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HE publick diſcuſſion, which every circumſtance arifing in the 


courſe of the adminiſtration of juſtice receives in this country, 
forms one of the moſt remarkable among the political beauties of a 
free conſtitution. But this principle, however beneficial the conſe— 
quences immediately reſulting from it, if it is to be confined ſimply 
within the narrow limits of oral communication, it no means to pre- 
ſerve and perpetuate are deviſcd, falls far ſhort of that degree of im- 
provement, to which it is capable of being extended. Hence the ad- 
vantages attending works of this nature are ſo univerſally allowed, and 
the occaſional want of them has been ſo ſenſibly experienced, that it 
is unneceſſary to alledge any other reaſon for an attempt to promote 
the deſign, than the encouragement, by which it is ſanttioved. Yet, 
though the general purpoſe may require no farther obſervation, I am 
obliged to acknowledge the juſtice, with which a charge of pre- 
ſumption may be raiſed againſt me in ſubmitting to the ordeal of pub. 
lication the unpromiling eſſays of youth and inexperience ; a charge ! 
am ſo little prepared to anſwer, that I ſhall rather endeavour to de- 


Precate its effects by intreating, that a diſtinction may be made be- 


tween thoſe errors, which are occaſioned by the 'difficulties peculiar to 
this undertaking, and ſuch as appear to be the conſequence of a cul- 
pable negligence in the execution ; that if the diſadvantages, I have 
had to encounter, appear to have been with any degree of ſucceſs coun- 
teracted by attention and diligence, I may not meet with too ſevere 
animadverſion ; and that particular defects may not be productive ot 
general condemnation. 


In reſpect of Reports the Court of Chancery has been much neglected 
from the latter end of the time of Lord Hardwicke to the period, at 


which Lord Thurlow received the ſeals, when the publication of its 


a proceedings 
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proceedings commenced, which is annually continued much to the be- 
nefit of the profeſſion and the Publick. Cotemporary Reports have al- 
ways reccived that approbation, which the advantages derived from 
having two accounts of the ſame caſe by different perſons feem to de- 
ſerve; by which both are illuſtrated, deficiencies are mutually ſuppli- 
ed, and the whole caſe appears in a ſtate more complete and perfect, 
than can be expected from a ſingle note, where the work is from its 
nature liable to difficulties of a peculiar fort. On this account I have 
not judged it proper to ſuppreſs any caſes, merely becauſe they had been 
before reported. Thoſe however, who entertain a different opinion 
upon this ſubject, will find, that no objection upon that ground) ariles 
in this inſtance; as it has happened, that this collection intertercs ſo 
little with the Reports, I have mentioned, that both, though under 
the ſame title and during the ſame period, may be conſidered as 
diſtinct works operating to the ſame uſeful end. 


The plan here adopted is that, which ſeems to meet with the moſt 
general approbation. The facts are flated in their natural order, and 
in a manner as conciſe as poſſible confiftently with the neceſſary per- 
ſpicuity, to which brevity has always been conftidered as only a ſecon- 
dary object. The arguments of the Counſel are united, except where 
ſome particular reaſon operates to the contrary, for the purpoſe of ar- 
rangement and to avoid repetition. The judgments are ſtated as fully 
and with as ſtrict regard to accuracy as poſhhle; and I have been par- 
ticularly anxious by preferving the language uſed to give not my own 
conſtruction only, but as nearly as poſſible the very words in which 
the opinion of the Court was expreſſed. 


Long recitals of inſtruments, and every thing, which would unne- 
ceſſarily burthen and perplex the cate, have been fiudiouſly avoided. 
Where partial recitals have been found neceſſary, inverted commas are 
uſed without any introduction, as the neateſt and moſt conciſe method. 


At the beginning of each caſe in the margin an ahſtract of the points 
actually before the Court, and the manner, in which they were diſ- 
poſed of, is given as ſhortly, as is conſiſtent with the nature of the 
caſe. Beſides thoſe principal abſtracts, whatever collateral poſitions 
fell from the Court are alſo abſtradted in the margin oppoſite to their 
reſpective tituations in the text; by which method a diſtinction is 

marked 


) ili 


marked between the points actually determined and poſitions occurring 
incidentally, which are uſually termed di&#a, and are always conſider— 
ed as being of inferior authority. In the table the ſame diſtinction is 
obſerved by inſerting in the references to the matters actually in judg- 
ment the page, and alſo the name of the caſe; but the page only in 
referring to the collateral points; ſo that the reſpective authority of 
cach will immediately appear. 


It is obvious, that theſe abſtracts muſt ſometimes run unavoidably 
into an awkward and inconvenient length : that inconvenience how- 
ever it has been judged prudent to prefer to an incomplete and partial 
ſtatement. 


The caſe of The King v. Ponſonby in the Court of King's Bench, Micha- 
elmas 1755, is a caſe of conſiderable importance, and was argued by 
characters of the higheſt reputation. Mr. Henley's argument is cited by 
Lord Kenyon, 4 Term Reports, B. R. 146. The only report, I have 
heen able to find of that branch of the caſe, which was before the 
Court of King's Bench, is in Sager, and as it is there given without the 
arguments according to the uſual method of that reporter, I thought 
the inſertion of it in a more complete ſtate would be acceptable. 


The caſe of Ellis v. Smith in the Court of Chancery, 1754, has never 
before been reported. From that circumſtance and the ſolemnity of 
the deciſion, I think, the inſertion of it requires no apology. 


I have not frequently attempted the dangerous province of comment 
or annotation : where I have been induced imprudently to venture in 
that way, the motive will, I hope, inſure that indulgence, to which I 
look as the beſt ſecurity againſt cenſure. 


If I ſhall be ſo fortunate as to find, that this attempt meets with 
approbation, my intention is to continue it annually in the uſual manner, 
and to contribute, as far as is in my power, to a faithful and compre- 
henſive publication of proceedings in a Court, the deciſions of which 


are ſo highly intereſting and important. 
bad 8 2 | F. 7 BSE XY; 


N. B. 


iv C 


N. B. The caſe of Lodge v. Jennings, Gilbert's Reports, 255, ſeems ex- 
actly in point to confirm the reaſoning in the note, page 17; but unfor- 
tunately it was not obſerved in time for inſertion in the proper place. 
See alſo Gilbert, 170, 171. 


Upon the ſame account it is neceſſary here to notice, that the caſe of 
Harvey v. Aſhley mentioned in the note, page 180, is reported, 3 Ak. 
607. 
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King's Bench, Michaelmas 1755, 


sir DUDLEY RYDER, Lord Chief Juſlice. 


DENNISON, 


FOSTER, Juſlices. 
WILMOT, 


RROR from the King's Bench in Treland, where an In. 173. 


formation in nature of a guo warranto was filed againſt 8 
— * e IN 
nine perſons ; charging them with uſurping the office of free= 5. 


burgeſſes of the corporation of Newtown. They ſevered in their Pensenur. 
plea. Two, ſetting forth the tenor of the charter of incorpo- Information 


ration, Ec. plead, that they were elected without notice; that 3 ono 


they never did uſurp; but now claim to be admitted and vpon 9 Anne, 
4 : 38 : : : c. 20. for u- 
worn into office. Replication, that they did claim, though by furping the 


reaſon of non-relidence they could not exerciſe. Rejoinder ; — 
demurrer; joinder in demurrer. Seven plead, they were duly not lie againſt 


elected and ſworn into office, ab/gue hoc, that they uſurped. ar wg 5 


of one, who, 


Replication, that they lived abſent from the borough, and ſo eugh cleck. 


7 > i 7 ed, never was 
by non-rehdence had forfeited their offices. Rejoinder, that admitted: nor 
they attendei at all times, but when they had lawful excuſe of _—_ 
abtence : and behaved, as they ought : and that the corpora- removal by 

6 . a - b OE the corpora- 
tion did not by any fault of theirs ſuffer the leaſt injury. De- 


tion, 
murrer, jvinder, and judgment of oufter againſt all. 


Vol. I. A Mr. 


—— 
The kia Ihe queſtion as to the ſeven is, Whether they have forſeited 
Poxsoxzy. their franchiſe for mere non-relidence, and whether to be taken 
advantage of by gu warranisg. Tins queſtion is new and ex- 
tenſive. By the charter the Crown has enabled the provoſt and "4 
hurgeſſes to elect upon a vacancy: and to make a motion vpon 
miſbehaviour: not intending amotion ſhould be by any other 
than the major part. The general queſtion then, as to the 


ſeven, may be divided into three: 1/7. Whether the ſranchiſe - 


2 Caſe in Kings Bench. 
1755. Mr. HENUEY, for the Plaintiffs in Error. 3 ; 


of a burgeſs is lorfeited by non-refidence by the common law: 
merely being a miſbehaviour at law. 2d/y. Whether, by any 
expreſs or implied proviton or condition in the charter non- 
rehdence is a forfeiture or determination. 3dly. Whether it 
can be taken advantage of by guo <varranio. Where the corpo- 
ration derives from the Crown power of amotion, it is incon— 
liſtent with the juriſdiction of the Court, that any miſbehavi- 
our can be judged of before amotion. Ihe firſt queſtion muſt 
depend upon the grant; whether the burgherſhip is of a local 
nature, or a mere perſonal privilege to be enjoyed in a parti- 
cular place, and no more than a freeman. The nature of a 
burgeſs in its genuine ſenſe means a tradeſman dwelling in a 
burgh for the ſake of traffic; and not carrying any magiſtracy 
or authority: I [n/t. 80. They paid a tax for trading: Rezly's Ml 
Placita Parl. 259. Dr. Brady of Cities and Boroughs, 16. The 
biſbops and lords licenſed burgeſſes to trade; and they all 
derived their privileges to trade either from the crown, or the 
perſon who had the franchiſe of granting licenſe. When they 
came to be incorporated, the tax was either remitted, or turned 
into a fee-farm rent. Sz liber Burgus is the word. It was 
common to be a burgeſs of ſeveral towns; nay, of the hans. 

towns: Clerac de la Hans, 199. When incorporated they were # 
called as well freemen as burgeſſes; and had a mere perſonal 
privilege: 4 Mad. 36. Sho. 365.; and it was admitted on the Es 
laſt argument, that by common law reiidence is not neceſſary. 
24ly. Docs the Crown by the charter require reſidence? It is 
agreed, that the Crown has not expreſsly required it; and it 
is not ſhewn that any duty is annexed which requires it. But 
it was ſaid, the end of the incorporation on the charter im- 
plies the duty of reſidence on the conſtitution of it; for that 
the intent of the charter was to people the North: which by 
not reſiding is not done; but I deny, that the reſidence would 
people that country. The means were the conſtituting it a 
free 
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WM £ſrce borough for trade, where they might do greater benefit 


ſented in parliament in Ireland. Another, the advantage of 
having their own courts, No man is to forfeit a freehold by 
intendment, implication, or conſtruction. Though this Court 
vas juriſdiction by appeal: yet it cannot take the juriſdiction 
from the provoſt, Sc.; in whom the power of removal is 
placed by the charter in tae firſt inſtance. By this charter mi{ 
behaviour is not a ceſſer or avoidance, hut only a cauſe of re- 
motion; for he is expreſsly to continue during life, or Annec 
amotebilur, otherwiſe, what confuſion would enfue! For by 

W the ſecret miſbehaviour of one a corporation may be diſſolv. 
cad, if it is ceſſer. In all charters, therefore, the Crown has 
: - made milbehaviour a cauſe of avoidance only; and fo have 
the Courts conſidered it. In the King v. Slade, I G. 1. in the 
borough of Truro the Chief Juſtice held, an information might 
go: but the other three Judges held, not; and that non-reſi- 
FX dence was only a ſpecies of miſbehaviour; and that till amo. 
tion they cannot proceed te ele&t. The Court cannot in any 
5 ö ſuit take notice of miſbehaviour before removal: for on thc 
rc turn of a mandamus if a miſbehaviour appears, and no amo- 
| : tion, a peremptory mandamus goes. This is illuſtrated by 
3 Salk. 239. and is the known law: for the place is not 722 
adds void by the miſbehaviour, till actual removal: which is 
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the only cauſe of vacancy. So Carth. 229. This information is 
on an Iriſh ſtatute, in the ſame words as the gth Anne ; and 
dme Court muſt give judgment according to the ſtatute. By this 
lk ſtatute the Court has an authority againſt people, who unlaw- 
RX cully intrude or hold. The caſe is ſtated to be only a clamat 
a habere. In this Court no information is granted, but on affida- 
F vit, that the perſon actually exerciſes the office. This is the 
conſtant practice. I moved againſt a perſon in this Court 
1 claiming to have an office of town-clerk of Gramm,; the 


affidavit not ſhewing that he acted, the information was denied 
upon the general principle. As to the ſeven, who have been 
clected and admitted, but not removed, this information will 
not lie. As to the two, who never were admitted, it is abſurd, 
WE that a judgment of ouſter ſhould be againſt them, who never 
were in. There is a plain diſtinction between writs of 9:5 
warranto and informations of guo warranto: for a writ of 98 
Warrants was never brought for an office; they were for royal 
franchiſes and privileges, conſiſting of ſuch as were derived 
| from 


1755. 


*. 
Poxsov nv. 


7 by abſence. Another method was the privilege of being repre- The Kine 
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reſidence, being a breach, avoids and forieits the office. The 
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from the Crown by particular ſubjects; as waifs and eftrays : 
which, if not exiſting in the claimant, did in the Crown: but 
were not perpetually exiſting, only caſual : and the claim was 
a right of claiming, when the caſualty happened. The exer- 


ciſe of an office is the uſurpation, which cannot he exerciſed 


till poſſeſſion. This is a new juriſdiction in this Court, given 9 
by parliament; and muſt be ſtrictly purſued : nor can any 
judgment be given, but conſiſtently with the acts 9th of Anne, 
and 19th of Geo. 2. viz. nothing but judgment of 9//er. This 4 
therefore differs from the caſe of writs, where the judgment 
is a forejudger of his claim, if he claims a privilege without 
entry. 'F 


Sir RICHARD LLOYD, for Defendants. 


Whether a claim on record to have a right to act is proper 
for an information, that is, is a final offence, has not been 
determined. As to the ſeven acting burgeſſes, who have been 
elected and admitted, but have never been at the borough fince ; 
that abſence is ſome cauſe of forfeiture, as a departure from 
an office, is a good cauſe of removal, I have always looked on 
as ſettled. The borough is the place, where the office 1s to be 
exerciſed; and deſerting the borough is deſerting the office. 
The deſertion is admitted on the rejoinder; Iſt Queſtion, Is 
non- reſidence ſor a conſiderable time a cauſe of forfeiture of 
an office in all caſes? Next, How is it to be taken advantage 
of? Where reſidence is expreſsly or impliedly required, non- iſ 
reſidence is a forfeiture; otherwiſe it would be a contradic- 
tion; for if the condition of living there is annexed to the 
office, he cannot be entitled to it without living there. So, il 
in the caſe of an Alderman, Eſcheator, Cor-ner, &c. the end 
of the office not being complied with, it is void. The rea- 
ſon of the diſtinction between offices of truſt and govern- 4 

zent, and offices not ſo, is becauſe ſome are neceſſary for the | 
government of the place; in ſuch caſe non, reſidence makes the 
office void. In Bageg's Caſe, 11 Ce, any thing againſt the duty 
of a citizen or burgels, or good of the city or borough, is an 
offence, for which his office is forfeitable: and therefore there 
is an implied condition annexed to every franchiſe for the be- 
nefit of the corporation. But whether it is an office of truſt 
and government, 'or no, makes no difference ; for if the condi- 
tion of reſidence is annexed, whether for truſt or trade, non- 
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intent of the charter is to annex ſuch a condition. 1/7. The crea- 
tion is of a new borough; therefore they muſt abide by the terms 
of the charter. 2aly. It recites, that the North is depopulated ; 
and in order to people Newtown, and at the requeſt of the inhabi— 
tants, is the charter granted. 34/y. The twelve burgelles are 
to ele& a provoſt; which ſhews an intention of their relidence 
for that purpoſe. 4% y. All the officers are to be choſcn outof 
the inhabitants: therefore the view of the charter is to make 
the town more populous by reſidence; and the King intended 
to give the office of burgeſs only to the inhabitants. ad. Queſ- 
tion. Suppoſing the office void, whether this is the proper 
remedy? The Crown muſt have a right to ſee its own creature 
do its duty; unleſs the Crown has delegated the power. So 
in the caſe of royal viſitations. But the King may retain part, 
or the whole; ſo much as he does not diſpoſe of, he retains. 
So, he may give a power of removal for a particular purpoſe, 


not for others. Where by the charter power is given for re- 
moving for miſbehaviour, the corporation may remove ſum- 
* ZZ marily; but where not, it is triable by a jury. But unleſs the 
Crown has parted with all its power, it remains. In this caſe 
it is not a miſbehaviour in his office, but for not acting in his 
> 


office; and the charter only extends to miſbehaviour in his 

office: and if a man holds a franchiſe againſt the terms of the 
\ franchiſe, an information in nature of a guo warranto will lie. 
The charter ſays only, he ſhall be removed; but does not ſay, 
by the corporation; therefore a power of removal remains with 
the Crown. I do not ſay, the Crown can give away a power, 
and keep a concurrent power; but there reſts with the Crown 
all, it does not expreſsly part with. As to the two burgeſſes 


O, who never were admitted ; I agree the Court never grants in- 
formations, but where the perſon acts in the office, or is ſworn 
A- in; but we cannot ſay, what appears on the affidavits in Ire- 
n. Land. The true ground, on which the Court grants informa- 
he tions, is the Defendant's acceptance of the office. Being {worn 
he in is no more than an acceptance. Here the Defendant ſays he 
ity is admitted, and infifts on his right to the office, which is an 
an acceptance. There can be no judgment, eat /ine die would not 
ere be the judgment: for the record admits, he had no right to 
be- the office. An error in the judgment againſt the two cannot 
uſt aftect the judgment againſt the ſeven. It is in the diſcretion 
di- of the Court to ſuffer all to be joined in one information. 
On- : | 
The VoL. I. B 
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1758. RYDEER, Ch. Juſt. delivered the Opinion of the Court: 
— — 
The Kixg . 5 a : wt. * 

3 Ihe firſt queſtion is, Whether the non-reſidence ſtated here 
Poxs0wBY. ag with the rejoinder is a cauſe of forfeiture? Whether non-uſer 
Whether non- is a Cauſe of {oriciture of a public office, in general depends on 
ſe 1% * 1 . * . 
fr the nature of the office, the time of non-uſer, and ſeveral cir- 
of a public of. cumſtances; but it is not neceſſary upon this occaſion to go 


3 into that preciſely. The ſecond queſtion is, Whether an inlor— 
d mation in the nature of a guo «warrants is the ſuitable and pro- 
per remedy in this caſe? It clearly is, which makes the other 
queſtions unnecellary. By the antient manner of trying the 
right of franchiſes, the King might either bring a writ of 9 
eva7rranto, whereby the mere right might be tricd : which writ 
is now almoſt out of uſe; or might conſider the perſon uſurp— 
ing as an offender; and file an information: whereby he would 
be puniſhed hy fine, Cc. In the reign of Charles II. when 
corporations and their privileges became much the ſubject of 
attention, informations were very frequent; and in many caſes 
the judgment of ouſter was pronounced : the legality of which 
was much doubted, till th Anne, which orders, that judgment 
of ouſter ſhall be pronounced again{t all, who ſhall uſurp, in- 
trude into, or unlawfully hold or execute the offices or fran. 
chiſes there mentioned: which is verbatim enzéted in Ireland: 
and upon it plainly is the preſent information brought. 1/2. 
Whether it lies againſt the two non-acting burgeſſes? It clearly 
cannot: upon this ground, that under the words of the ſtatute 
there muſt be uſurpation, intruſion, or unlawful holding.— 
Now claimins, which only appears againſt them, can by no 
confiruction be taken to amount to any of theſe; and it would 
be range to imagine the ſtatute intended ever to prevent the 
aſſerting or claiming - a right. The practice now generally is 
to have an a!hdavit of ſome act of uſurpation, upon application 
to the Court for leave to file, &c. As to the ohjection, that 
the corporation would {uficr for want of cfſicers: how can that 
be? For ſurely by the words of the charter, upon the elapſing 
of tho time for ſwearing thoſe elected, they may chuſe new 
ones. a/, Whether it lies againſt the other ſeven? It clearly 


docs not; for unieis non-rendence be % facto a forfeiture of 


ace, there can be no pretence, that it ſhould ; and we 
Nor. relalenee are of opinion, that non-rettdence is not an immediate furieiture 
not an imme _. n XS i . 5 4 

diate. forſei- for realons, that ſet this matter in a Very plain liglit 3 II. the 
time. ods 1 r 5 8 as a * ; 
hg office of trce burgeſs is a frecheld; and cannot ceaſe without 
ſome 
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ſome act of ceremony; nay, every member of a corporation 
may be deemed in ſome degree ſeized of every thing the cor- 
poration has of an inheritable nature; ſo that it would be highly 
inconiiftent with the rules of law, that ſuch intereſt ſhould: de- 
termine in ſuch a manner : and contrary to the meaning and 
ſenſe of Magna Char la, which ſays, © Nullus liber honig di 
& ſeiſetur de libero tenemento, del libertatibus ſuis, nifi per judicium 
& harium, el legem terre,” but ſtill more inconfifient with 
the tenor of the charter, that has exprelsly provided for ſuch 
caſes, by granting to the corporation a power of amotion, 
which in the preſent cale ought to have been exerciſed ; and 
then if the Detendants had perſiſted in the uſe of their offices, 
they would have been guilty of uſurpation, and liable to an 
information of this kind. But there is fill another reaſon, 
why non-refi dencecannot be taken as a forfeiture in itſelf, that 
indeed puts an end to all queſtion on the point; 72. that it 
would he impoſſible to aſcertain, when the forteiture happened ; 
and to imagine, that it was, as it were, inchoate the ſecond 
day after the perſon became ſeized of the office, to be after- 
wards ripencd by time, is abſurd, and helps not in any degree 
the uncertainty : for when ſhall we ſay it was conſummate ? 
This being laid down, that non-reſidence is not a forfeiture in 
itſelf, but may be a cauſe of one only; till amotion there could 
he no uſurpation, Sc.; which never having happened, theſe 
Defendants muſt be deemed ſeized to this day as formerly. Had 
the corporation uſed their power of amotion; and the Defendants 
notwithſtanding retained their offices; then being in by no legal 
title, they might come within the words of the flatute ; and be 
the proper objects of the preſent information; which only lies 
againſt ſuch perſons, as uſurp, intrude into, unlawfully hold, or 


execute; none of which can be ſaid of theſe Defendants; who, 
though they are guilty of a cauſe of forfeiture, continue {till 


ſeiſed legally of their offices, till ſuch cauſe of forfeiture is 
aſcertained, and puniſhed by amotion, the remedy preſcribed 
by the charter : and of this the perſon, who drew the replica- 
tion, ſcems to have been aware; ſetting forth, that by non- 


reſidence they did forfeit their offices; and ſo endeavours to 


bring them within the words of the ſtatute. It favours of a 


contradiction in terms that an information, that was intended 


by the legillature as a remedy againſt the unlawſul cxerciſe of 


oihces, ſhould be brought vpon the ground of non-cxercife ; 
vehich 


1755. 
— AH 
The King 

V, 

ONSONBY. 


=T 


Caſe in King's Bench. 


1755, which is the miſchievous conſequence of non-reſidence; and 
AT the reaſon for imagining it a cauſe of Jorieiture, Non-uſer 
v. of an office, as it is a miſdemeanor, and an offence againſt 

W juſtice, may be puniſhed, like all other offences, by a common 
en information adapted properly to the caſe. But the preſent one 
puniſhable by is quite of another nature, and improper for the reaſons already 
om mentioned. As to the objection, that it there was not a remedy 
by the preſent information, there would he a failure o“ juſtice, 

that is not to be preſumed ; for the King has provided, and 
expreſsly granted in the charter, a remedy and the means ade- 

quate, by a power of amotion in the corporation. As to the 
objection, that though there is ſuch a remedy in the hands of 

the corporation, yet that cannot take away the juriſdiction in- 

cident to the Crown over ſuch matters; that ſeems to ariſe 

from a miſtake, that there is ſuch juriſdiction in the Crown. 

Now the Court is of opinion, That the Crewn has no jurifdic- 

tion of this kind, to he exerciſed immediately by itſelf; nor 

can it disfranchiſe a member of a corporation duly elected ; 

when it has appointed ſuch power to be cxerciſed by the 
corporation itſelf.- This was laid down by Lord Hull, 

who declared, the King could not remove but in the for— 

mal way by his ſubordinate officers, meaning the corpora- 

tion themielves, who were the beſt judges of the nature 

of their own conſtitution; and what were ſuch offences, as 

mould be puniſhed as forteitures by amotion: and at this 

day it is held, that corporations have ſuch power of amotion 

incident to their conſtitution, in oppolition to Baggss Caſe, 

11 Co. where a corporation itſelf is guilty of an offence 

King may, at amounting to a forfeiture, the King may ſeize the franchiſe 
his diieret'0®, into his hands: but that is a power confined to and diſcreti- 


ſeize the fran- 
chiſe of a cor- Onary in the King himſelf. As to the queſtion, that fiuce the 


5 majority in the preſent caſe are delinquents, there muſt be a 
83 failure of juſtice, as the power never will be excrcifed, which 
feiture. enables the corporation to amove in ſuch caſes: II. It does 
not appear, the majority are delinquents ; for as the Defend- 
ants have all ſevered in their pleas, the confeſſion of one can- 
not be uſed as evidence againſt another; for, was that admit- 
ted, it would be in the power of auy Detendant by colluſion 
with the Plaintiff to do much injury and wrong to any perſon, 
8 bt with whom he might be joined in the action for that very 
defence of a purpoſe of confeſſing the charge againſt the other. It would 
ON be mot unreaſonable, that one man ſhould be bound by the 


delence 
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defence of another. But it it ſhould be the caſe, and upon 1755. 
complaint made the corporation or majority of them ſhould Ire K 
refuſe to act, it is not clear, whether there is any remedy. OY TO 
Perhaps a mandatory writ would lie to compel them to execute 
their power. But then that would avail little; for it would 

ſtill be in their diſcretion to judge, what are the proper 
grounds for amotion. As to the objection, that they may act 
corruptly ; it can be anſwered, that if ſo, and there is ſuffici- 

ent evidence of it, they may be puniſhed, as offenders uſually 

are in ſuch caſes; or if they are guilty of a groſs miſdemeanor, 

or what may be a ground for it, the King may ſeize the fran 

chiſe into his hands; but that is not the act of the Court, but 

of the King himſelf, in whom it is quite diſcretionary. Upon 

the whole, if there is a defect of remedy in this caſe, it is but 

like thoſe cales, where acts of parliament have heen neceſſary, 

as was 9th Anne, which extends not to the preſent caſe. The 

defect of remedy ariſes from a defect in the act, and not of any 


conſtruction on it. 


The judgment muſt be reverſed. 


This reverſal was affirmed by the Lords, 5 Bro. P. C. 287. 
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In CHANCERY, 11th May, I 754. 


ELLIS: $M1TH:; 


Lord HARDWICKE, Chancellor. 
Sir JOHN STRANGE, Maſter of the Rolls. 
WILLES, Chief Juſtice. 


PARKER, Chief Baron. 


PARKER, Chief Baron. 


HE queſtions in this caſe ariſe on the 5th and 6th 

ſections in the ſtatute of Frauds. The firſt is, Whether 
Teſtator's declaration before three witnefles, that it is his 
will, is equivalent to ſigning it before them; and conſti.utes a 
good will within the sth ſection; and, 24/y. Whether ſuch 
will is a revocation according to the 6th. 


The formalities requiſite to a will are, 1/7. That it be in 
writing. 24ly, That it be ſigned by the party deviting. or 
lome other in his preſence and by his direction. 3%). That it 
be atteged and ſubſcribed in his preſence by three or more 


1 . 
1 981 ro 
WITNCILCS; 


{ confeſs, if this had been res iniegra, I ſhould doubt, whe- 
her the Teſtator's declaration is a proper execution within the 
=th clauſe; becauſe, I think, an admiſſion, that it is ſufficient, 
tends to weaken the force of the ſtatute; and let in inconveni- 
encics and perjuries, which the ſtatute deſigned to prevent; 
but I find myſelf bound by ſuch a number of former prece- 
Gents, that I muſt give way to their ſuperior weight. The cale 
of Lemayne v. Stanky, 3 Lev. I. muſt, I think, have come before 
ihe Court on this very queſtion now before us; for I can ſee no 
ther; it being allowed in that caſe on all hands that igning 
in any part of the will was ſufficient. In Shinn. 227. Lord 


P / ei es 


1784. 
— — 
Elis 
v. 
Sutru. 


Will ſubſerib⸗ 
ed by three 
wit neſſes, be- 
fore whom 
FTeſtator de- 
clared it to be 
his will, but 
did not ſign 
it; ſuch de- 
claration 1s 
equivalent to 
ſigning it be- 
fore them, 
and ſuch will 
is good within 
the fifth ſec- 
tion of the 
ſtatute of 
frauds, and 
is alſo a good 
will of revoca- 
tion within 
the ſixth. 


hy — 4 - . 7 « 4 - 
15+ Ves declared, he thought the Teſtator's acknowledgment 


«/ * D 
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Erris ſufficient. Com. 197. Lord Trevor of the ſame opinion: and 5 
FE in Dormer v. Ihurland, 2 P. Will. £10. Lord Ning inclined 1 


to think a will of land goad, if the Teftator acknowledged the 4 
name to be his, and the witneſſes fubleribed in his preſence. 3 
The caſe of Lee v. Libb, Carta. 3&. has been inſiſted on; and 
brouzht to bear down the authorities, I have now mentioned, 
But what was that caſe ! There was only one witneſs to the 
will, and two to the codicil; neither therefore had three wit- 
1effes; e799, not good. Indeed Lord Holt there ſaid, he thought, 
the witnelies ſhould atteſt the ſigning: but that was an 007er 
diddum. To firengthen the authorities, I have already menti- 
oned, I ſhall take notice of the caſes, which allow the witneſſes 
to ſubſcribe at diflerent times; and J think, they ſupport the 
admiſſion of the declaration in queſtion ; {ince the Teſtator is 
not ſuppoſed to run over his name before every witneſs ; but 
having Bgned belore one, to acknowledge it only before the 


reſt. 


In Cook v. Par ſons, Prec. Ch. 184. the Lord Keeper held a 
publication of a will before three witneſſes, though at three 
ſeveral times, good within the ſtatute; and in Jones v. Lake, 
the Court decreed, that the witneſſes may ſubſcribe at different 
times. As to the point, whether ſealing be ſigning, as has been 


contended; I own, I think, it is not; for the character and . 
hand-writing are neceſſary, and were deſigned to prevent or 3 
detect frauds and impoſitions. But however as in ſome caſes 5 
it is thrown out cher, and in one caſe decreed, that it is equal E 


to figning, I ſhall ſubmit my opinion, 


As to the ſecond queſtion, Whether ſuch will is a revocation 
within the 6th ſection of the ſtatute ; I think, it is; and that 
a revocation may be by any will executed according to the 5th 
ſcction: tor the words “ /igred in the preſence of three witneſ- 
« /cs,” &C. relate only to the preceding words © any other aurii- 
« jg.” The clauſe is to be conſtrued in the disjunctive; vis. 
either by will, codicil, Sc.; or, by writing ſigned before three 
witneſſes. In 3 Lev. 86. held no revocation, becauſe neither 
Will nor codicil; but had it been either, it would have been 
otherwiſe : Upon the whole therefore, I think, this is a good 
will, and.a good revocation. 


WILLES, 


Caſes in Chancery, 


WIL LES, Chief Juflice. 


I ſhall begin, as my Lord Chief Baron did, by lin 
that if this was a new point, I would defire more time; for 
am not ſatisfied in my own mind, that the teſtator's — 
ledgment is ſufficient : but authorities hear me down; and | 
muſt yield; as more evil might flow from reſiſting than giving 
way to them. I ſhall invert the order of the queſtions made by 
the Chief Baron; for I think, it is neceſſary firſt to ſhew, that 
this will is a revocation ; otherwiſe it 1s nothing ; therefore 
my firſt queſtion will be, whether the words of the 6th ſe&tion. 
which require ſigning before three witneſſes, relate to wills of 
revocation ; and in my opinion they do not; but refer merely 
to the words, © other writing,” which is the proximum antece- 
dens ; and it ſeems ridiculous to ſay, wills of revocation ſhould 
be executed in one way, and wills of deviling in another. Mr. 
Clarke drew an argument from the mention of wills in other 
parts of the ſtatute; but I am of opinion, that wills, when 
mentioned in other parts of the ſtatute, mean only wills of per- 
ſonal eſtate. 


As to the other queſtion, whether this will is executed 
cording to the fifth clauſe ; I muſt firſt mention, what has been 
maintained, that ſealing is ſigning. In the preſent caſe only 
one witneſs ſwears, the teſtator put his finger on the ſeal ; but 
that teſtifies not animum ſignandi. There is no evidence, that 
he ſealed before three witneſſes. Nor do I think, ſealing is to 
be conlidered as ſigning; and I declare ſo now, becauſe, if that 
queſtion ever comes before me, I ſhall not think mylelf pre- 

cluded from weighing it thoroughly and decrecing, that it is 
not ligning, notwithſtanding the obiter didta, which in many 
cales were nunguam dicta ; but barely the words of the re— 
porters ; for upon examination I have found many of the ſay- 
iugs aſcribed to that great man, Lord Chief Juſtice Holt, were 
never ſaid by him. I come now to the point, whether teſta— 
tor's acknowledging his hand can be deemed ſufficient; and 
om the many authorities, ſome in point, ſome not in point, 
i think it muſt be admitted ſufficient ; and a contrary decree 
would admit much uncertainty and confuſion. The caſes of 


Lee v. Libb, and others cited, and ingeniouſly ſupported by - 


r. Torke, are not however ſufficient to overthrow the weight 
of others, and to make us decree the declaration in queſtion in- 
Nat. 1. E. ſufficient. 
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ſufficient. The authorities not directly in point ſupport more 


ſtrongly my decree, than even thote in point; for they allow 


[ : [I iS 19a 
hſcription of the witneſles at diflerent 


the atteſtation aud ſubh 
t1mes to be good. The teſtator then is preſumed to write his 


1 


name only before one, and to acknowledge it to be his _— to 


the remaining two; and why ſhould not his acknoweledgment 
to the three be equally good? If he writes his name three dif. 
ferent times, it is executing his will three times; and no one 
of theſe executions is before three witneſſes. I think, the cates 
admitting the atteſtation at three different times have gone too 
far ; much farther than the pretent caſe goes; for as Ihave known 
one man {wear, that he did not ſee the teſtator ſigu, aud the other 
two ſwear, that he ligned it before the three; ſo might one man 
{wear, that when he atteſted the will, the teſtator was of in- 
jane mind, another that he was ſane, Cc. and an inlet is made 
for great frauds and impoſitions. But when they attend it /mut 
et ſemel, they are à check on each other, and prevent ſuch 
frauds. Nay, think a parol diſpoſition before three full as 1o- 
lemn an act, as a will in writing atteſted by three jevaratim ; 
but ſuch atteſtation has been allowed good ; and upon what 
has been ſo often decided, I muſt decree this to 85 a good 
will and a good revocation. | 


Sir JOHN STRANGE, Mater of Rolls. 

Theſe queſtions have been ſo clearly ſtatcd and ſtrongly ſup- 
ported by the Lord Ch. J. and Cu. Bar. that I ſhall take 
up little of the time of the Court in giving my opinion. The 
caſe of witneſſes atteſting at different times has ſo many au- 
thorities, that it may be conſidered as ſettled : yet 1 think it 
a dangerous determination, and deſtructive or thoſe barriers 
the ſtatute erected againit perjury and. frauds ; and I fee much 
worſe conſequences attending that aud the other opinion contend- 
ed tor, that ſealing is ſigning, than Ido from the deciſion of the 
preſent queitions ; for in the preſent caſe there was much 
though perhaps not all the ſolemnity, that ſhould have been. 
The art point is, whether this would be a good and ſufficient 
will, if there had been no preceding will; and here I ſhould 
helitate, if the caſe had not often before been decided; but au- 
thorities bind me. The cate of Lemayne v. Stanlcy was ſoon 
aſter the ſtatute; and I apprehend, this very queſtion was then 
belore the Court; for had the witneſſes ſeen the teſtator write 
his name at the top or in any other part of the will, there 
could not have been a queſtion concerning the execution, it be- 


ing 
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ing admitted on all hands that writing his name in any part 
is ſligning. Therefore, I apprehend, the queſtion then was the 
ſame, that is now kefore the Court; and the determination then 
direfts my opinion now. In 3 FP. Vill. 254, Sir JH? ery! 


held without doubt an acknowledgment ſulhcicnt, and in g7- 


er v. Thurland, Lord King was of the ſame opinion; but that 
C2 aſe is not ſo ſtrong as the preceding, as there was no abſolute 
letermination of that queſtion. To the . in the books 


i all add fome later caſes, which come ſtrongly recommend. 
el to me by the opinion and knowledge I have of the great 
ahilities of the noble Lord preſiding in this Court, betore whom 
they were decided. In Grayſon v. Atkinſon, (a) the queition 
now before us was decided; and in Smit V. Caudren, two ſaw 
the teſtator lign his will, and ſubſcribe it; then a third was 
called in, to whom the teſtator declared it to be his; and held 
ſufficient. To permit the witneſſes to atteſt at ſeveral times 
is to admit the aſſeveration of the teſtator, that it is his will, 
ſhall be equivalent to ſigning it before the witneſles, aud to 
determine otherwiſe at this time would introduce conulon and 
uncertainty, and ſap the foundation of much property, Which 
reſts on former decrees, Indeed, that ſealing is ſigning, I am 
not convinced; for ſealing identifies nothing; it carries no cha- 
ructer; and moſt ſeals are affixed by the ſtationers, who pre- 
pare the paper. In the preſent caſe there is no evidence even 
of ſcaling before three witneſſes. The ſecond queſtion is found- 
eti on the 6th ſection of the Natute ; and as to that it ſeems to 
me abſurd to ſay, that a will ſhall be effectual to paſs lands, 
yet another executed in the very ſame manner ſhall not revoxe 
it; that certain formalities ſhall ſtrip the hcir at law, and 
vet the like formalities ſhall not have force to reflore him 
to his inheritance. The ſtatute in the beginning of the 6th ſec- 
tion makes a will or codicil a revocation; and adds at the 
end, e any other writing ſigned in the preſence of three Wit- 
** Nefjes.”” Nowy I do not think theſe laſt words are to be 
drawn back to the firſt; but that they refer merely to any 
other writing or looſe paper; for a will is in itſelf a revoca- 
eon, it inconſißtent with a former, though there is no expreſs 
revocation. I am therefore of opinion, that this is a good will, 
ad a good revocation, | 


() 2d Ves. 454. 


Lord 


16 Caſes in Chancery. 


1754. 
1 Lord HARD WICEE, C. 
Fn EM The ſolemnity of the preſent deciſion ariſes not from the 


difficulty of the queſtions, but from collateral accidents. This 
is the caſe of a will made in America, diſpoſing of lands both 
in America and England, and, the original being detained 
abroad, there could he no trial of the will at law, for the ori- 
ginal ought to be ſubmitted to the Jury, and the Court ; it was 
therefore agreed by the parties, that a caſe ſhould be made of 
the ſame nature with that now before us for the opinion of 
the Court of King's Bench. The caſe ſent to the Court conſiſt. 
ed merely of recitals of depoſitions taken in the cauſe ; and the 
Court refuſed to receive it ; (I think rightly) requiring a caſe 
made upon facts agreed. The ſickneſs of the then Chief Juſ- 
tice being ſoon followed by his death, I made the preſent 
caſe; and defired the aſſiſtance of the learned Judges now pre- 
ſent, with whom TI have the pleaſure to agree in opinion. 


Th ſt ot * . . . 
tion of the ex. When I have premiſed, that there is no difference between 


_— oo the conſtruction of the execution of a will in this Court and 
in equity as at the Courts of Common Law, I ſhall make one or two obſerva- 
= tions on the queſtions in the preſent caſe. The firſt queſtion is, 
whether, if this had heen a firſt will, it would have been good 
and effectual within the 5th ſection of the ſtatute. I agree 
with all the learned perſons, who ſpoke before me, that if it 


had been res integra, I ſhould doubt; but it is now ves indi- 


cala, and /tare deciſis ſeems wiſeſt. As to the authorities al- 


lowed by all to be in point, I ſhall ſay nothing concerning 
them ; but caſes have been mentioned to ſupport the former, 


Witneſs which are ſaid not to be directly in point. Theſe I mention 
may atteſt ſe- 


parately ; in for the ſake of this one obſervation, that I think them ſtrongly 


that caſe, if 


tellator ac in point: that they ſupport the preſent caſe from their direct 


knowledges ſimilitude, not from any conſequential reaſoning : for I appre- 
before each, 


or ſigns before hend that the determination in all theſe caſes was grounded 


An fag on this, that a declaration by the teſtator was good; for, if 


_— the he ſigned three times, there were three executions, and none 
reit, it 18 ö 


good; bad, if could be good within the ſtatute. I conſider them therefore as 


rode, on - authorities, that come up to the very queſtion ; and they are 


cauſe three ſtronger, as they are admitted by the Counſel on both fides ; 


different exe- 


cutions, and and no attempt has been made to ſhake them. That they go 


erik gy too far, and open a way to frauds, I will not deny ; and the 


ſtatute. Court ſhould not go farther ; but this is not going ſo far; 
| ſince 


Caſes in Chancery. 


{fnce the ſormer caſes admitted a declaration before one wit. 
neſs ; in the preſent caſe his acknowledgwent is before three. 
The ſecond queſtion is, whether this will is a good revocation 
within the 6th clauſe. I think it is. The words “ ſigned in 
« the preſence of three witneſſes,” refer to the words * other vi- 
ing; of revocation ; and not to a will or codicil, which 
muſt be a revocation, when inconſiſtent with the preceding. 
Whenever will and codicil is mentioned in the other parts of 
the ſtatute, they mean will and codicil at large as before the 
ſtatute, and not as now, when reſtrained by the ſtatute. The 
two clauſes only relate to wills of land; and when the 6th 
clauſe takes up will and codicil, it takes them up, as it found 
them, ſuch as they are preſcribed in the 5th clauſe, without 
requiring any thing more. It is true, a ſecond will deviling 
lands to an heir at law is void ; becauſe the better title pre- 


ted according to the flatute. It has been hinted, as if this de- 
termination would lead the way to farther deviations from the 


Will to an 


heir at law 


void, but, if 
vails : but then the inſtrument is a good inſtrument, if execu- executed ae- 


ſtatute of 


cording to the 


frauds, it is a 


good re voca- 


ſtatute; and by conſequence allow teſtator's declaration, that tion of a for- 


another ſigned for him, to be good: but authority given by a 
teſtator is acollateral thing, and a thing that ought to be proved: 
conſequence is not to be built on conſequence in caſes of this 
nature. I think, that where things are expreſsly required by ſta- 
tute, courts are not to ſay, other things ſhall he equivalent to 
them; but I alſo think, authorities eſtabliſhed are ſo many 
laws; and receding from them unſettles property; and uncer- 
tainty is the unavoidable conſequence. To the maxim of Lord 
Bacon cited at the bar, that, not the deciſion, but the ground, 
on which it ſtands, is to be regarded, I ſhall oppoſe the ſaying 
of Lord Trevor, a man maſt liberal in his conftructions, that 
many uniform deciſions ought to have weight, that the law 
may be known : and, to gratify private opinion, eſtabliſhed 
opinions are not to be receded from. 


It ſeems diſſicult to reconcile the determination upon the principal point in this 
caſe, that the declaration of the teſtator, that it is his will, is a ſuſlicient execution, 
with the opinion attributed to the Lord Chancellor and Chief Juſtice. That if in a 
caſe of ſeparate atteſtations he actually ſigns it each time, it is bad, becauſe there 
are ſeparate executions, and no one good within the ſtatute. The ſtatute having 
required that the will ſhall be ſigned by the teſtator, the admiſſion of the validity 
of his declaration, that it is his will, or of an acknowledgment by him of his hand 
writing, .can be good only as being equivalent to ſigning ; if ſo, it is hard to ſay, 
that ſuch declaration or acknowledgment can be ſuſſicient in any caſe, where actual 
ligning would not do; that the validity of one act can be ſupported upon the ſole 
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ground of being cquivalent to another, which is invalid. If the acknowledgment is 
allowed to be equivalent to actual ſigning, the converſe of that propoſition "ml be 
at Jeaſt equally true. The difficulty in theſe caſes ariſes from the, different penning 
of the 5th and 6th ſections. The 5th reſpecting wills of land direds, that they ſliall 
b e inwriting, and ſigned by the deviſor, without ſaying in the preſence of wit- 
neſits, but goes on by dir eng, that they ſhail be atteſted and ſubſcribed by three 
witnefTes in J = preſence z the 6th reſpects revocations, wich it dir-c:3 mult be by 
ſome other will or codicil, or other writing ſigned by deviſor, in the preſ:nce of 
three witneſſes. It may reaſonably be doubted, as it was in this cafe, whether this 
dilcrence of expreſſſon was not cafual, and whether the legiſlature did not mean the 
ſame thing by both phraſes, viz. that the execution both of wills and revocations 
mould take place in the preſence of three witneſſes; otherwiſe they did little more, 
than if they had required but one witneſs; and it is juſtly obſerved by Chief Juſtice 
Iſilles in this caſe, that a parol diſpoſition before three is ſull as folemn an act, as a 
. in writing atteſted by three ſeparately. This conjecture ſeems to be ſupporte4l 
by thote caſes of the ſtatute, which reſpect nuncupatory wills, the making of which 
15 required to be in the preſence of three witneſſes. Perhaps this inſtance will be 
turned the other way, by ſaying, t hat in that caſe greater ſtrictneſs was intended; 
but it may be anſwered, that land was the primary, perſonal property the ſecon- 


'B % 
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dary, object only, of the legiſlaturc's attention ; with this view they abolithed nuncu- 
patory wills of the former, but only reſtrained them as to the latter. The reſtric- 
tions adopted are calculated to aſcertain with ſuiſicient certainty, where the value of 
the property made it worth while, that the words were intended to be teſtamentary, 
and ſpoken under the expectation of death, and to prevent the conſequences of 
fraud and miſtake, to which verbal diſpoſitions are peculiarly liable, and therefor 

ſcem more to reſpect the ſubſtance of ſuch wills, than to require peculiar ſtrictneſs 
in their atteſtation. But ſuppoſing greater ſtrictneſs intended in this caſe, it is not 
likcly, that the legiſlature would have executed that intention by requiring the ſame 


number of witneſſes to nuncupative wills and to wills of land, but by annihilating 
with 10 to the latter (the chief object of their care) almoſt all the advanta ages, 
which give to the united atteſtation of many authenticity ſuperior to that of one. 
Wou!d they not rather have increafed with the civil law the number of witneſſes, 
where they intended greater ſirictnets of execution? But a deciſive anſwer is given 
by the 22d ſection, by which verbal diſpoſitions of perſonal, where there 15 a written 
will, and verbal revocations of written wills of perſonal, muſt be reduced to writing 
in the life of the teſtator, read to and allowed by him, and proved 10 be fo done by 
ture witneles; the words directing the mode of atteſtation here are more looſe than 
in any of the other caſes, yet certainly the legiſlature intended to keep a ſtill ſtricter 
hand over this caſe, and with this view have impoſed additional reſtrictions, which 
mult have the cſtect of a prohibition of the thing, for if the injunctions of the ſta- 
tute are obſerved, the will or revocation ceaſes to be nuncupatory, if not, it is void. 
However, as former caſes had determined upon this difference of expreſſion, between 
the zth and 6th ſections, that a will might be atteſted at dilierent times, the mo- 
dern caſes have wiſely reconciled thote deciſions with the ſtatute, by holding, that 
the words in the 6th ſetion, “ ſigned by deviſor in the preſence of three witneſſes,“ 
only relate to the immediately preceding words, „“ other writing,” and that the le- 
eilture intended more ſtrictneb in the execution of an inſtrument of revocation, 
which is neither a will, nor a codicil, than of either of thoſe. Perhaps the 1 
pointed out above as occurring in this caſe may be obviated by conſidering, that the 
opinion 3 that if the teſtator actually ſigned before each witneſs teparate!y, 
there would be three executions, and no one good within the ſtatute, was extra- judi— 


cial; and if the point had been before the Court, and fully conſidered, it would 


probably have received a diderent deciſion ; for as the itatute requires ſiguing by the 


teltator; 
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teſtator; as it is determined, that his acknowledgment is equivalent to ſigning; and 1784. 
that the atteſtation may be at different times; and as each witneſs can atteſt only - 
what pales in his preſence, it follows, that in every caſe of ſeparate atteſtations 6-_0y 
there muſt be as many diſtinct ſeparate acts of execution by the teſtator, either by g 
signing, or by what is equivalent to it; beſides it may be ſaid, that when once it is 
ſettled, that the witnefſes may atteſt at different times, it muſt be allowed to conti- 
nue open for that purpole during the whole life of deviſor, and there can be no 
one complete execution according to the ſtatute, till the third witheſs has ſigned, 
though the deviſor ſhould in the mean time ſign it fifty times; and this reaſoning is 
ſupported by what Lord Harawicke ſaid, 2 Veſ. 458, that ſigning in preſence of the 
witneſſes may be at different times, and 73/4 459, that it is allowed, that ning 
*ties quoties is ſuſſicient. 


L * 1 . N E . 


February 261, 1789. 


BULT.ER, J. for the Lord Chancellor. 


| RS. LEWIS, when near 75 years of age, made a leaſe 014 le 
to the detendant, Jones, for 99 years, reſerving a rent vor a ſuffici- 


. g 6 . : ent ground to 
ol 70/. a year, in conſideration of 100 She died ſoon after, prefame im- 


leaving by will the bulk of her property to the defendant, Had, Voſition. 
and 40. a year to her ſon ; who filed a hill againſt Jones, 
Pead and the two Humphries's, as agents in the tranſaction, to 
have the leaſe delivered up for want of conſideration, and upon 
the ground of fraud. According to the evidence for Plaintiff, 
Nad was at firſt a labourer in her ſervice, and afterwards be- 
came her bailiff and manager: and Jones three years after ac- 


knowledged, that this leaſe was worth 800/. though there had 
been no improvement. | 


- 


Defendants denied all fraud, and inſiſted, that Pad had not- 
been a labourer. 


There was another bill by the ſon to have the will of Mrs. 


bh. . 


+42 


Lewis lot aſide, and to compel P:ad to give up ſome deeds un- 
der which Plaintiff claimed. The anſwer denied having the 
deeds. The right had been determined in ejectment; but it 
vas tried after the bill filed. 


r 


Coſts given. 


Coſts refuſed. 
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Mr. Mansfield and Mr. Z/nyd, for Plaintiff 


The leaſe was worth at leaſt 1307. per annum; being abſo- 
lutely for 99 years, it was worth Ioool. or 13004. and there is 
no pretence for any conſideration except 1004. Defendants well 
knew the age of Mrs. Lewis, and the value of the eſtate; upon 
all which circumſtances there is ſufficient ground to preſume 


fraud. 


BULLER, 7. 


There muſt be ſome ſubſtantial ground for ſuppoſing fraud, 
ſtated and proved. Her being old is no proof, that ſhe was 
impoſed upon. She did not chooſe to acquaint even her own 
attorney with her reaſons for granting this leaſe. There is no 
fort of fraud in the original concoction of the buſineſs; and 
therefore there is no uſe in following it up to fiud out ſome col- 
luſion between the two Aumphriess. There is not any evi- 
dence of its being a frauduleat tranſa&tion. We have ſeen the 
greateſt abilities diſplaved at a greater age than 75 ; therefore, 
that alone can be no ground to preſume impoſition. That bill 
therefore muſt be diſmiſſed with coſts to all the Defendants ; 
for ſhe had a right to make this contract; aud though the rea- 
ſons of her favour to this man do not appear, that does not 
Henity ; and it appears ſhe lived on bad terms with her ſon 


the Plaintiff. But he was not wrong in filing the other bill; 


becauſe he had a right to come into Equity to have the matter 
inquired into, when his mother gave ſo much of her property 
to a ſervant in preference to her ſon. But as it appears, that 
the Plaintiff poſſeſſed under this will a property from his mo— 
ther of 400. a year, the bill muſt be diſmiſſed; but without 
coſts; as coſts have been given in the other cauſe; and as he 
was not wrong in filing this bill ; havings done that before the 
trial in ejectment, which determined the right, took place. 


LAMPERT 
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LAMPERT vv. LAMPERT. 
February 26th, 1789. 1789. 


35 by a wife againſt her huſband to compel execution Agreement 
* 1 £ - . | N : on marriagete 
of an agreement, entered into upon their marriage, b5 a ful leck 
transfer of ſtock, and aſſignment of other property, to which and other 
. 3 . . property of 
Plaintiff was intitled under that ſettlement, to truſices for her the wife to 
uſe. It was proved by a Clerk of the Bank, that the Funn 
being brought by the Deſendant to the Bank, ſtarted at hearing band, having 


G ; i ; „ by fraud 
tho word © ranger,“ and ſaid, ſhe came to receive a divi- made her 


dend ; and complained of the duplicity of her huſband. transfer the 
ſtock to him, 
decreed upon 


| ? : 294 a bill f . 
Mr. Manfeld and Mr. Ange, tor Plaintiff. nated per 


formance to 


This is the third time Plaintiff has been obliged to come into 2 


this Court. She had filed a bill before, which ſhe diſmiſſed upon fign the reſt 


0 5 . X . under the di- 
the huſband's promiſe to execute the agreement, which after rection of the 


the diſmiſſion of the bill he refuſed to perform. By his deceit Mater to 


| truſtees for 
at the Bank ſhe was made to transfer this money, which had her uſe, who 


. . A ſhould receive 
never been transferred before, into his name. Upon her dif- the qividends 


milling the bill a new agreement took place, which the huſ- gaz ande, 


band ratified, but afterwards refuſed to perform. till the trans- 
| fer and aſſigu- 
ment. Coſts 


Mr. Mitford, for Defendant. 9 
r. N. 2 d, Defe the fraud. 


Tho wife's friends have ruined the huſband by obtaining his 
nſmiſhon from the office of collector of Exciſe. He has made 
every oller to them, that he may be enabled to maintain her, 
ii ſhe will not put her property entirely out of his power. The 
object of the agreement before marriage was to give her the 
ſole diſpoſal of that money, which was her own before; there - 
tore ſhe had a right to make the transfer to him, and to be 
preſumed, ſhe did it voluntarily. The anſwer politively de- 
nies fraud; if there had been any thing of that nature, they 


ought to have examined the broker employed. 


BULLER, J. 


The only queſtion is about this decd. As to her having been 
impoſed upon, it is clear. I muſt look into the whole of their 
conduct, from which the impoſition is plain. He muſt trans- 
ter the ſtock, and pay the coſts on account of the fraud, what ſo- 

VOL. ( eyer 
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ever may he the conſequence, for the ſake of the example; 
and it muſt be referred to the Maſter to prepare a proper afſigu- 
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ment of all che other property. Until the transfer ſhall be 
made, the dividends now due, and to become due, muſt be paid 
to truſtees for her own uſe. The affair at the Bank, as appears 
{from the evidence of the Clerk, was one entire tranſaction ; 
upon the whole of which I am to judge ; and from which it 
is plain, ſhe was impoſed on; therefore ſhe muſt have coſts. 
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COUNTESS of STRATHMORE v. BOWES. JP 
1789. March ad, 1789. (5) I 
A woman ADY STRATHMORE being ſeiſed and poſſeſſed of 3 


pending a _ : - 
tity of end great preperty, both real and perſonal, pending a treaty 


nage with A. of marriage with Mr. Grey, conveyed all her real, and aſſigned 
ſettled all her 7 ſ 1 
property to All her perſonal to truſtees for her ſole and ſeparate uſe, not- & 


her ſeparate withſtanding any future coverture. This ſettlement was pre- 2 


uſe with his a : Y 5 
approbation pared with the approbation of Grey. A few days alter the. ex- "2 
a few days at- X F Ws 
pn * ecution, hearing that Mr. Bowes had fought a duel on her ac- 


ſtratagem in- count with the editor of a news. paper, who had traduced her 


duced her to 


marry him the character, ſhe determined to marry him, and the marriage 


col ward: took place the next day. £Bzwes had no notice of the ſettle- 25 
* pd Reo os ment. There were two bills; an original bill by Lady S!rath- : 
the ſettle 772072 to ſet aſide a deed revoking the ſettlement as having been x 
_ obtained by dureſs; and a croſs bill by Mr. Bowes to ſet aſide 2 
on —_— the ſettlement as againſt the rights of marriage, and a fraud 8 


deed of revo- Upon him, and to eſtabliſh the deed of revecation. An ifſue 
ee was directed to try, whether the deed of revocation had been 
tet ade. obtained by dureſs; and the verdict in the Common Pleas was 
againſt the deed. The cauſe coming on upon the equity re- 
ſerved, Mr. J. Buller fitting for the Lord Chancellor, decreed in 
ſavour of Lady S{rathmore ; and diſmiſſed the croſs bill with 
coſis. It came on again upon the petition of Mr. Bwes for a 
re-hearing ; and reverſal of that decree ſo far as it diſmiſſed 


the croſs bill. 


Mr. Richards for Mr. Boxes. 


The queſtion is, whether this ſettlement made before marri- 
age is valid, or not; as being in derogation of the common 


(5) The firſt hearing of the cauſe reported, 2 Browne, 345. 


rights 
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C1 


extin& from the nature of it for ſeveral civil purpoſes ; with 


Count 


25 


rights of marriage. A wife by the marriage contract becomes 1789. 
eſs of 


regard to which ſhe merges in the huſband. He becomes lia- Srzarumons 


5. 
Bowts. 


ble to all her debts, and an{werahle for all her acts, that do 
net amount to felony ; and even for that, if committed in 14s 
preſence ; becauſe her mind is ſuppoſed to be under his coer— 
cion. In order to enable him to anſwer this he has by the 
law all her property. It is abſurd to ſay, the wite ſhall by her 
own act deprive the huſband of what the law has given him. 
It was not decided till lately, that a legacy to a wife for her 
ſole and ſeparate uſe - would have been good without the inter- 
poſition of truitees ; and this caſe is much ſtronger, hecauſe to 
he conſtrued more ſtrictly than a deviſe; nor can the interpoſi- 
tion of truſtees make any difference, becaule it cannot alter the 
nature o the thing. As to his not having made any ſettlement 
on her, many marriages are made without any; and in this 
caſe it could not be neceſſary; for ſhe had 10,000 or 12,000/ 
a year ; a great eſtate for life, and much perſonal property. 
There is another principle very material: marriage by the law 
of England gives the huſband the whole dominion over the 
property, and alſo over the perſon of his wife, except as to 
murder ; for by the old law he could not be puniſhed for cru- 


clty towards her. The civil exiſtence of the wife merged in 


that of the huſband : he is the head of the family : to make 
another would he againſt the policy of the law. If the wife 
can by her own act againſt the conſent of the huſband make 
herſelf independent of him, it will deſtroy that ſubordination 
ſo neceſſary in families; which is analogous to that in the 
tate, and tends to ſupport it; for if Lady Strathmore is right 
in this, the huſband 1s become a cipher in his own houſe ; for 
he cannot educate his children, or do any other act, which by 
law he has a right to do. The deed was executed on the 1oth 
or Iith of January, and the marriage took place upon the 17th, 
I the deed had been meant fairly in contemplation of marri- 
age, the huſband would have been a party to it; there is no 
zuſtance to the contrary ; and it is neceſſary in order to teſtiſy 
the conſent of the huſband. In Howard v. Hooker, 2 Ch. Ca. 81. 
a ſettlement by the wife before marriage without notice to the 
huſband was ſet aſide. In Lance v. Norman, 2 Ch. Rep. 59. a 
bargain entered into by the wife before marriage was ſet aſide, 
vecaule the huſband was not a party; and this caſe is ſtronger; 
2:caule there the wiſe was only made poorer ; but here ſhe is 
made 


þ 24 Caſes in Chancery, 


1789. made quite independent of the huſband. In Carlelan v. Dor ſel, 
id CO 2 Vern. 17. the eftate was made over before marriage to truſ- 
STR ee LESS without privity of the huſband ; and a conveyance was de- 
Bowes. creed to the ſix-clerk, and the perſonal property to ng paid into 
Court for the huſband, becauſe in derogation of the rights of 
marriage; and in Edmonds v. Dellinslon, cited in the toregoing 
caſe, a deed of ſettlement made before marriage without notice 
to the huſband was ſet aſide. In Toon v. WWellmgion, 2 P Will. 
535. Lord King ſaid, that if a woman before marriage ſet- 
tled her property without giving notice to the intended huſ- 
band, it would as to him be fraudulent and void. Cotton v. King, 
2. P. Will. 358, 674. Lady Colian, widow, had 10 children by 
her firſt huſband ; and before the ſecond marriage by inden 
ture ſettled part ot her fortune in their favour ; (reſerving, 
however, a conſiderable ! without notice to the huſ- 
band: King filed a bill to have this deed delivered up to him: 
but as the trankRion of making the deed had been public; as 
{he had ſo many children by h or firſt huſband, for whom it 
was reaſonable to provide, before ſhe entered into a ſecond 
marriage; and as her ſecond huſband was a perſon in mean 
circumſtances, and had received a good fortune with her ; and 
as ſhe had reſerved ſomething to herſelf; £29" bill was for 
theſe reaſons diſmiſſed. This deciſion ſhews, that if it had 
not been for the benefit of the children by the firſt marriage, 
and on account of theſe ſeveral circumſtances, it would have 
been good. Upon theſe caſes, and the principle of the thing, 
this ſettlement is void, as being in derogation of common 
right. It is to be obſerved, that in all theſe caſes 1 
was reſerved ; here there is nothing; for Lady Strathmore has 
conveyed all her real, and aſſigned all her perſonal, „ to 
truſtees for her own ule : au” the cireumftance of appointing 
ttruſtees will not alter the nature of the thing, though it 


drives us into a Court of Equity. 


For Lady Siraihmore ; Mr. Mansfield, Mr. Hardinge, Mr. 
Law, and Mr. Xing. 

Lady S!rathmore is in poſſeſſion by a deed to truftees, giving 
her own property to her uſe. It was done in contemplation of 
marriage with another perſon ; therefore not fraudulent, as to 
Mr. Bowes ; unleſs any deed by a feme ſole, by which ſhe diſ- 
poſes of her property, ſhall he conſtrued to he fraudulent, it 
not communicated to any future huſband. Want of communi- 

cation 
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cation is the only circumſtance, that can be alledged; but that 
is very different from concealment, for which there can be no 
pretence here. It is true, a man by marrying a woman gains a 
dominion over her property, and in a great degree over her 
perſon; though perhaps not in the extent contended ; but he 
had nothing to do with this property, for it was not in her at 
the time of the marriage; having been previouſly veſted in 
truſtees ; and as every man knows, that a woman may ſettle 
her property fo, that a future huſband ſhall not be able to touch 
it, Mr. Bowes ought to have inquired about it beforchand. 
There is no pretence of actual impoſition upon him, nor even 
upon Grey. The deed was prepared by a gentleman of the 
firſt credit; ſhe had ſeveral children by Lord ${rathmore ; ſhe 
was going to marry Mr. Grey, and made this previous ſettle- 
ment for her .children; and ſhe acted meritoriouſly and ho- 
nourably in ſo doing. The deed was with Grey's knowledge, 
and under his direction : his approbation of it appeared by his 
having called to know, when it would be ready; and to haſten 
it; and it was prepared, though not executed, a month before 


25 
1789. 


— 
Counteſs of 
STRATHMORE 


Bowt 5. 


the time of the marriage; therefore not fraudulent as to Mr. 


Grey ; and there 1s no authority for vacating a ſettlement made 
by a woman for the protection of her children without fraud. 
Mr. Bowes made no ſettlement on Lady Strathmore ; neither 
did King upon Lady Cotton in the caſe cited; (which 'was one 
of the grounds of the decifion in that caſe) though Bowes had 
ſome fortune by a former wife. He took Lady Strathmore, as 
ſhe then was, with what ſhe then had; therefore there is no- 
thing traudulent, or that can entitle him to relief in this Court. 
Knowing that ſhe was a woman ſubject to ſudden and violent 
1mpulſes of generoſity, he made uſe of a vile artifice to obtain 
her by means of a ſham duel (for it is in every ſtage of the 
cauſe admitted to have been fo) with the proprietor of a new(l. 
paper, who had traduced her; and the emotion and precipita- 


tion, which e cauſed by this artifice, was the cauſe, which pre- 


vented the communication of the actual ſituation of her for- 
tane. Alter this Mr. Bowes made uſe of the moſt reproachſul 
means to ſet aſide this deed ; and the verdi& was, that it was 
obtained by violence. He would not have done this, had he nat 
thought the deed a good one. The reaſon of the caſe is, (nor 
is there a dium to the contrary) that where a woman about 
to marry reprelents herſelf as poſſeſſed of a fortune, which ſhe 
had previouſly . diſpoſed of, this Court will not permit the 

vor. II huſbaud 


rv 
1939. 


—ů— 


Conneſs of 


Srearnnozs huſband. The marriage had been broke off, and was brought 


77. 
Te wres, 


ther, to diſtreſs the huſband; and they had made an attempt 


to him, becauſe he was deceived, the manner, in which that de- 


Colton is for Lady Strathmore : for Lady Cotton had diſpoſed of 


Taſcs in Chancery, 


huſband to be cheated. Howard v. Hooker, to which all the 
caſes reſer, was of that kind, being a ſpecific fraud upon the 
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on again by the interpolition of friends upon the idea of the 
huſband, that he was to enjoy the wife's fortune, in conſidera— 
tion of which he made a ſettlement on her of Sol. a year. In 
Lance v. Norman, the wile before marriage entered into a re- 
cognizance concealed from the intended huſband ; and the ob. 
ject of it was to enable the creditor, who was her own bro- 
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to defraud him before by getting him to ſign a deed, which 
was in Latin, that he right not underſtand it, telling him it 


R 


was only a memorandum. In Carleton v. Dorſel, the wife con- 

veyed all her fortune to truſtees to her own uſe, with permiſſion 

to herſelf to appoint; and in default of appointment, to her ; I 
own right heirs; and afterwards married: here the caſe was, - 
that the huſband had afforance, that he was to enjoy the eſtate 1 
of his wife; and the decree was upon the ground, that it was 25 
a truſt for her with power to appoint ; and as ſhe made no ap- i 
pointment, it was reſolved to hela truſt for her huſband. Be- 4 
lides, in that caſe the fortune was paid into Court; and a rea- 5 1 
ſonable allowance was to be made to her. It has been re- 4 
marked, that the foundation of the decree in Ning v. Cotton by 
was, that it was to provide for children, which has been ſaid $ 
to be the only caſe, in which this can be good : but the ſettle- 5 


ment on children or any one elfe will not make any difference; 
the queſtion is, what right the huſband has: if he has any 
right, notwithſtanding any voluntary diſpoſition without. notice 


TIE 8) 
ICE $2 


ceit was practiſed, will make no difference with reſpect to 
him ; for the ground for relief muſt be, that he was cheated, 
becaule the ſettlement was not communicated to him. Ming v. 


her fortune, ſo as to put it quite out of the power of her huſ- 
band; and yet the ſettlement was eſtabliſhed. As to Edmonds 
d. Dellinglan, Mr. J. Buller ſuſpected, that it was miſreported 
in /ernon ; where it is only a looſe note cited at the bar; and 
on inſpecting the regiſter the decree turns out to he quite dif- 
ferent from that report; for the deed was eſtahliſhed upon the 
ground of diſtinct notice to the huſband ; and in that caſe, as 
in this, the ſettlement was-of all her property. Theſe caſes 
therefore only go on the ground of fraud on the huſband, of 

which 
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which there is no ſuggeſtion here. But this is not a queſtion 
upon a deed exccuted by a future wife pending a treaty of mar- 
riage with a future huiband ; nor upon a deed made in preju— 
dice generally of marital rights; nor of a ſettlement by a huf- 
band, by which he pays for his future power over the fortune of 
his wife. Suppoſe a hutband to ſay, he is indifferent as to the 
fortune of his wife in order to appear dilintereſted ; ſuppoſe, 
having a fortune, he makes no ſettlement ; and ſuppoſe the 
marriage inſtantaneous, no time being given for communica- 
tion or concealment ; is it enough for the huſband to ſay his 
ſccret hope was diſappointed ? The only pretence here is, that 
he expected her fortune would have been greater, than it proved, 
which expectation he did not diftcloſe. To make this deed va- 
lid is only to put a ſafe-guard in her hands againſt the confe- 
quences of an improvident marriage; and ſhe had a right while 
ſui Juris to battle for ſo much, what would otherwiſe have been 
the marital power of her huſband. It is enough for us to ſay, 
Mr. Bowes was not cheated. 


Lord CHANCELLOR. 


The mere queſtion ſeems to be, what 1s the true foundation 
for ſetting aſide an inſtrument prims facie good. Can leſs be 
imputed to it than fraud ? Or can it be void upon the notion of 
general policy, as has been urged for Mr. Bowes 2 If not, muſt 
not fraud be imputed ? And if ſo, will the circumſtances of its 
being made in contemplation of marriage affect it with fraud? 
Suppoſe a relation had given 10,0007. for her ſole and ſeparate 
ule ; if ſhe had repreſented it as her own abſolutely, ſo that 
upon a marriage it would have gone to her huſband, this Court 
would have compelled the truſtees to give it to the huſband ; 
bu not otherwiſe ; nor is there any difference between a for- 
tune ſo circumſtanced by an act of her own, or of the donor. 
Coniider, what will be the effect of this void deed of revoca- 
tion. If he had joined with her to revoke that ſettlement, and 
appoint new utes, he could not have reſcinded that afterwards ; 
becauſe he had affirmed the deed by acting upon it. Ir he had 
acted honeſtly upon it, as in the caſe I have put, he could not 
have {et that aſide ; his counſel are to ſhew, that he may, be- 
caule he has ated diſhoneſtly upon it; which at preſent I think 
rater a vain attempt. 


11, arcs 


— — 
Counteſs of 
STRATHMORY 
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n of Mr. Pariridge was to have argued for Mr. Bowes by way of 
STRATHMORE 0 


v. reply at his own requeſt ; but could not attend. 
Powers. 


Lord CHANCELLOR. 


I never had a doubt about this caſe. If it is to be conlidered 
upon the ground of its being againſt a rule.of judicial policy, 
the arguments for Mr. Bowes would have had great weight. 

The burthens The law conveys the marital rights to the huſband, becauſe it 


to which a 


buſband is ll. Charges him with all the burthens, which are the conſideration, 
er ATR : pays for them ; therefore it is a right, upon which fraud 


conhderation 


for e be committed. Out of this right ariſes a rule of law, 
tal ig up that the-huſband ſhall not be cheated, on account of his conſi- 


on which 


Das peel deration. A caſe of this kind came before me a few days ago. 
rau . 
be commit» A woman adult, about to marry an infant, made a ſettlement 


d. ; . * . . . . . 
Infant, to ex. in Contemplation of that marriage, in which he joined, though 


preſs lis eon: an infant, for the purpoſe of expreſſing his conſent. As it was 


lent, joins in a 


ſettlement by upon fair conſideration, and no fraud to draw him in as an in- 
a women fant, I thought, the circumſtance of its being {air would bind 


contempla- : 
tion ne him, though, as an infant, not capable of. conſenting ; accord- 
age with im; , 


„ ing to which J held the ſettlement good, as ſhe was capable of 
thereby, if on conveying ; and as it was a public. and open tranſaction, with 


fair confidera- 


tion, and no the conſent of the family, and conſequently no fraud; though 


fraud ; as , : . . . 
where the his being privy to it would not have concluded him from any 


ny rizhts as being an infant. A conveyance by a wife, whatſoever 
lie: | 
with conſent may be the circumſtances, and even the moment before the mar- 


of the family; . 5 . 5 
though his riage, is prime facie good ; and becomes bad only upon the im- 


being privy. putation of fraud. If a woman during the courſe of a treaty 


would not . . 0 c F 
have conclu- Of marriage with her makes without notice to the intended 


ded him from 1 4 
any rigbts as hulband a conveyance of any part of her property, I ſhould 


being an in- ſct it aſide, though good primd facie, becauſe affected with 


fant. 


| Conveyance that fraud. As to the morality of the tranſaction, I ſhall fay 


by a woman . * | 
eee nothing to that. Jhey ſeem to have been pretty well matched. 


pee Marriage in general ſeems to have been Lady S!rathmore's ob— 
moment be. ject; ſhe was diſpoſed to marry any body, but not to part with 


moment be- 


8 her fortune. This ſettlement is to be conſidered as the effect 

8000 e F i - . 8 5 

facie; bad of a lucid interval, and, if there can be reaſon in madneſs, by 
nly, it fraud; . . . ER : 

us where doing this ſhe diſcovered a ſpark of underſtanding. The queſ- 


made pending tion, Which ariſes upon all the caſes, is, whether the evidence 
the treaty, E : . 5 : g : 
without no- is ſuflicient to raiſe fraud. Even if there had been a fraud 
ow upon Grey, I would not have permitted Boxes to come here to 

complain of it. But there was no fraud even upon Grey ; for 
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it was with his conſent ; and ſo I cannot diſtinguiſh it from a 1789. 


good limitation to her ſeparate uſe. Being about to marry QTR 


Grey ſhe made this ſettlement with his knowledge; and the sraaruuent 


imputation of fraud is, that, having ſuddenly changed her 
mind, and married Mr. Boxes, in the hurry of that improvi- 
dent tranſaction ſhe did not communicate it to him; but there 
was no time, and could be no fraud, which conſiſts of a num- 
her of circumſtances. It is impoſſible for a man, marrying in 
the manner Baues did, to come into Equity, and talk of fraud. 
Therefore the decree muſt be ailirmed with coſts; but let him Colts given. 
have all juſt allowances as to what he paid when in receipt of 


the profits, and as to the annuities, which are declared not to 
be diſturbed by the decree. 


v. 
Bowse. 


f.... 
March 5th, 1789. 1789. 


OTION by the Sglicilor General to have deeds, which Deeds not de- 


had been brought into Court, delivered up to a deviſee. eee 8 


The heir at law was not a. party, nor had he notice, nor was riſee ualeſs 
the will eſtabliſhed againſt him, though a recovery had been the Court. 
ſuffered under it. 


Lord CHANCELLOR. 


All parties having an apparent right, as an heir at law, (c) 
muſt be brought into Court, before the Court will do any 
thing, which may affect their right, either by a ſhort bill, or 
upon motion, if it, can be done ; otherwiſe I might order theſe 


deeds to be delivered up to a party having no right. 


(c) If Plaintiff claims to have the will eſtabliſhed, it is neceſſary to make the 


heir at law a party; not, if he only claims a title under the will. Lewis v. Nangle, 
2 Ve. 431. 


Vol. I. 1 WAD DLE. 
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WADDLE v. JOHNSON. 


1789. March Sli, 1789. 


Upon a ſe- 7 5 HE bill was for an injunction to ſtay execution upon a 


ond verdict ; 333 : ; 
r ape verdict againft the Plaintift for 1830¼. upon which an in— 


me 3 junction was granted, upon paying the amount of the da- 
or aleſs ſum, - 
the laſt ſum mages and coſts into the Bank, in order to apply to the Court 


recovered, x ; | » . 123 ; 
only, and the Of Common Pleas for a new trial ; which application was 


colts of the matle, and granted; and a verdict again found for the De- 


laſt trial are 0 . i 
to be paid out fendant, but for nearly 1007. leſs than before ; ſome fums hav- 


of money in ing been diſallowed. 
Court upon 


an injunction 
to ſtay execu- 


tion on the The Sz7icitor General upon the part of the Defendant moved 
rſt; the for the money paid into the Bank, with intereſt, and all the 


colts of which 5 ; b . 
are to be re- Colts, No intereſt had been given in the Common Pleas, be- 


my cauſe it was ſyppoſed, it would be provided for in this Court. 
Mr. Miiford, for Plaintiff. 

The ſum laſt recovered only and the coſis of the laſt trial 
are to be paid to the Deſendant; but the coſts of the former 
muſt be returned to the Plaintiff. 

It was lo ordered. 

1L.ADY MARKTIAM v. DICKENSQN. 
1799. March 5th, 1789. 
After injunc- LEASE had been made by tenant for life under a 
ee power, which it did not exactly purſue; but the re- 


rits, GY main der man had permitted the leſſee to continue in poſſeſ- 
10 ſtay tria R = : 3 5 
ion. The remainder man diſpoſed of his intereſt to the De- 


of ejcetment 


till full antver fendant; who brought an ejectment againſt the leflee. The 
to the amend- S 


-4 bill refuſed bill was brought by the leilee for an injunction upon the ground 
with colts, j 


of a confirmation by the remainder man, and an allowance to 
the Delendant in reſpect of the right of the lefſee, which allow- 
ance was denied by the anſwer. The injunction was diffolved 
pon the merits, and the bill being amended, a motion was 
made 


A 3 . {Sf « 1 k 
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made to refrain the Defendant from going to trial, till he 1789. 


ſhould put in a full anſwer to the amended hill. Lady Manx- 
H 4M 
. 
The S21:citor General and Mr. Mansfield for Plaintiff Dicxexgav 
; , When the leaſe was made, the land was a perfect waſte ; the 


Plaintiff has laid out a great deal in improvements. The re- 
mainder man, who night have given a new leaſe, has con- 
firmed the eſtate by accepting rent; beſides he has ſworn, he 
did not mean leſſee ſhould be diſturbed ; and 600/. was ex- 

preſely allowed for Plaintiff's intereſt. There might be much 
doubt even at law, whether this did not amount to a confrma— 
tion; and under theſe circumſtances even a jury would not 
permit him to recover potteſhon ; which would be to pervert 
the law to the purpoles of fraud. Lord Mansfield has often 
given opinions to this purpoſe, particularly in Goodright v. Stra- 
phan, Cowp. 201 ; where it was determined that re-delivery hy 
feme alter the death of Baron of their joint deed affecting her 
land binds her without re-exccution ; and circumſtances alone 
may be equivalent to re-delivery. This judgment was founded 
upon Co. Lit. 36. 2 Rall's Ab. and Perkins. But there muſt be 
an equity for ſomebody in reſpect of this ſum given as a cont- 
deration for allowing this leaſe to be valid; which muſt be re- 
funded, if the condition is not complied with. The ſole quel- 
tion is, whether Delendant ſhall be permitted to proceed at law, 
till he puts in the anſwer. 


Mr. 2 yd for Defendant. 


This motion muſt be refuſed with coſts. The Defendant pur— 
chaſed this eftate, not expreſsly ſubjeCt to this leaſe; but to be 
lubject in general to the leaſes then exiſting upon it, and in his 
anſwer to the original bill denies the allowance. The ole 
queſtion is, whether a tenant for lite having a power to leaſe 
reſerved the real value of the eſtate, which he had power to 
F rcicrve; we infiſt he has not. It is ruled by Lord Hardwicke, 
SS 2 /7/. 35, that where an injunction has been diffolved Ron the 

WW 22<1its, there cannot be a new one without a particular caſe 
1h.s application was not made till the cauſe was within ten 
days of trial; and they now come upon an amended bill filed 
ouly laſt term, to which we have appeared. But the mere act 
of tiling an amended bill is not ſufficient. They do not ſwear 
the facts could not have been put in the original bill. Your 
Lordſhip thought, it was a mere queſtion of law; and if they 
have 
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1789. have a riglit at Jaw, they may make uſe of it at the 
— — 
Lady Maxkk- trial. 
HAM 
. 
DickkExsox. 


Solicitor General in Reply. 

The rule in 7. is miſapphed. The injunction was not diſ- 
ſolved upon the merits, except, as they then appeared. The 
true queſtion is, whether in Equity the purchaſer will not be 
conſidered as having bargained with the vendor, that he will 
not diſturb this leaſe. The vendor has purchaſed this, for the 
leſſee always accepted the rent, never meant to diſturb it, and 
made an allowance for it. 


Lord CHANCELLOR. 
There 1s no pretence for it. 


Coſts given Motion refuſed with coſts. 


WILKINSON vr. STAFFORD. 
1789. fuly 91h, Toth, and 13th, 1789. 
Account de- C/ III SON Sen. was ſeiſed, and poſſeſſed of ſeveral free- 


d » - . a . 
Kr hold and leaſehold parts of Berkeiey colliery in Durham, 
ant together with the way-leaves, waggon-ways, ſteaths (d), and 
property in other accommodations appertaining to them, in partnerſhip 


oe {eat e with Humble, who was alſo ſeiſed, and poſſeſſed in his own 
nounced it for right of other frechold and leaſehold parts of the ſame colliery, 


the truſt, and : 
declared it to The keel trade, viz. the keels or barges, and the profits arifing 


be on 1.9%" from fitting (e) the coals, and conveying them to the ſhips be- 
hangs pr louged excluſively to 5m7/fon alone. Smithſon died in 1766, 
irof money having deviſed his moiety of the ſaid collieries, with all his 
HT ad intereſt in the way-leaves, waggon-ways, ſteaths, keels, &c. 
and all his ready money, debts to be called in, and his iron 
cheſt to his two ſons-in-law, More and Stafford, and his two 
clerks, Nicholſon and Walerland, who had principally carried 
on the buſineſs for him, and whom he defired to be retained 
for that purpoſe, in truſt for his three grand-children, till they 
ſhould attain the age of 21; to carry on the ſaid collieries in 
the ſame manner he had done; and to uſe his keels, way-leaves, 


&c.; and not to advance, or lay out any more money upon the 


(d) Places on the bank of the river, whence the coals are ſhot into barges to be 
conveyed to the ſhips, : 
(e) i, e. Shooting coals from the ſteaths into the keels. 


ſaid 
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ſaid collieries without the conſent of all the truſtees, or the ſur- 
vivors; but aſter deducting the neceſſary expences of carrying 
it on, and of maintenance for the deviſees, to lay out the ſur- 
plus upon ſecurity at intereſt for his three grand- children, to 
he paid them at the age of 21, with a bequeſt over, if they 
Mould die before that age. The keels and the profits of that 
trade he gave excluſively to his grand-ſon Smithſor:, one of the 
deviſees. After the death of the teſtator the truſtees carried on 
the trade under the will in partnerſhip with Humble. Soon al. 
ter in 1766, Moore and Waterland being dead, Humble, Nichol- 
ſen and Stafford entered into an agreement by deed, to carry 
on the collieries they had, and any other they ſhould take, in 
partnerſhip. In 1768 Humble agreed to purchaſe another col- 
liery, called Topt-hill, when the exiſting leaſe ſhould expire in 
1769. Upon that account his purchaſe was not completed till 
che 3oth of July 1570, when a fine was levied. The purchaſe 
money was 4188“. to be paid by inftalments of 1100). every 
year, till the whole ſhould be paid off. Upon the 6th of Apr/ 
1770 they began to work this new colliery, and continued to 
work it with the Berkeley colliery ; and in conſequence of a re- 
gulation among the trade, that only a limited quantity of coal 
ſhould he raiſed ; the ſame quantity, that before was ſent from 
the Berkeley colliery alone, was afterwards ſupplied by both. 
Upon the 31ſt of July 1770 a deed was executed by Stafford, 
renouncing any concern in the Topt-hill colliery in right of the 
truſt eſtate ; and declaring, that his intereſt in it was upon his 
„oon account. Smith/on, being on very bad terms with his uncle 
= 5/2//ord, in 1786 filed a bill calling on him to account for a 
third of a moiety of the profits of the Topt-hill colliery, and all 
the profits of fittage, S; and afterwards made a general aſ- 
lignment of all his property real and perſonal to the Plaintiff ; 
and, being in very bad circumſtances, was arrefted at the ſuit 


him for another ſmall deht. While he was in priſon, a treaty 
was ſet on foot ſor a compromiſe between his uncle and him, 
which after a delay of two years, occaſioned by the claim Plain- 
tiff would have by the aſſignment, was completed; and Smith 
./on executed a releaſe to Stafford in conſideration of 5001. with 
part of which ſum he was ſet at liberty. The Plaintiff filed a 
lupplemental bill. The Defendant was himſelf entitled to the 
other two-thirds of the collieries deviſed by aſſignment of his 
lon, one of the deviſees, and of the repreſentative of the other, 

Yor Þ K | who 


Wirrixsos 
b. 
STAFFORD, 


of an inn-keeper for 16/7. ; and a detainer was lodged againſt 
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who was dead. It was proved, that the Plaintiit was a truſtee 
for Smithſon in ſeveral tranſactions ; and that Defendant knew, 
that Plaintiff had ſold ſome houſes for him. 


Solicitor General and Mr. Mitford, for aint. 


This compromiſe will not interfere with the relief prayed, 
becauſe executed in ſuch a manner. It is proved, that Defend- 
ant knew, Plaintiff had acted as agent for 8927/;/:72 on ſeveral 
occaſions; and his knowledge of the allignment occaſioned the 
delay of the compromiſe. Therelore he is affected with notice. 
If Smithſon had not made that aſſignment, which was general, 
he would himſelf have been intitled to the account of the pro- 
fits of this colliery, which was. taken, and improperly given 
ap by the truſtees. Teſtator intended, his collicries ſhould be car- 


. ried on for the benefit of the devitees; but the working the 


Topti-hill colliery was exceedingly prejudicial to thoſe of Berke- 
key; for the quantity of coals to be ſent to the London market 
being limited in conſequence of the regulation of the trade, 
and the two collicries being in conſequence of the agreement of 
1766, between Humble and thetrutecs,. conſidered and worked as 


one, the ſame quantity of coals, which might have been got from 
Berkeley alone, were after that taken from both; and conſequently 


the Berkeley colliery was not worked out ſo ſoon, and ſo a 
greater expence cauſed to the proprietors. Beſides the way- 
leaves and other accommodations of the Berkezey were exceed- 
ingly convenient if not abſolutely neceſſary for working the 
Topi-hill. The agreement between Humble and the Truſtees 
was probably to prevent the ſeparation of thoſe parts of the 
colliery, which Humble held in partnerſhip with the tru 
eſtate, from thoſe, which he had in his own right. That deed 
was intended to carry on the collieries in partnerſhip, and to 
take new leaſes of collieries, way-leaves, Oc. It is only neceſ- 
fary to enquire, whether this colliery was taken for the pur- 
poſes of that agreement. It was recited in the inſtruments, that 
it was taken on the footing of the partnerſhip, which was for 


the benefit of the truſt eſtate, not for their own ; therefore to 


He worked in moieties for Humble and the truſt eſtate. It cer- 
tainly was managed for the truſt till execution of the deed of 
renunciation, which was ſubfequent to the time of beginning to 
work the colliery; and there was no reaſon to execute that in- 
Arument, unleſs it was conſidered, that the right did before 
exiſt in the ce/{uy gre tru/t, The renunciation was upon terms 

ſtipulating 
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tipulating benelits for the truſt eſtate. It was clearly a ſpecles 
of bargain between Humble and the Truſtees acting for them- 
ſelves. The way-leaves obtained by perſons intereſted in 
$mithfon's collierics could only be uſed by thoſe claiming under 
them; therefore to work the 1%. Hill it was neceſſary, that 
now way-leaves ſhould be provided, or that it ſhould be worked 
with the other. A truſtee is not to deal. for his own benefit 
with himſelf. This Court will make him anſwerable for the 
conſequences, whether an advantage or a loſs. The parties 
knew that rule; for they recite, that the Truſtees doubtful of 
the ſucceſs of the. undertaking declined engaging the truſt 
oftate therein. It is proved by Humble and others, that the 
colliery had been effectually won before; all, that remained, 
was, what is called the ſecond working; which conlifts in dig- 
ging out the pillars, which had been left, after the firſt, to ſup- 
port the roof; but which are much larger, than neceſſary 


merely for that; this being the uſual way of working coal- 
mines; and attended with no hazard; except, that they muſh . 
take certain precautions againſt, what they call, creeps and thruſts, 


the former being where the damage ariſes at the bottom; the 
latter where the roof falls in. Upon the day of the renuncia— 
tion 1t was capable of heing worked to advantage. Detendant 
ought, if he meant to deny this, to ſhew, that at the time ot 
this agreement, a ſurvey had been taken of the ſtate of the col- 
liery, and that it would be attended with hazard. Any truſtee 
meaning to act fairly would have done ſo. He does not ſay, 
that any thing aroſe previouſly to alter the caſe. He was not 
apprehenſlive of engaging the truſt property in an adventure; 
for he did engage it in another colliery, called Hag: green, which 
he was to win, as well as work, which is much more hazard- 
ous. Suppoſing the truſt eſtate to be entitled to a moiety of the 
profits of the colliery, the queſtion of fittage follows of courſe. 
Under the will Defendant could not have fitted any part with 


z | his own keels. That being contrary to the will, he muſt have 


accounted for all the profits of the tranſaction. Suppoſing the 
other queſtion determined, there is no difference between the 


I t- Hi colliery and the others, in which Teſtator was en- 
gaged. 


Mr. Mansfield and Mr. Scafe, for Defendant. 


If the releaſe was fairly obtained, and no notice of the al. 
12nment ; that is anſwer to the bill. It was perfectly fair ; 
not 
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not ſolicited by the Defendant ; but it was by Smilh/on, and by 
many for him; and was conſidered as an act of bounty to a 
nephew. There is nothing in the aſſignment, that can include 
this demand: nor notice to the Defendant, that it did. He 
knew, ſome houſes were ſold by Plaintiff acting as agent for 
Smithſon; but nothing more. This demand being of ſo pecu- 
liar a nature, ſuch a releaſe is not undone by this aſſignment 
and ſuch notice. There is no caſe, where a truſtee has been 


called on to account for the profits of an eſtate hought with 


his own money, and worked at his own riſk. There is a talk 
of damage to the truſt eſtate in the bill aad evidence, but none 
proved. If he had purſued any conduct injurious to it, he as 
a truſtee might be made to anſwer for it; but this bill does 
not apply to ſuch a caſe; being confined to an account of a 
third of a moiety of the profits of the colliery, and all profits 


of fittage. If the demand 1s to be made out at all, it muſt be 


upon the words of the will. The truſts are to carry on the 


.collieries of the teſtator, and uſe his keels, as he had done; 


but there is nothing authoriſing them to take a leaſe of much 
leſs to purchaſe any new colliery ; but the direction to put out 
to intereſt for the benefit of his grand-children all the ſurplus 


remaining, after deducting the neceſſary expences of the ſaid 
colliery, ſhews clearly an intention, that the truſtees ſhould not 
think of embarking in any new undertaking for the truſt : but 
they might at their own riſk. 


Lord CHANCELLOR. 


You had better conſider it upon the words of the will. It 
ſays, they are not to lay out any more money upon the colliery 
without conſent of all the truſtees, from which ſeems to be 
implied, that with the conſent of all it might be done; and 


there ſeems to be no other way but by taking new leaſes. 


For Defendant. 


One great article is for employing workmen, another for 
ſteaths, another for keels and barges; but not to engage in 


new collieries. The words “ ſaid collieries* go through the 


whole will. That expreſs direction to put out the ſurplus 
money to intereſt would, even if there had been no exprels 


reſtriction againſt taking new collieries, have amounted to one. 


They had no authority to do ſo, eſpecially in this hazardous 
trade. 


Lora 
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Lord CHANCELLOR. 
They ſurely might have taken new leaſes of ſteaths. 


For Deferdant. 

If it became necefſary for the collieries, they had in truſt to 
provide new ſteaths, keels, Sc., they might do ſo; not other- 
wiſe. They might do any thing abſolutely neceſſary for carry- 
ing on thoſe collieries, but could not embark in a new adven- 
ture. This is not a truſt eftate under the will. To make it 
ſo, this ſuppoſed damage is taken in aid to make Defendant a 
truſec for Smit/jfon.; but that will not help the queſtion. Sup- 
poſe the truſt eſtate had ſuffered ; the truſtee muſt make good 
any injury done to it by his imprudent conduct; but that would 
not give any demand on this colliery. Suppoſe it taken with- 
out any reſerence to the truſt; and that miſchief happened to 
the truſt eſtate ; the new -colhery could not be expected to an- 
{wer it; but the truft eſtate would notwithſtanding have a 
competent remedy : therefore the queſtion of damage has no- 
thing to do with that of truſt. The queſtion is, whether there 
is any thing in the caſe to determine, that the T- H colliery 
was taken and worked for the truſt eſtate ; and ſo taken, that 
it could not be given up, ſo as to be ſeparated from it, and to 
he taken for the benefit of the truſtee himſelf. In the partner- 
ſhip deed of 1766 there is nothing of the truſt eftate ; but ! 
do not diſpute, that it was in their contemplation at the time, 
There is no proof, this colliery was ever worked for the truſt 
eftate, and it is denied in the anſwer. The agreement of 1765 
was not with a particular view to the truſt eſtate. When 
Flumble took this leaſe, he took it under the idea, that by the 
deed of 1766 he was bound to take it for himſelf, Nic and 
Stafford. The day aſter the title was complete, the renuncia- 
tion as to the truſt took place. If they were obliged to take it 
on account of the truſt, it could only be by the deed of 1766 : 
for the will forbids, or at leaſt does not direct, them to do fo. 
Half of the purchaſe money, which was a conſiderable ſum, 
was to be paid hy the Defeudant (/. If that colliery had gone 
to ruin, and the Defendant had been brought to account for 
20227. laid out upon it, he would have been told, he could not 
thus adventure the truſt money. He underſtood that, and de- 
termined not to engage it. If he had parted with the truſt mo- 


(f) The conſideration for Nick! s ſhare was his fuperintending the work. 
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ney, it might be ſaid, that if he made great advantage of it, 
he ſhould account for that, though he ſhould not be cleared in 
caſe of a loſs. But it is not ſo; the firſt infalment upon the 
34 of March was paid with his own mourcy ; it is not pretend- 
ed, that it was with the truſt money. It was an actual pur- 
chaſe ſubject to riſk from its nature, in which a truſtee was not 
at liberty to adventure. If he had confultel a lawyer, he would 
have been told ſo; and when the thing was entire, and no. 
thing advanced out of the truſt eſtate, it was competent to him 
to ſay, he would not, though he had intened it, hut would 
embark in it on his own account. If the truſtees had expreſs— 
ed it to have been taken on the truſt account, they would have 
been wiſe in putting an end to it; and were competent to do 
ſo, having created the obligation. Any man in his ſenſes would 
have retracted. One creep is proved, whereby ſeven or eight 
acres were loſt, The manner of ihe tranſaction is Rrongly in 
his favour. Though he would not engage the truſt property 
in this uncertain adventure, he {tipulated for it every advan- 
tage he could by ſtipulating for a compenſation for the uſe of 
the way-leaves, Sc.; that 3000 chaidrons ſhouid be fitted in 
the keels of the truſt eflate ; and that Z, vio had a right 
to carry down thoſe way-lcaves 6000 chaldrons from the Lees 
field colliery, belonging to him in his own right, ſhould be 
reſtrained from the exerciſe of that right during the working 
of the Topt-hill from which the ſame quantity was to be car- 
ried down them. The other truftee acted in concert with 
Defendant. The profits of fittage would have been much 
ſmaller, if the price of coals had continued as in 1770 ; but by 
what thoſe in the trade call a regulation, and others cal! a com- 
bination, the price was raifed ; and conſequently the profits in- 
creaſed : therefore it was not to be conſidered at the time as a 
very advantageous bargain, and that Defendant was induced by 
that circumſtance to renounce for the truſt, and take it him- 
ſelf. 


Lord CHANCELLOR. 
The great difficulty is as to his having taken it himſelf. Can 
a truſtee abandon the intereſt of an infant cu gre truſt to 
himfelt ? Your argument muſt go to that point. Suppoſing he 
had been directed by the will to lay out the money in land; if 
taving made a bargain, he thought fit afterwards to abandon 
it, there could be no queſtion about it. It would be conſidered, 


that 


y #630 
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that he had made, what he afterwards thought to be an impro— 


vident bargain. But the doubt 1s upon his having taken it 


himſelf, aud made advantage of it. 


For Defendant. 


The general rule is, that a truſtee having an eſtate in his 
hands cannot deal with that eſtate for his own advantage: but 
there is no caſe, that, if a truſtee makes a bargain for the in- 
fant, and afterwards thinks, there is good reaſon to abandon it 
for the infant, and take it himſelf, he may not do ſo. But I 
might admit that ; for what I found myſelf upon 1s, that there 
is no dircction in the will of that ſort : if there was, it might 
be otherwiſe. This is no otherwiſe taken for the truſt, than as 
nude thought himſelf bound by the deed of 1766 to take it 
for the partnerſhip; and they recite, that they thought them- 
{elves hound, when they came to talk of it ; but it was never 
worked for the truſt. It is faid, but not proved, that they had 
taken another colliery for the truſt. I ſhould not have been 
Orry to have had that fully explained; for in fact there was a 
leaſe of a colliery with liberty to determine the leaſe, if he 
ould find it not workable ; which is very different from this. 
But the queſtion of fittage, if the other queſtion ſhould be 
doubtful, does not follow the right to the colliery. Defendant 
was a fitter; and there is nothing to reſtrain him from carrying 
on his own trade, becauſe he took a truſt. A truſtee cannot 
be prevented by the circumſtance of being ſo from carrying on 
his own trade. Suppoſe the colliery was taken for the truſt, 
he might certainly employ his own keels or thoſe of any other 
atter. If he had taken the colliery fraudulently. with a view to 
take advantage in fitting; it might be ſaid, it was a breach of 
truſt with a view to the profits of fittage : but he ated in his 
regular buſineſs ; and there was no truit upon him to employ 
the keels of the teſtator, except as to the Berkeley colliery. As 
to the damage, it 1s ſcarcely made out by evidence, that any 
did ariſe to the Berkeley ; it was worked out in ſeven or eight 
vears after. The delay was occaſioned by the regulation; and 
was compenſated by a ſale at a better price. Their being work— 
cd as one Colliery made no difference; for when the regulation 
took place, a greater portion of coals was allotted to them on 
that account. This cannot be conſidered as a ſecurity under the 
will ; for 20007. was ſunk in the purchaſe. It is more hazard- 
ous than a new colliery en account of the thruſts and ereeps; 
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and more expenſive from the timber neceſſary to ſupport the 
roof: therefore he would not have been juſtified in doing it 
with the truſt property. The leaſe was granted to [umble 
alone; Defendant was not mentioned except in the deed of the 
31 July, wherein he declines engaging the truſt money. 


Lord CUANCELLOR. 
1 have no doubt about the cafe. The teſtator was pollefted 


among other things of theſe two articles of property; an inte- 


reſt in coal mines conliſting of ſeveral freehold and leaſchold 


collieries in partnerſhip with Humble, who'alto had Tome free- 
hold and leaſehold collieries of his own : in fact all the teſta- 


tor's intereſt in the collieries was carried on in partnerſhip with 
Aumble ; and they mutually communicated their private inte- 
reſis to each other. They were under no contract of perpetual 
duration; but it was a voluntary contract, that had proceeded 
down to the time of making his will, and even down to his 
death. Theſe intereſts conſiſted not only of the coals to be 


taken from each eſtate reſpectively, and in common; but alſo 


of the ſeveral accommodations of way-leaves, ſteaths, . He 


had alſo an intereſt in the keel trade; that is that eſtabliſh- 


ment of veſſels, by which the coals are conveyed to the ihips, 


for which there is a cuſtomary payment. This branch of the 


trade was excluſively his ; Humble had nothing to do with it. 
By his will he bequeathed all his eſtate to truſtees. It is im- 
material to ſtate more of it, than is in queſtion in this cauſe, 


He gave all his intereſt in the collieries, with the accommoda- 
tions I have mentioned, to truſtees upon truſt; firſt, for the 


maintenance of His three grand-children ; then to carry on the 
adveuture in the ſame manner he had done. The adventure 
by the will was to be carried on, till the deviſees arrived at the 
age of 21. There were other contingencies in the will; as upon 
the death cf the grand-children before 21 it was to go over to 
others of the family; and it is neceſſary to remark, that it was 
in his contemplation, that there might be an accumulation, 
The keels he gave to the ſole uſe of his grand-ſon Smithſon. 
Upon this will it was contended, that it did not impower the 
truſtees to manage any colliery, but thoſe teſtator had at the 
time of making the will, or at leaſt at the time of his death ; 
but that is a very improbable idea to impute to the teſtator; 
that, having this ſort of property, he ſhould direct it to be 
carried on at all, if under re{rivtiens, which in certain events 
would 
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would be inconvenient ; as if Humble ſhould not agree; and 1789. 
without his agreement it would be impoſſible to be carried on 88 
at all. Beſides the accommodations were taken for a general v. 

not a particular adventure. The teſtator directs, that all his e 
ready money, debts to be called in, &c. together with his iron 

cheſt, ſhall be given by his executors to Nicholſon, his clerk, one 

of the truſtces, to carry on the ſame. It then proceeds to ſay, 

« T hereby order, that no more money ſhall be advanced for it 

« without the conſent of all the truſtees, or the ſurvivor of 

« them; but all above the neceſſary expences of the colliery 

« to be laid out upon ſecurity at intereſt.” Upon that clauſe it 

cannot he contended, that it can relate to any other trade, than 

that in which the grand-children were intereſted (for it ſeems 

he was engaged in two trades.) Upon the face and terms of the 

will excluſively of the general intention, I am of opinion, that, 

provided theſe parties had without fraud, but with the utmoſt Truflee not 
Kill and diligence they could uſe, applied this property even e 
to what had turned out a loſing adventure, they would have ed the truit 
been juſiified. But it does not depend upon the particular con- 63 


to what turn- 


ſtruction of the will alone; for in the year 1766 they put the Rane 
{ſame conſtruction upon this will, that I have done, by en- without fraud 
tering into an engagement with Humble of this ſort ; and this * 
is what teſtator intended. As he had a power to direct the 
manner, and did direct it, they took it, they were to procced 

in that manner: they agree to carry it on as an improving and 
extending adventure; and by ſo agreeing to carry it on have 

bound themſelves to each other as much and as anxiouſly as 

poſTible, by mutually conſenting not to take any eſtate of that tort 
{eparately from the partnerſhip ; and that whoever tock a late, 

it ſhould be for the mutual benefit of all. They were to take 
way-leaves, Cc. for the new adventure; they took way-leaves, 

which were accommodated to the collieries, they had taken. 

With regard to the Hag-green colliery they proceeded upon this 

idea, and accounted for that. They had taken it with a view 

to this extent of adventure. In 1768 a reverſionary leaſe of the 

{opt-hilf colliery was taken. It was not worked out; but con- 

lifted only of walls and pillars; which every perſon, who 

knows that country and the cuſtom of it, knows, are of a much 

greater ſize, than is neceſſary for the mere purpoſe of ſupport- 

ing the roof. It is their manner of working them; and muſt 

De done at this riſk, which frequently occaſions the 1o% of many 


lives. This leaſe was taken by Humble in 1768. The price 
n M | was 
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1789. was to be ſubject to ſuch abatement, as the peculiarity of the 
EL property ſhould require; and was to be diſcharged by inſtal- 
8 ments of 11007. a year. In November 1769 they took poſſeſſion, 
-STarroed. and began to work it in the April following. It is argued for 

Defendant, that the truſtees had advanced no truſt money ; and 
there is no proof, that they did, upon the ſubject. Suppoſing 
that true, and that Humble by the original contract in 1766 
was bound to communicate this to the truſtees, a caſe might 
ariſe new in /pecze, and which may put the Court to ſome diffi. 
culty upon the ſuppoſition, that the original truſt did not war- 
rant them to embark the truſt eſtate ; that they had entered 
into an engagement to do it, but did not actually apply the 
pune not truſt money. I think, if a truſtee having engaged an infant's 
anſwerable for name in an adventure, yet afraid of the double and unequal 
having en8%* riſſec of anſwering in one caſe for all the profit, and in the other 


ged the in- F | 
fant's name in for all the loſs, does not embark the infant's property, it would 


if, afrard of be too unreaſonable to make him anfwer only for ufing the in- 
. fant's name; and now [I ſpeak againſt an expreſs authority, and 
does not en- that a pretty ſtrong one, the cate of Morton Eden, which was 
— de Fo, called a caſe of a confederacy ; aud came firſt before Lord Ba- 
tra fete, thur/t, and was carried to the Houſe of Lords, and, if I do not 


Eden's caſe in | | 
the Houſe of much miſtake it, goes that length of ſaying, that he fhall ; hut 
I 1 cannot agree to that. But here they engaged much more 
deeply; for though there was no previous duty to embark the 
infant's fortune, yet they did ſo; and it is exceedingly clear, 
Truſtee hav. that ſuch a truſtee, having entered into ſuch an engagement, 
9 06M cannot get rid of it by ſelling to himſelf. But here he .could 
in an adven- not even to another; becauſe though no part of the truſt money 
ball not was actually laid out, yet by the deed of 1766 the infant's ef. 
_— or tate was appropriated to this purpoſe. In the agreement of 
1770 the infant's way-leaves, &c. are made ſubſervient to this 
at an eſtimated price. There is in this caſe another article, in 
which their affairs are blended together in ſuch a manner, as 
the Court will not hear of ; that is, the general agreement of 
the trade, that no more than a limited quantity of coals ſhould 
be raiſed from the infant's eſtate nomatim. It is plain, they 
dealt with the world as if for the infant's eſtate ; and it is re- 
markable, that what was allowed to be the produce of the two 
collieries ſhould be juſt equal to what was before the produce 
of the Berkeley alone. The Court will look with great jealouſy 
on the conduct of truſtees ; and where a perſon has the arrange- 
ment and management of two eſtates, in one of which he is 


intereſted 


Caſes in Chancery, 43 


intereſted perſonally, in the other as truſtee, the Court will 1789. 
not allow him to act for his own or the infant's benefit, as he 


| s 8 
pleaſes. This therefore according to the intention of the teſta- wh 


F . #4 : Srarronb. 
tor, according to the idea agreed upon as his intention between N 


{umble and the Defendant, according to the will, and in every views wuſtees 


a ith jealouſy; 
point of view is clearly to he confidered as part of the eſtate I of 


a ; : og ale. 
of the infant, and therefore he is entitled to an account of the rer 4 = 
produce of the colliery ; and is not to be turned over to a re- the other be- 


medy againft the truſtee for the injury done to the truſt eſtate. 1 


suppoling that fo, he muſt alſo account for ſuch profits, as not permit 
up! S N . him to act for 
aroſe by conveying the coals in other keels than thoſe of the tef. his own or in- 


tator : for the teſtator had a right to direct, that his keels ſhould nt benefit, 


as he pleaſes, 


he employed, and has done fo. But it is ſaid, the releaſe will Releaſe aftera 


, l aſhgn- 
ſtand in the way. Upon that head I refer to Defendant's own Feat no an 


evidence; by which it is proved, that the Plaintiff was a trul- 3 


tee for Smithſon in ſeveral tranſactions; and not only that, tice. Defen- 
dant's know- 


(which might be ſufficient) but this aſſignment was the very edge that ab. 
thing talked of the laſt time they converſed with Sm7th/on in fignee was on 


many occa- 


the prifon. The ſubject of their converſation was the Plaintiff's gons a truſtee 


claim; and after Sm7thſon had been for two years tampering — 


with his uncle for a compromiſe; it went off on account of ent to affe& 
him with no- 


this aſſignment. But if that was not fo, I think, making this ice. 
compromiſe with a man in gaol would be rather obnoxious, Compromile | 


and it is not ſuch a compromiſe, as ought to ſtand. (g) He gaol, though 
muſt therefore account for a third of a moiety of the profits of JF. — 
the Tept-hill colliery, and for all the profits, which might have ps 4 
been derived from the employment of Smithjon's keels in con- to ſtand (g). 
veying the coals from both collieries ; making all juſt allow- 
ances, and all papers to be produced before the maſter. Re- 


{ſerve the conſideration of intereſt and coſts. 


(g) 2 Yef. 635. an agreement with a man in gaol may be good, if having proper al- 
ſiſtance and advice, and in a fair manner. | 


ISAAC 
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ISAAC v. GOMPERT z. 3 

1789. July 24th, 1789. g 
The Court PERSON intitled at 21 to money inveſted in ſtock in 
will not keep | E the 4 : ; "Mm 
code alle the name of the Accountant General having attained that 
y. 's age petitioned to receive a dividend only; and Mr. Lloyd for 
intitled to 1 TY . dats . . . 858 
even at his re- the petition ſaid, it was his wiſh, that the money ſhould ſtill ME 
_ continue in the name of the Accountant General. 2 
Lord CHANCELLOR refuſed to make ſuch order, and order- 2 

ed him to take the money. | E: 

4 

Upon another queſtion. 2 

| 3 

Lord CHANCELLOR. = 


Ftock cannot Stock cannot be appropriated to the ſupport of a permanent | 
Ron” charity; becauſe in its nature fluctuating. The proper order 2 


port of a per- will be to fell the ſtock, and appropriate the money ariſing 


manent cha- 


rity; but from the ſale. 


muſt be ſold. 
ROBINSON 2. TAYLOR. 
July 25th, 1789. 
3 E STAT OR directed his real eſtate to be ſold; and gave 


— the money to ariſe from the ſale, and all his perſonal, to 


in truſt; per- truſtees upon truſt to diſcharge debts and legacies. In fact the 
{onal alone S 8 


being ſuffici- Perſonal property would have been ſufficient without the aid of 
ebe the real to anſwer all the purpoſes of the will. Upon petition 


poſed of, there to alter minutes, Solicitar General and Mr. Milford for the per- 


is a reſulting i n a | 
truſt as to the {onal repreſentative claimed an undiſpoſed refidue decreed to 


een the heir at law; upon the ground, that teſtator had made his 
real and perſonal property an aggregate fund for the purpoſes 
of the truſt; in which caſe, they contended, the perſonal repre- 
ſentative had a right to the reſidue as undiſpoſed of; and cited 


Aciroyd v. Smithſon (4) from a note of the S9/;ci/or General, and 


(>) March 4, 1780. 
Digby 
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Digby v. Legard (i); in both which caſes, they ſaid, this was 
O 
determined. 


Mr. Pioot for the heir at [aw ſaid, theſe cafes were conſidered 
at the hearing (/). 


Lord CHANCELLOR (after reading the note of Achroyd v. 
Smithſon ). 

The general rule is, that where property is given for parti- 
cular purpoſes in truſt, nothing more is ſubject, than thoſe pur- 
poſes require ; and if not exhauſted, there ſhall be a reſulting 
truſt for the reſidue, after the purpoſes are anſwered, as to the 
real for the heir at law, as to the perſonal for the perſonal re- 
preſentative. Achroyd v. Smithſon differs from this caſe; for 
there the whole of the teſtator's property, both real and per- 
ſonal, was diſpoſed of; and the reſidue aroſe only by lapſe upon 
the death of ſome of the legatees. But this is claimed upon the 
particular words of the will. Here the perſonal would have 
been ſufficient without the aid of the real ; and in that caſe, I 
think, it would be very hard to take it from the heir at law. 
In my opinion there is a mighty difference between a reſidue 
ariſing from lapſe, and ſuch a reſidue as this. At preſent my 
opinion is in favour of the heir at law; but if you are diſſatis- 
hed with it, it is a proper ſubject for a re-hearing ; but I will 
not have it argued now upon a petition to alter minutes. We 
muſt come a little more cloſely to it, and make farther inquiry 


liberty to the party to apply for a re-hearing ; for which two 
days notice is ſufficient. 


It did not come on again, 
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(i) Trin. 1774. Both theſe caſes are in 3 P. Will. 4 Ed. 22. u. 
(7) Reported 2 Bro. Ch. Ca. 58 . 
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into the hearing of thoſe caſes ; therefore let it ſtand over with Two days no- 
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Cates in Chancery, 


FETTIPLACE v. GORGES. 
November 10th, 1789. 


N 1572 Plaintiff being much involved, and obliged to go 

abroad conveyed by deed all his eſtate to truſtees, upon 
truſt to apply the rents and profits in diſcharge of his debts, re- 
ſerving a life annuity of 4007. ; one moiety to be paid to him- 
ſelf for life, the other to the ſole and ſeparate uſe of his wife, 
not ſubject to the debts or controul of her huſband. Under this 
deed ſhe received 200/. a year from the truſtee. She had alſo 
Ioool. ſtock deviſed by Lady Juliana Page in truſt for her ſole 
and ſeparate uſe. After the death of Mrs. Felliplace a writing 
was found ſigned by her in theſe words © TI leave all my per- 
e ſonal eſtate and every thing belonging to me to my niece 
« Diana Gorges.” Two ſums of loool. and 1900/7. ſtock were 
found at the death of Mrs. Feitiplace veſted in truſtees for her 
ſole and ſeparate uſe. The bill was brought by the huſband 
againſt the deviſee of the wife claiming theſe ſums and the di- 
vidends accrued ſince the death of the wife. Plaintiff permit- 
ted Defendant to obtain adminiſtration with the will annexed, 
to be without prejudice to the queſtion hetween them. 


Mr. Mansfield and Mr. Graham for Flaintiff. 


Plaintiff is intitled, becauſe there is nothing authorizing his 
wife to make a will. If any thing, it muſt be the deed re- 
ipeCting the annuity : but this is no contract before marriage 
upon conſideration of fortune, or any other conſideration than 
that he was obliged to make a ſettlement. There is nothing in 
it implying an engagement on the part of the huſband to give 
up that right, the law gives him as ſuch. It is ſimply an au- 
thority to truſtees to receive, and pay an annuity to her ſepa- 
rate uſe ; but it does not follow from ſuch appropriation, that 
he ſhall be implied to be deprived of that common law right 
to the property acquired by his wife, becauſe bound by law to 
make a proviſion for her. There are general 4:&a in the books, 
but no caſe, that where property is given in this manner by a 
huſband to a wife, ſhe may diſpoſe of it by will. As to the 
bequeſt to her I cannot conceive how from ſuch a bequeſt 
as this without a particular act of the huſband ſhe can ac- 
quire a right to diſpoſe of it. If a perſon gives it in this 
manner, that notwithſtanding coverture ſhe may diſpoſe of it ; 
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Caſes in Chancery, 


if a huſband, knowing it, permits his wife to accept it; he 
may he conſidered as aſſenting: but where it is merely given 
for her ſeparate uſe, nothing more 1s interred, than that it 
ſhall not be ſubject to his debts ; but it does not follow, that if 
it remains her property at her death, he ſhall not enjoy the 
common right of a huſband. It does not appear, how the 
ſum of 1900. ariſes, but only, that it was part of the property 
found at her death in truſtees for her. There is nothing to ſhew 
Plaintiff gave up any right to this ſum. 


Lord CHANCELLOR. 


The queſtion is, whether it is not incident to ſeparate pro- 
perty to diſpoſe of it by will. 


For Plaintiff. 
That has never been yet decided, 


Lord CHANCEL LOR. 


Yes it has, in Peacock v. Monk(%), The whole is in this 
narrow compals : ſtock to the amount of nearly 3o0o/. is veſted 
in truſtees as of the ſeparate uſe of Mrs. Fettiplace, who has 
given it by her will. Her ſeparate eſtate is accounted for in this 
manner; by the annuity, and by a gift of ſtock to her ſole and 
ſeparate uſe by a third perſon. The ſingle queſtion is, whether 
the incidents to ſole and ſeparate property do not follow it. 


For Plaintiff 


In point of fact that preciſe neat point has not yet been de- 
cided ; that in caſe of a deviſe to the ſole and ſeparate uſe of 
the wife, that ex vi lerminorum ſhall imply this power. I know, 
it has been decided, that where it is for pin- money or mainte- 
nance a wife ſhall have a power to diſpoſe of her ſavings; and 
decided even againſt an heir at law, that lands ſhall be charged, 
rather than that. In Peacock v. Mien Lord Hurdwicke goes very 
fully into the reaſons of it; where he is made to ſay, that as 
to the perſonal, where there is an agreement between the huſ- 
band and wife before marriage, that ſhe ſhall have to her ſepa- 
rate uſe either the whole or particular parts; ſhe may diſpoſe 
of it by act in her life, or by will; though nothing ſaid of the 
manner of diſpoling of it; yet in a note of Mr. JoddrePs it is 


(t) 2 Pef. 190. 
not 
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not mentioned in the printed caſe. But here the bequeſt is 
Firritacs from another quarter. Your Lordſhip will not imply this 


Gi... Power unleſs compelled to it, becauſe contrary to the maxims 
of the Court, and the marital rights. In Hearle v. Greenbanh, 
I Vef. 299. 


Lord CHANCELLOR. 
Did not that cafe turn upon a double queſtion of inſancy and 
coverture ? 


For Plainlf}. 


It did. According to what Lord Hardwicke has there ſaid, 
and to Grigby v. Cox, 1 I 517, where any thing is ſettled to 
the ſeparate uſe of the wife, ſhe is a fem? ſole as to that; but 
in both cafes there is an expreſs power given. Where it comes 
ſrom another quarter, there is no caſe to ſupport this di ſpoſi- 
tion; and to ſay, ſhe ſhall diſpoſe of it, becauſe given to her 
ſeparate uſe, is going a great way. 2 Fern. 270; where per. 
fonal property is given to the ſeparate uſe of a wife, it is to be 
conſtrued ſtriétly; as that it is only during coverture. This 
ace mult be conſtrued ſtrictly. The Court will not ſuggeſt 
conſiderations, which might have occurred, but take the fair 
and neceſſary ſenſe of the words. A power of diſpoſing in all 
its various ways cannot be raiſed by implication. 


Solicitor General for Defendant. 


Il right v. Lord Cadogan is an authority for this diſpoſition. 
In Hearle v. Greenbank there is an expreſs power as to the real; 
hut as to the perſonal, Lord Hardwicke ſays © it is given to 
her ſeparate uſe, in which caſe it is the rule of the Court, 
« that a /ezme covert may diſpoſe of it,” and concludes by 1ſay- 
ing, that as ſhe was above the age of 17, her will was an ap- 
pointment of the perſonal. 


Lord CHANCELLOR. 


The firſt cafe upon the ſubject is a very old one in Tothill; 
that where a woman from her ſeparate ſtock has ſaved a ſum 
of money, ſhe may diſpoſe of it. It does not appear, what the 

ue g word © /tock” means. I know, there is a vaſt number of caſes 
takes perſonal upon- it: but I have always thought it ſettled, that from the 
the has ſole moment, in which a woman takes perſonal property to her ſole 
and ſeparate uſe, from the ſame moment ſhe has the ſole and 
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ſeparate right to diſpoſe of it. It is incident to diſpoſe of the 1789. 
ſavings out of her perſonal eſtate. She certainly might enjoy en 


. ETTIPLACE 
it; and as to the produce, that is all merely perſonal property. v. 


If no diſpoſition, the huſband ſucceeds as next of kin, not in no ies. 


conſequence of the marital rights. Upon the caſes I have a1. ton of wiſe's 
7 leparate pro- 
ways taken this ground; that perſonal property, the moment it perty, huf- 


f 8 8 1 and: ſucceed 
can be enjoyed, muſt be enjoyed with all its incidents (7). The 2 o_ a. 


bill mt be diſimiſſed. _ by marital 
| right. 
Coſts would have been given; but the parties had agreed, Cg. 
they ſhould come out of the fund. 
SED WICK «» WALKINS. 
November 12th, 1789. 1789. 


R. KING moved for a writ of ne exeat regno. The only , Bre. cs. 


: . . . Ca. 11. 
evidence to ſupport the application, which was by a , _ 


Kr againſt her huſband, was her affidavit; and the caſe of a upon afti- 


4 : 8 7 davit of wif 
Lady Strathmore v. Bowes was mentioned for it; and 2 Fert. . N 


343.; where in a bill by a wife it was alledged, that the huſ- band refuſed. 
band intended to go abroad in order to avoid the effect of a 
Judgment ; and the writ of ue exeat. regng was granted. 


Lord CHANCELLOR. 


No doubt ſhe may make application for it: but the queſtion 
1s, by what evidence ſhe can ſupport it, and whether her affi- 
davit can be read to affect her huſband. For ſecurity of the .., 
peace indeed ex nece//itate rei ſhe may make an affidavit againit ww whe 2 92 
him; but cannot ſuſtain an indictment. I do not know one j,wed only for 
caſe, either at law or in this Court, where the policy of the ſceurity of the 


2 BE 5 | k peace ; bur 
lav allows it in any other inflance. It was once done in the ſhe cannot 


time of Qucen Elizabeth by Serjeant Puckering, and refuſed 3 
immediately after by Lord Elliſmere, when he came to the ſeals; hi. 

and has not been done ſince. I have always taken it to be a 

rule, that a wife can never be evidence againſt her huſband, 


except in the caſe I have alluded to. 


(') 2 Vf. 666. Savings from ſeparate allowance of a wife, enjoyed by the huſband 
35 ©zecutor, are liable to her debts before marriage. Amb. 150. 


Vol. I "3: COLMAN 
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COLMAN vv. SARREL. 


89. November 10th, 131 i and 1G!h, 1 7 8 9. 


2 Bro. Ch. FORGE DAVY, IIth June, 1767, aſſigned by deed to 
Co. 12. 


8 truſtees Io. 3 per cent. Bank annuitics in truſt for 
voluntarydeed om Sarrel for lite, and aſter her death for ſuch child or child- 
delivered u 0 . - A 

Aging.“ ren of her, and in ſuch proportions, as ſhe ſhould appoint; 


enge a with a proviſo, if ſhe ſhould live in any other place, than that, 
CXCecuten 5 1e 5 A * . 4 

tained fora in Which the grantor ſhould refide, to be void, but not other. 
Leith _— wiſe. The deed contained a covenant by him, that if he ſhould 


upon a cove= ſurvive her, he would pay the intereit and dividends to iuch 

nant in the : . l 0 1 

decd. of her children, and in ſuch proportions, as ſhe ſhould appoint 
the principal. At the time of the deed his wife and her huf. 
band were living. The conlideration exprefied in the deed 
was for ſome ſatisfaction for the injurics, tte grantee had re- 
ceived from the wife of the grantor. No actual transfer of the 
flock ever took place. The grantee appointed by will Go. of 
this fund to one child, and 2004. each to two others. Colman 
as executor of the grantor filed a hill to have the deed delivered 
up, as being voluntary. The children filed a croſs bill to have 
the deed carried into execution by a decree upon the executor 
to transfer the ſtock to their truſtees. By the evidence of 
Plaintiff in the original bill it appeared, that the witneſs had 
gone into a room, in which he found Davy, his wife, and Mrs. 
Sarrel ; that Mrs. Davy had her hand to her head, as if ſhe 
had received a blow, and complained to the witneſs, that her 
huſband had beaten her. That at the time of the execution of 
the deed Mrs. $a7re/ had threatened to kill him, had purſued 
him through the town with a knife, and had ſaid, ſhe had pur- 
chaſed a ſhroud for him. In 1770 he applied for a /upplicavit 
againſt her, and ihe was bound accordingly. He reſiſted this 
deed in his life, when threatened with a ſuit upon it. 


Scliciler General and Mr. Cooke for Plaintiff in the original 
bill. 


Upon the face of this deed it appears to be pro lurpi cauſa (); 
and therefore they can have no aſſiſtance in this Court. The 


(m) The ſecurity muſt be previous to the cohabitation in order to aſfect it as given 
ro turpi cauſ;, Amb. 643. 
only 
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only confideration expreſſed in the deed proves it fraudulent; 15789, 
for by the evidence it is falſe. As to the relief prayed, if there Fu 
was nothing morc in the caſe, than that the deed is not avail. . 
able, that would have a tendency to diſmiſs the bill; becauſe OI? 
if it is not a complete conveyance of the flock, which will not 

paſs without an actual transfer, what occahon has the Plainti i” 

to come into Fquity, when nothing can be made out agaiuſt 

him at law; according to your Lordſhip's determination the 

other day in another caſe ; that where an inſtrument cannot be 
proceeded upon at law, there is no ground to come into this 

Court for relief againſt it. But there is a ground for relief in 

this caſe ; becauſe upon the covenant in the deed an action 

would certainly lie ; therefore it falls within the claſs of caſes 

upon deeds obtained through improper influence ; yet not being 

within reach of the law, they would prevail there ; to 

prevent which a Court of Equity will interpoſe. The grantor 

appears either from the influence of an improper affection, or 

a well founded apprehenſion, not to have been ſo well maſter of 


his underſtanding, as to be fit to be conſidered /u7 juris in any 


tranſaction with this woman. Whatever it might have been in 
other affairs, ſhe had gained ſuch an influence on his fear or 
affection, that he had no will of his own as to his property, 
when ſhe told him her's. Whenever ſhe demanded and threa- 
tened, he never could reſolve to refuſe her. 


Mr. Mansfield and Mr. Grim=wod for Defendant. 


That he had an affection of ſome ſort for this woman cannot 
be doubted : but that there was any thing criminal in it, is not 
ſuggeſted either by their bill or anſwer to the croſs bill. What 
was the foundation of their intimacy does not appear ; but there 
was nothing criminal im it. 


Lord CHANCELLOR. 


I do not underſtand it ſo. The clauſe in the deed conveys 3 


that idea to my mind; but not ſufliciently to found a deciſion deed of align- 
ment of ſtock 


upon it. But ſuppoſing it ſo, the want of collateral allegation from a marti. 
mall not prevent the Court from looking into it. I ſuſpect it Aan! 


married wo- 


to be ſo, but it may be otherwiſe; and a ſuſpicion is not an - . lhe 
ive, 


authority to go upon. He lived ſeventeen years aſterwards. 3 
She certainly behaved very ill; they both behaved ill; but the pr Aron 
ill behaviour is not pointed to the time of the execution of the not ſufficient 


decd. There is no one article applicable to that; and that bald it pro 


ſingle turft cauſa. 
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ſingle clauſe is wot ſufficient inſormation to go upon. The 
ſhorteſt way is to diſmiſs the bill. As to the ron bill; the 
deed now comes to be conſidered as a mere voluntary 
agreement; what can they make of it (2)? 


Tor Plaintiffs in the croſs bill. 

It is not a mere voluntary agreement, but a voluntary gift of 
ſtock, not to take place till after his death; and therefore they 
are in the ſame fituation as legatees of flock. The conſequence 
is, that his executors at his death become truſtees under this vo- 
luntary gift for the perſons, to whom it is given; as they 
would have been, if he had given it by his will. Then there 
is a Covenant in the deed, which creates a debt; and the party 
comes to be paid out of the aſſets as for any other debt. 
Either an action of debt or covenant would lie; but they come 
into this Court in the common way. It is not a caſe for making 
perfect a deſective voluntary agreement; but here is a deed 
under ſeal conveying to truſtees. It is an equitable gift inſtead 
of a legal one. 


Lord CHANCELLOR. 


If you have it at law, there is an end; if not, the queſtion 
is, whether you can have a voluntary agreement executed in 
Equity. The difficulty is to ſhew a caſe, where any voluntary 
gift has been executed in Equity. You are now upon a quel- 
tion, whether a Court of Equity will ſet up a deed, you cannot 
proceed upon at law. 


For Plain!if}s. 

Villars v. Beaumont. 1 Vern. Too : Boug l loi d. Boughton, 1 
Aik. 628: 1 Vern. 365: Lechmere v. Earl of Carli e, 3 P. Will. 
222. Beſides in the preſent deed there is a covenant. In WII. 
"a d. Cadeingion, 1 Fef. 514, Lord Harawicke retained the 
Dill, and would not drive the party to a remedy at law. The 
fouls queſtion is, whether a voluntary alignment by deed of 
Kock is not ſufficient to paſs that Nock as againſt volunteers; 


or in other words, whether a man may not, reſerving, as he 


intended to do, the ſtock, and receiving the dividends during 
his life, make a final giit of it to take place after his death 
by deed, as well as by will; ſo as to lay an obligation upon his 
executors, as if he had leſt it as a legacy. The ſtock was trans- 


icrred as far, as it could be by deed. They come as to the 
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transfer upon the effect of a deed completely executed, alking 
nothing more. There are many 47a in the books, but no 
caſes exactly like this. They are only, where the Court has 
been called upon to aid defective conveyances, by which a vo- 
lunteer claims againſt an heir at law; and there the perſon 
claiming againſt the heir muſt produce a conveyance by a pro- 
per inſtrument; which, if he cannot do, the heir's right at- 
taches; of which he ſhall not be deprived by a defective attempt 
of his anceſtor. The only caſe is 1 P. Mil 60 (G6); where a 
voluntary ſettlement was allowed to raiſe a truſt upon conſide- 


ration of blood between two half brothers; and the authority of 


that caſe has been queſtioned ;, for to be ſure it was a had 
reaſon. There are dia in the abridgments, which the Origl- 
nal caſes frequently do not ſupport ; which all reſolve into the 
right of the heir at law. There is no rule preventing this dif- 
polition of ſtock in Equity by deed. It is a diſpoſition of a 
choſe in ation. It is true, it is not exactly like other c/o/es in 
aim ; becauſe there is a mode, by which to moſt purpoles the 
legal intereſt may be transferred, viz. the common mode at the 
Bank; but it is in truth a choſe in action, and there can be no 
doubt, that a voluntary aſſignment of a c//e in action, though 
to take place after a man's death, is good in Equity to make 
the executor aſter the death of aſſignor a truſtee for his aflignee. 
There is no rule or principle preventing ſuch a diſpoſition as 
this trom operating exactly in the ſame manner as a legacy by 
will. It muſt imply the ſame obligation upon the executor as 
a will to transfer the equitable intereſt after his death. Though 
freehold cannot be conveyed in future, ſtock and chaſes in action may. 
There is no expreſs covenant in the deed, that the executors 
{hall transfer, though certainly the ſenſe 1s tantamount to that ; 
if there were, there are caſes to be found, in which voluntary 
covenants have been executed here, as that in Ye. in which 
Lord Hardwicke went much at large into the reaſons. The ar- 
gument againſt it was upon the nature of the covenant being 
voluntary. It was ſtrictly not ſo clear as this; for it was a ge- 
neral covenant obliging himſelf, his heirs, executors, and ad- 
miniſtrators to warrant the plantation, negroes, cattle, Sc. up- 
on which no action of debt would lie. Here, I think, it would; 
ior wherever there is a covenant to pay a ſum certain, or which 
can be reduced to certainty, action of debt will lie. Here, as 


(o) Watts v. Bullas, See the notes in the 4th edition. 


VoL. I. P ihe 


* 


5. 


1789. 
—— 
Corman 
To 
OARRFL, 


7 
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1789. ſhe directed the ſhares, it is matter of calculation; for the 
| ee covenant is to pay according to ſuch ſhares, as ſhe ſhall direct. 
. The caſe in V/ has gone a great way farther; for there nothing 
| could be recovered but damages. Theſe children are intitled 

out of the aſſets. The reaſon of thoſe caſes giving effect to vo. 
luntary covenants would, if he had ſaid in terms © I cove. 
« nant that my executors ſhall transfer, c.“ have bound the 
ſtock ; and her appointees would have a right to come here up- 
on the ground of this intereſt ; for if upon a general covenant 
to warrant, which gives a mere right to ſue for damages, Lord <A 
Hardwicke at once gave relief in Equity, there is no doubt, that 
he would not have ſent it to law in ſuch a covenant, as I ſup. 
poſe. * If that would be the effect of ſuch a covenant, though . 


this deed contains no words preciſely amounting. t to it, yet in 


Equity that effect can be produced. 1 
Tor Defendants in the crofs bill. * 
Probate of her will in the Eccleſiaſtical Court is not ſuffici- 7 
ent: it ought alſo to have been proved in this Court. 4 
Frobate of Lord CHANCELLOR. x 
ill in th ? | . = 
Ecclefiaſtical The proof in the Feclefiaſtical Court is ſufficient, as far as it 
Court ſuffici- 7 - . 1 = 2 
— goes; if there is any thing particular in it, the ulterior proof 3 
it goes; far- may be proceeded upon in this Court. 3 
ther proof if 4 
neceſſary may = 
wet ar rg For Defendants. | 
on in this | 3 : PL : | 

; Lurk. The only caſe for it is that in P. Will. and in Goring v. Naſh, 


3 Ath. 189. Lord Hardwicke expreſsly denies that to be law. 


Lord CHANCELLOR. 


If you can bring an action, you may. The covenant ſeems 
to be -but in aid of the form- of the transfer. The only caſe 
coming near it is that in Fe. but it is not ſo clear a caſe, that 

| Where deed a Court of Equity will take it out of the hands of a jury. 
is not ſuffici- Where a deed is not ſufficient in truth to paſs the eſtate out of 
| en 8 " the hands of the conveyer, but the party muſt come into Equity, 
e BYE the Court has never yet executed a voluntary agreement. 
Equity, Court To do ſo would be to make him, who does not ſufficiently 
3 convey, and his executors after his death, truſtees for the per- 
agreement. ſon, to whom he has ſo defectively conveyed ; and there is no 
caſe, where a Court of Equity has ever done that. Whenever 


Jou 
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vou come into Equity to raiſe an intereſt by way of truſt, you 1789. 
muſt have a valuable or at leaſt a meritorious conſideration. [rt Ep 
Nothing leſs will do. vi 

SARREL, 
Where neceſ- 
Tor Plaintiffs in croſs bill. ſary to come 


: to Equity to 
One of the executors, who diſputes this deed, is himſelf a NN inte- f 
| reſt by way o 


ſubſcribing witneſs. truſt, there 
mult be at 
leaſt a merito- 
Lord CHANCELLOR. rious conſide- 
ration. 


Perhaps he was called in to execute it without knowing the 
contents; that is the beſt excuſe, he can make. 


Upon application for coſts to the truſtee in the deed ; 


Lord CHANCELLOR. 
I ſhall not give him his coſts. Let thoſe, who manufaQured No coſts to 


4 ; : Tus" any party 

Ws the deed, give them to him. It is impoſſible for me to give climing un- 
| . . b.: der a contract 
_ coſts in ſuch a caſe as this. Every one, who hears this. caſe, t te 
touch it does not amount to dureſs, knows, that it is not me. ous, even 
—_— - g . though reco- 
ritorious. Even if you recovered upon this deed, I would not eq upon 
—_ }. 3 1+ 18 not even to # 

give coſts to any one claiming under a contract, ſuch as it is. ee. 
ov pon application to have ſome proviſion made as to the coſts 


of the action; 


Lord CHANCELLOR. 


If the truſtee or repreſentatives are inſolvent, they muſt give 
ſecurity for the coſts of the aCtion. 


The decree was, © That the original bill ſhould be diſmiſſed 
“ without coſts; that the croſs bill ſhould be retained 12 
* months, during which time the Plaintiffs in it ſhould be at 
liberty to bring au action upon giving ſecurity, to be ap- 
proved by a Maſter, to anſwer the coſts of it; on non- com- 


„pliance with theſe terms the bill at the end of the year to 
« ſtand diſmiſſed with coſts.“ 


The Plaintiffs in the croſs bill did nothing till the 1ſt Novem- 
ber 1790; when they applied to have the time for bringing the 
action enlarged for 6 months: which the Lord Chancellor thought 
reaſonable, and ordered. Upon that order they commenced 
the actlon without giving ſecurity for the coſts. Upon the 11th 
Mr. 


__"Y 
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1789. Mr. Mitford moved to amend the minutes of the laſt order by 
8 inſerting the terms contained in the decree ; and the Lord Chan. 
v. cellor granted the motion, declaring he meant not to diſcharge 


Sasser. the terms, when he enlarged the time. 


A. 0-8: / 


November 29th, 1789. 


Where money ETITION in conſequence of a private Act of Parliament 
, by for the ſale of an eſtate and the di ſpoſition of the money 


Parliament to ariling from it ; in which act ue, alia it was enacted, that the 
be paid to the money ariſing from the ſale ſhould be inveſted in the Bank in 


Accountant 


22 An the name and with the privity of the Accountant General. 


the act to re- 
ceive it, and 


ce Cort wit The Petition was for an order for that purpoſe. 


not make an 
order for that 


purpoſe. Lord CHANCELLOR. 


From the petition as ſtated I have nothing to do with it. It 
-appears by that, that the Act of Parliament has given me no 
authority to make any order about it. Money is frequently to 
be paid in by the authority of the Court; frequently the Court 
has a right to look into it. Here it is to be paid to the 4c- 
countant General, When an Act of Parliament does refer it to 
this Court either by petition, or in any other manner, I think 
myſelf bound, as every other magiſtrate is hound, where an A& 
of Parliament gives authority, to obey its directions; but here 
is no authority given upon the face of the petition. The mere 
petitioning gives me no authority to act; for the Accountani 
General 18 obliged to receive it by the Act of Parliament, 
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DUR AN SR OSS 


December 4th, 1789. 


NN DANCASTLE previouſly to her marriage with 


A 


nerally, that ſhe was ſeiſed of an eſtate in fee, and poſſeſſed 
of 3241. ſhort Bank annuities ; which ſhe conveyed to truſtees 


James Doran ſettled her property by indenture reciting ge- Ca. 27. 
Marriage ſet- 
tlement not 
altered in fa- 
vour of the in- 


for the following purpoſes : as to the real to Doran, and his tention ; the 


intended wife, and the ſurvivor for their tives; remainder 


recital being 
too general, 


to truſtees to preſerve contingent remainders; remainder to andnothing 
the children in tail in the uſual way with proviſions for main- words to do 
tenance and education, and powers of leaſing and fale with con- it by. 


ſent of the huſband and wife, or the ſurvivor; the money to 
be laid out with the ſame power of changing the ſecurities ; re- 
mainder, if no children, to the huſband in fee. As to the an- 
nuities, to the ſeparate uſe of the wife and her aſſigns for life; 
then to the uſe of the huſband for life ; then from and after the 
deceaſe of 7. Doran and his intended wife, and the ſurvivor, 
among the children at 21, or marriage, as tenants in common ; 
but if no children, or being any, they ſhould die before 21, or 
marriage, then if the wife ſurvived the huſband, to her abſo- 
lutely ; but if ſhe ſhould die in his life, then “ if her nephew 
« Terence Tierney ſhall be alive, the truſtees /hall immediately after 
« her deceaſe fell ſo much, as will raiſe 500). to be paid 1o Ter. Tierney, 
As executors, adminiſtrators, and aſſigns, for his own uſe ; and 
« that they fhall ſtand poſſeſſed of the reſidue in truſt for him and 
« his aſſigns during his natural life ; and after his death to fell 
ſo much as would raiſe 1000/. for the appointment of the wife, 
if any; the reſidue in truſt for 7. Deran, his executors and ad- 
miniſtrators. There were powers to charge the ſtock with con- 
{ent of the huſband and wife. The marriage took place ; they 
had no children; the huſband ſurvived the wife; the ſum of 
SO. was raiſed, and paid to Trerney ; but as he claimed alſo 
under this deed to have the annuities for his life, Doran brought 
this bill again him and the truſtees. 


Solicitor General and Mr. Mansfeld for Plaintiff. 
The queſtion is, whether upon the particular limitations in 
this deed, in the event of the Plaintiff's wife dying without 


iſſue in his life, he is intitled to receive theſe annuities during 
; VOL. I | 


his 


A 
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his life, or whether they are to go to the defendant Trerney. As 
the parol evidence is only to the general intent, it cannot be 
read. But at all events Tierney has only an eftate for life; and 
it will revert to the Plaintiff ſubject to the power reſerved to 
the wife. The queſtion depends upon the true conſtruction of 
this deed. . If that conſtruction is made, which might be the 
intention of the parties, it will be conſiſtent, otherwiſe it. is 
inconſiſtent with itſelf. The limitation to the huſband after 
the life eftate of the wife is as abſolute and unconditional an 
eſtate for life as poſſible. Theſe words © from and afier the de. 
« ceaſe of /. Doran and his intended wife and the ſurvivor,” muſt 
rule the whole: upon them every ſubſequent part muſt de- 
pend. No farther truſt. could conſiſtently with theſe words 
_ ariſe till aſter the death of the ſurvivor. It muſt mean upon 
the words in general, that the truſt to Tierney muſt take place 
conſiſtently with the preceding truſts ; that is, not during the 
life of the huſband ; or elſe the words muſt be altered by in- 
ſerting the word © Ve inſtead of © her ;” as that immediately 
after his deceaſe the truſt for.Zzerney ſhould take place. This 
would make it conſiſtent, and Tierney would. come in, as he 
ought, after the death of the hufband. - But the other conſtrue- 
tion makes her do away every thing, ſhe had before done for 
the huſband ; for Lierney is a much younger man than the 
Plaintiff, who could have no chance of ſurviving him. But 
there is another ground. The words “ ii and * his? may 
mean the Plaintiff ; and that is the conſtruction put upon it by 
Tierney and the truſtees; for the dividends of theſe annuities 
were paid to the Plaintiff for ſome time, till ſome perſon look- 
ing over the deed thought, there was a ground ſor this claim. 
In ee the words “ n“ and * his” would refer to the laſt 
antecedent, that is Tierney, but if meant to ſignify him, they 
are inaccurate; for the word “ a/Jigns” is improper. The 
power of conſenting to change the ſecurities is given to the 
huſband, and not to Lierney. We have not got the will of Mrs. 
Doran ; but it is ſuggeſted, that ſhe bequeathed the ſum of 
Iod. over which ſhe had a power of e to Tierney, 
after the death of her huſband. 


Lord CHANCELLOR. 


That would be of no uſe ; for it would only ſhew, what ſhe 
underſtood it to be; but I cannot take her interpretation. 


Mr. 
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Mr. Sekwin for Defendant. 


It is material to conſider the ſituation of theſe partics previ- 
ous to the marriage. Doran had nothing of his own. Upon the 
lettlement it appears, he contributed nothing; for it recites her 
title, and does not ſtate, that he has any thing. She having 
Jominion over the whole, the real is ſettled in the common 
form ; which, there being no children, he enjoys now. As to 
the reſt ; ſhe being {ole owner thought herſelf at liberty to diſ- 
poſe of it in this manner. Ihe parts of the ſettlement relating 
to that muſt be taken together. The clauſe, in caſe of children 
giving it to the huſband after death of the wife for his life, 
only reſpects his being obliged to maintain them. According 
to Deſendant's conſtruction nothing is to be changed, but the 
Court is to determine grammatically. 


Lord CHANCELLOR. 


No argument concerning whoſe it was, or what it was na- 
tural to do with it, is material. The ſingle queſtion is, whether 
the words neceſſarily infer, that ſhe meant to go contrary to 
what, ſhe had done before. If the recital contained any thing, 


-phraſe, as has been decided by former caſes. But there is no 


it by. In the former caſe I would have ſaid, they had forgot, 
what they had ſtated in the recital. But here the recital is too 
general; and there is nothing in it, but with reference to what 
tollows; and no caſe has gone ſo far. Then will the words 
% immediately afler her deceaſe,” neceſſarily go not only to the 
500/. but alſo to the truſt of the annuities, ſo as to make them 
accrue to Tierney for lite, contrary to what ſhe had before ſaid. 
The objection as to the word © a//izns” occurs upon both; for 
though ſhe had a life eſtate, yet it is given to her aligns. The 
deed ſets out without reference to any contingency. It gives to 
the huſband an abſolute eſtate for life; and that is given even 
againſt children, or any diſpoſition by her. I think, the inten- 
fon is in Plaintiff's favour. I have no doubt, they did not 
mean to take away this eftate for the benefit of Tierney, when 
it was not done for the benefit of the children; but T am afraid, 
have not foundation enough to go upon; it would be too 
hazardous a conſtruction. The bill muſt be diſmiſſed; but 


ſuch 


without coſts. I cannet give coſts againſt the pretenſions of 


If any thing 

to which this phraſe ſtood in contradiction, I might correct the i the 289 
y winch to 

correct, it 


inſtance, where there is not ſomething der the words to do way be done. 
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1789. ſuch a Plaintiff, as this; for I think, it was intended in his fi. 
9 E vour, if they had known how to expreſs themſelves (p). 
Wl! 64 
Ross. | | 
- Eolts refuſed, _ — 
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1789. December 4th, 1789. 
Small deviaa IN March 1787, Plaintiff a builder, having already begun 


noted the houſe in queſtion, entered into an agreement with Ds 
| _ 5 fendant ; by which Plaintiff was to complete it as a public houſe 
material; According to a plan given by Defendant's ſurveyor, Wil, 
ſar 1 eg Plaintiff was to lay out Zool. upon it. All the expence above 
corrupt. that ſum was to be defrayed by the Defendant... The houſe was 
to be completed by December, and from the time of its being 
finiſhed Defendant was to accept a leaſe for 70 years at the 
yearly rent of 35/. 10s. There was a proviſo, that the work- 
men ſhould be paid according to the meaſure and value. After 
the parties had proceeded ſome time according to the 
agreement, Vilmot got poſſeſſion of the plan by a ſtratagem, 
and refuſed to re- deliver it, and endeavoured to ſtop the work: 
men. Plaintiff however proceeded, and finiſhed the houſe, ot 
which he gave Defendant notice, deſiring him to fulfil his part; 
and, no anſwer being received, brought the bill for ſpecific 
performance, and an account of what was expended above 3004 
This bill was reſiſted upon the ground of deviations from the 
plan, which according to the evidence conſiſted in having 2 
ſtep at the door; which was ſaid not to be uſual in publie 
houſes ; there were alſo two chimnies in the club reom, which, 
though originally intended, was contrary to Wilmol's ſubſequent 
directions; and there was ſome variation as to the bar; by all 
which the expence was increaſed 50/, There was alſo evidence, 
that it would be a very great rent for a private houſe. It was 
alſo objected for the Defendant, that Plaintiff had undertaken to 

procure a licence, and failed. 


(o) Settlement may be reformed according to the intention declared in the recital; 
yoſt, Payne v. Collier. 


Will made upon miſtake of teſtatrix not altered to comply with-the-intention, where 


no words to ſhew, what the will. would have been, if that miſtake had not been made. 
Smith v. Maitland, poſt. 
Mr. 


2. 


n EO...” Ss. 'TÞ. ao - im. & 8. 
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Mr. Mansfield and Mr. Alexander for Defendants, objected 
to a witneſs for Plaintiff. 


He was employed in the building, and Defendants are to 
pay according to meaſure and value; and if they are right in 
their defence by proving a deviation; he cannot make a title 
to be paid; ſo he is intereſted ; as he ſwears to intitle himſelf to 


payment. 


Lerd CHANCELLOR. 
He is to be paid by his employer, whether Plaintiff or De- 
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—ä — 
Craven 
V. 
T1CKELL. 


Witneſsgood, 


who can reco- 


fendant ; but not by force of this agreement ; all, it amounts to ver nothing in 
is, that beyond 300. the expence ſhall be defrayed by the De. be ſuit. 


fendan!. The witneſs can recover nothing in the preſent ſuit ; 
which is a ſufficient anſwer. But beſides he can claim nothing 
under this agreement, which 1s not with him, but only between 
Plaintiff and Defendant. If the work is not done according to 
the plan, he cannot maintain an action againſt Defendant ; but 
he may againſt Plaintiff. If otherwiſe, he may againſt Defen- 
dant. 


For Defendant. 


If the plan has been departed from, Plaintiff is not intitled to 
relief in a Court of Equity. Indeed he could not recover at 
law; and if he could, your Lordſhip would leave him to it. 
Plaintiff thought himſelf bound to procure a licence ; for he 
applied to the Juſtices ; having repreſented it to Defendant as 


the conſtant practice, and aſſured him, it would be granted. 


The practice is, when a number of houſes are built together ſo 
as to form a new town, the builder makes one of them a pub- 
lic houſe for the convenience of the inhabitants; and a licence 
is granted to him upon that account. 


Lord CHANCELLOR. 


That practice of granting a licence to the houſe inſtead of 
the perſon is very improper. The agreement is very looſe. 


Small deviations from the plan would not affect it much; but 


if there is any obſtinate or corrupt deviation, that would ma- 
terially. The Defendant has got the plan, and yet does not pro- 
duce it in evidence. The Plaintiff's caſe is, that Defendant's 
ſurveyor withdrew the plan, hoping thereby to turn the bur- 


then upon Plaintiff, and fo to defeat him. The circumſtance of 


Yolo L R 3 not 


1789. 
—— 
Cravtn 
*. 


Tickkrr. 
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not producing the plan is a, ſignal detect in Defendant's caſe. 
ilmot has got poſſeſſion of it, keeps it, and then talks of va- 
riation from it. 


For Defendant. 


The particular variations were ſo expreſsly fiated in the an- 
ſwer, that it was thought, the plan would be unneceſſary. 
They might have pointed their interrogatories to that, but 
have avoided it, and examined in general terms. But if the 
anſwer and evidence 1s not a ſufficient bar to the hill, yet at 
leaſt it may operate in diminiſhing the ſum to be paid. It is 
clear, there are deviations, which are not contradicted ; they 
occalioned the additional expence of 50/. ; therefore if they are 
not a ſufficient impediment to a ſpecific pertormance, yet this 
ſum ought to be allowed; and the Maſter ovght to be directed 
to allow it ; or inquire what the additional expence amounted 
to. 


Lord CHANCELLOR. 


The leaſe was to be dated from the time the houſe was 
compleated ; therefore there muſt he an enquiry as to that. The 
Maſter will ſtate, when it was completed according to the con- 
tract. It is immaterial, that the houſe was actually begun be- 
fore. Here the agreement 1s, that the leſſee underleaſes it to 
Defendant ; agreeing to lay out 300. upon it to be employed 
under the direction of Defendant. The leſſee allows leſſor to 
go on with it: then they quarrel. If they had managed that 
quarrel right, it might have put an end to the Plazntiff*'s going 
on to build, and then they muſt have finiſhed the houſe in/tan- 
ter ; it is evident, it was a kind of houſe to be finiſhed imme- 
diately ; but they could not ſtop Plaintiff's workmen. He un- 
dertook to proceed, and therefore came under an obligation to 
execute the contract, and to finiſh; and the leaſe cannot be 
given, till the houſe is finiſhed. Therefore the Maſter muſt 
enquire firſt, whether the houſe is completed, and if fo, when 
it was completed according to the contract; and then Defendant 
malt be directed to accept « leaſe according to the terms of the 
contract. It the houſe was not finiſhed in 1787 they cannot 
bind Defendant to take a leaſe ſrom that year. Then he muft 


nquire, what money has been expended above the ſum of 


300/. ; and intereſt muſt be given upon it fince it, was laid out. 
. For 
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1789. 
For Defendant. 8 

; ; 7 it is re fimple con- v. 
This debt will not carry intereſt ; it is a mere fimple co „ 


tract debt; and even upon a common action at Guildhall inte- 
reſt would not be given. 


Lord CHANCELLOR. 


The money referred to inquiry is the money laid out by the Intereft gives 
Plaintiff in execution of the contract. Money paid to the work- = oy he 


a ſimple con- 


men, who were to be paid by the Defendant, is money ad- mou hap as 
vanced for him, and it is the conſtant practice at Guildhall (I every debt de. 
do not ſpeak from my own experience, but from converſations hb _ 
I have had with the Judges on the ſubject) either by the con- ome in 
tract, or in damages, (9) to give intereſt upon every debt de- 


tained. The intereſt depends upon the houſe being completed. 


Immediately after the decree was pronounced, it appeared, 
that a licence was obtained, upon which the parties agreed, 
that upon Defendant's paying 3ool. into Court, he ſhould be let 
into poſſeſſion immediately. 


B ENNET v BATCHELOR. 
December 7, 1789. 1789. 


7 NCIS HAMLIN after deviſing his real eſtate gave , ,, 6g. 
a legacy to a God-daughter ; and then to Jane Poerl all his Ca 28. 


Reſiduary le- 
houſchold goods, books, book-caſe, linen, wearing apparel, and guee * 


all other unbequeathed goods and chattels, that ſhould be in i life of te- 


tator, execu- 
his poſſeſſion at the time of his death, except the legacies, he tors are truſ- 


tees of reſidue 
had given, or ſhould give. He then gave her all money due for nest of 


to him, that ſhe might diſcharge the demands upon him. kia, though 


4 no legacy to 

Then he gave to other perſons certain articles of plate and fur- them, except 

. . . 101. to one tor 
niture, and ſome pecuniary legacies. Then came a clauſe 


mourning. 


charging the ſaid Jane Powel with payment of his debts, lega- Bequeſt of 


©* 2/] other un- 


cies, and funeral expences. He appointed a legatee of 10/7. for « lequeathed 


gt and 
Mourning, Jane Pawel, and two others, to whom no legacies 3 „„ 


were given, joint executors of his will. Jane Pawel died in his reſiduary, not- 
9 withflanding 

„ a ſubſequent 

4 1 Al. 1108 Ve. $89, | bequelt to the 


_. fameperſon of 
\ life. debts due ta 


x} | | | teſtator. 
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1789. life. The bill was brought by the perſonal repreſentative of 
* John Bennet, ſole next of kin to the teſtator, for an account of 
1 the reſidue againſt the turviving executors. | Deſendants inſiſt. 
ed, that the bequeſts to Jane Powe! were ſpecifie, not refiduary; 

but if reſiduary, that there was nothing to turn them into tru. 


tees. 


Solicitor General for Plainlif}. 


Teſtator bequeathed in terms deſcribing almoſt every ſpecies 
of his perſonal property. Wherever the rehdue is given to a 
perſon, who dies in life of teſtator, the executors are truſtees, 
whether they have legacies or not. This has bcen often deci 


ded. Biſhop of Cloyne v. Young, 2 Le. 91. 


Mr. Mitford for Defendants. 


Teſtator has not in the common form made any reſiduary 
diſpoſition, but the legacies to Jane Nuel are ſpecitic ; therefore 
the reſidue belongs to the executors as undiſpoſed of; and thoſe 
ſpecific legacies by her death in life of tefiator fink into the re- 
ſidue, and go with it to the executors, But if not reſiduary, 
there is no caſe, which comes up to this; for there is nothing 
in the will to turn them into truſtees for next of kin with re- 
ſpect to a lapſed diſpoſition, where no legacy has been given 
to two of the executors. The trifling ſum given for mourning 
to one, even if it had not (7) been for mourning, (in which caſe 
it has been conſidered merely as a compliment) would not ex- 
clude them ; but certainly not if given for mourning, as here. 
But as there are two executors, to whom nothing 1s given, there 
muſt be ſome other ground. Plaintiffs rely upon the words 
all other unbequeathed goods and chattels,” but thoſe words ought 
to be conſtrued by the words preceding; and muſt mean goods 
of the ſame kind before diſpoſed of, and not generally. The 
will is inaccurate in uling thoſe general words. But the ſubſc- 
quent clauſe ſhews, he did not mean to include every ſpecies 
of perſonal property; for the next clauſe gives her all money 
due to him at his deceaſe ; which therefore he thought, he had 
not given, when he gave the goods and chattels. 


Lord CHANCELLOR. 


He might not have known, that debts due to him would 
pals by thoſe words “ gods and chattels.” It was only accu- 


(r) Contra Sir J Strange 2 Pf. 166.; who ſaid 20 ſhillings would be ſuff- 
cient. | 


mulation. 
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mulation. He ſeems to have been anxious to diſpoſe of every 


For Defendants. 


If theſe bequeſts are to be conſidered as ſpecilic, the title of 
the executors is clear ; hecaule the reſidue clearly is undiſpoſed 
of; and if ſo, any ſpecific legacy falling into it will go with it 
to the executors, and not to the next of kin. iin v. Toat, 
2 Ie. 166. This caſe is a deciſion in favour of the executor, 
ſuppoſing that the wife of the teſtator, who was one of the ex- 
ecutors, but died in life of teſtator, was reſiduary legatee ac- 
cording to the report; but upon looking into the regiſter it ap- 
pears to be different. R. N. died ſeiſed and poſſeſſed of real 
and perſonal; he deviſed a copyhold eſtate to his grand-daugh- 
ter, and left other ſpecific legacies. Then to his wife, whom 
he made one of his executors, he gave all his houſehold goods, 
moneys, and ſecurities, whatſoever and whereſoever. That 
would not include leaſehold eſtates; and therefore muſt be 
taken not as reſiduary, but ſpecific. The queſtion was, whether 
Plaintiff as next of kin was intitled to the reſidue, or the 1ur- 
viving executors ; and the determination was for the executors, 
In the report it is clear, it was conſidered as ſpecific ; and that, 
being ſo, it fell into the reſidue. But if your Lordſhip thinks, 
that this hecauſe .conceived in larger terms is reſiduary; yet 
there 18 no caſe, to make them truſtees in ſuch a' caſe as this. 
The caſes are certainly contradictory. In Hunt v. Berkeley, 1 
£4. Ca. Ab. 243. more copiouſly reported, Moſeley, 47. the de- 
termination was for the executors. Owen v. Cwwen, 1 Ath. 494, 
ot which I have alſo a manuſcript note. The ground, upon 
which Lord Hardwicke determined there, was, that, the reſidue 
was given to three perſons in common as reſiduary legatees; 
and though they were alſo executors, yet Lord :Yardwicke 
thought, the gift of the reſidue to them as reſiduary legatees 
ſhewed, the intent was not for them to take beneficially as ex- 
ecutors ; and in Biſhop of Cioyne v. Young, he went upon the 
lame idea. There after ſeveral legacies, and among the reſt 
one to one of the executors, comes this clauſe ; © Item, after all 
* my jufl debis and legacies paid, I give und begueath the remainder 
** of my elate real and perſonal, aud whatſoever ſhall be due to me 
* for hilf-pay, Ec.“ and there broke off. The determination 
was for the next of kin, upon the ground that teſtator certainly 
intended a diſpoſition ; if in favour of the executors, it was his 

VoL. I. - intention 


DBarcut ros. 
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intention, they ſhould take by virtue of that diſpoſition, and if 
ſo, it was clear, he did not intend them to take as executors ; 
and therefore teſtator not having proceeded farther, ſo that it 
was doubtful, to whom he meant to diſpoſe, but.ciear, that no- 
thing was intended for the executors as ſuch, Lord Hardwick: 
thought, they could not take it as executors, and muſt be truſ- 
tees for the next of kin. He took notice there of Painter . 
Saliſbury, II May, 1734, at the Rolls; where the reſidue 
was deviſed to the wife and ſon equally ; and the wife was 
made executrix. The ſon dying in teſtator's life, that lapſed 
moiety went to the next of kin, and not to the executrix ; and 
Lord Hardwicke ſaid, the ground of that deciſion was, that 
teſtator had declared his intention to make a different diſpoht- 
tion of the ſurplus of his perſonal eftate ; and that it ſhould 
not go to his executrix by force of being executrix. But he 
did not think, there was ſufficient ground to ſay, the executrix 
ſhould be excluded by having a moiety. In Dawſon v. Dalton, 
February 11th, 1752, Lord Hardeoiche reaſons the ſame way. 
He there ſays, the queſtion of right is ſettled, that where a 
teſtator has given to his executors as reiiduary legatees, it 
is the ſtrongeſt ground to ſhew, it is not meant, they ſhould 
take as executors. Man v. Man, (s) 2 Strange, 905 ; in that 
caſe the wife, being a diſtinct legatee and executrix, was not 
excluded from taking two lapſed ſhares of the reſidue. Page 


(s) Kennedy v. Stainſoy, Eaſ. 1755. 
Deviſe of legacy to executor, and alſo to next of kin; queſtion as to ſurplus. 


For Plainti Executor.—-Court has often let in proof to rebut the equity of next 


of kin; and yielded to every thing denoting an intent, that executor ſhould have 


the ſurplus; and the diſpoſing of all ſo minutely is tantamount to ſuch intent; as in 
Man v. Man, 1734; where a ſurplus, ariſing by a lapſed legacy, was decreed 
to the executor; and in general, where it appears, teſtator believed, he diſpoſed of 


all, it is to be preſumed, he meant, that what ſhoald accidentally ariſe, ſhould re- 
main to the executor. | | 


Lo RD CHanCcEeLLoR. 

The reaſonable rule, which I much approve, and will not diſturb, is now eſta- 
bliſhed: that a legacy precludes the executor from the ſurplus; and juſtly fo, to 
prevent fraud by the maker naming himſelf executor; which teſtator, not aware of 
the conſequences, may permit. Was the maker to appoint a legacy to himſelf, teſ- 
tator would be immediately alarmed, and not impoſed upon. Now the ſurplus goes 
by ſucceſſion, as it were, under the ſtatute to the next of kin. As to Man v. Man 
the Court might have conſidered, teſtator by a particular diſpoſition did not intend, 
the ſurplus ſhould go to the next of kin: but does not that, ſeeing he has taken 


notice of the executor, equally exclude him? I rather believe, the decree was upon 
circumſtances now not appcaring. | 


v. Page, 
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5 Page. 792 P. Will. 489, and Maſeley, 42, 2 Strange, 820, 1789. 
will be relied on for Plaintiff; where the whole reſtdue was 5 
geriſed to the wife for life, and after her death to fix by name v. 
equally to be divided, as tenants in common; and one of the e 
tenants in common dying in liſe of teſtator, the next of kin ſuc- 

ceeded in a claim of that lapſed ſhare againſt the executor ; but 

upon the ground ſtated by Lord Hardwicke in Biſhop of Clayne 

© Young, that in that will and in Painter v. Saliſbury it was 

to be implied, that they were intended to take no benefit as 
executor. In Ce n v. Owen the ſame rule prevailed, but upon 

the ſame ground and reaſoning. Therefore Defendants are not 
intended to be truſtees. There are caſes of a diſpoſition of per- 

{onal to be laid out in land for a charity; in which caſe execu- 

tors are always excluded: but that is different; for there teſta- 

tor had given it, though illegally; and if the charity upon that 

account could not take; neither did the teſtator intend a bene- 

fit to the executors. 


Lord CHANCELLOR. 


I have no doubt about it. If the queſtion was recent, whe- 
ther executors ſhould be turned into truftees by implication, or 
by what fort of implication, I ſhould acknowledge the diifi- 
culty of the original argument. But'after ſo many caſes upon 
the ſubject, and the law has been ſo well ſettled, I am under 
a difiiculty to take any line of argument, unleſs that which 
zypears to have been ſuggeſted by Sir Joſeph Jeky! in that 
mort note in Strange. He there ſeemed to go upon a dif— 
lerence between a lapſe, and what is not diſpoſed of. In caſe No difference 


ok conſtruing intention it may have place; but not otherwiſe ; 1 . 


lor a lapſed legacy is a caſe, to which the will does not apply. is not diſpoſed 
. of, except for 
At law executors take abſolutely any beneficial as well as any conftruing in- 


nominal intereſt, where there is nothing ſerving as an intima- etien. 
At law exe- 


tion or an idea, that teſtator was not making a beneficial of. cutors take 


* , f beneficial . 
hce, but merely a truſt. But when he has taken from them in intereſt. untets 


the lame inſtant all, that could reſult beneficially to them; it contrary is. 


tent. 


is Jihcult to ſay, he meant, they ſhould take any thing more 
than a truſt. The difference, where it is given to a charity, 


(!) In F. Vill. the wiſe's life intereſt in the reſidue is not mentioned; and the ſix 
reſiduary legatees are ſtated to have been alſo executors. But Lord Hardwicke citing 
this caſe, 2 Veſ. 9g. takes notice of the wife's life intereſt, and ſeems to have con- 


lidered the wiſe as executrix. Mr. Mitford's ſtatement agrees with Lord Hard- 
Wiel . 


appears 
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1789. appears impoſſible to Rate ; the counſel left that without mak- 
\—A— ing a point, upon which any body could reſt a fingle moment; 
Bex*#*7 jt concludes the executors, but will not ſerve any other pur. 

BarcutLoR noſe, But if he has given, what the executors could take, to 
a ſtranger, he meant to make them truſtees. Notbing could 
be ſo clear as his intention, and there 1s nothing in the other 

Colts given. point. The prayer of the bill muſt be admitted u fi with 


colts (). 


HABERGHAM z. NMIINCENT. 


1789. December Sth, 1789. 

DECREE had been made, paſſed, and entered without 
Adminiſtrator ] . þ C } C : 2 {; ] {; 1 
a brought having before the Court a perſonal repreſentative, who 
ee en erp became ſo by adminiſtration after the bill filed. A ſpecial mo- 
tion after a tion was made to inſert in the bill, that he was adminiſtrator, 
mans jou in order to bring him before the Maſter, upon the ground of 
if any thing ſaving expence to the parties; that they could not go to ac- 


in it, aſſect Qing : f l : 

him by way Count without doing ſo; and that it was a mere ſlip in the bill. 
f ord 8 F 

pubs "he. There WAS NO copotition ; but it did not appear, that the parties 


wiſe, if 3 conſented, though they were competent, and had notice of the 
to w itne 8 
what is done. motion. 


Mr. Selwin, for the motion, acknowledged, there was no caſe 
ſor it. He ſaid, it was likely, the parties would conſent ; that 
on account of the decree it was a ſpecial motion inſtead of the 
common one to amend the hill; and that Lord Talbot once 

allowed ſuch an amendment, but it was before the decree. 


Lord CHANCELLOR. 


It is quite a new thing. The alteration propoſed is very im- 
material; but the delicacy and difficulty is in the example, I 
{hould ſet by altering a record of this Court, after it has been 
made up, and I have nothing more to do with it. You muſt 
get the conſent of the parties; let it ſtand over for that; and 


(%) Nourſe u. Finch, poſt; 1 F. Will. 549, 550, note; 4th Ed. 2 P. Vill. 158, 
338. 1 Vern. 473. 2 Vern. go, 648. Prec. Ch. 12. 2 Ath. 18, 46, 68. 2 7. 
27, 495. 1 Bro, Ch. Ca. 154, 201, 328. 2 Bro. Ch, Ca. 31. 


I with 
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{ wiſh, you would put it into ſome other ſhape ; for even if 1789. 


they do conſent, I do not know, that I can do it. Let it ſtand Haerienan 
+0 the next ſea], and ſee, it there is any precedent for it. r 

Upon the 12% of December it came on again upon the ſame 
grounds. 

Lord CHANCELLOX. 

If there is any thing in the decree affecting him by way of 
order to pay, it is beyond the courſe of the Court to have him 
brought before the Maſter in this manner; but if it is merely. 
that he may be a witneſs, to what 1s done, it is a proper mo- 
tion. Look into the decree, and ſee how it affects him (2). 

FOX v. MACK RE T H. 
December 8th, 1789. 1789. 


. N account was decreed againſt Defendant in 1788 (ww) up- Before report 
on a bill filed ſome years before. Court refuſed 


to order ba- 
lance of char- 


Motion upon part of Plaintiff for an order on Defendant to Sfiag Deen. 


pay into Court a ſum of above 13,0007. being the balance of dat upon 
account, and 


tne charges allowed againſt the Defendant by the Maſter in the whole al- 


taking the account, and of the whole, without any deduction, diſcharge oy 


of what Defendant alledged in his diſcharge, as appears by the be paid into 


ourt upon 
Maſter's certificate, and Defendant's examination upon interro- 3 by 
gatories before him. | wy —.— 
an crenge 
ant's exami- 


nation before 


The certificate was produced {igned by the Maſter, and pur- him: but alſs 
porting to have been given at the requeſt of Plaintiff's ſolicitor, *fv{cd a mo- 


T tion to take 
here was no report. the certificate 


off the file. 


Solicitor General Rated great delay in the Maſter's office ; and 
cited Lech v. Stevens, Tth April, 1769. 


(v) 3 P. Vill. 371. 
(w) 2 Bro. Ch, Ca. 400. 


VoL. I. T Lord 
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— Lord CHANCELLOR, 
F | 
4 I never heard of ſuch a thing as a certificate by a Maler, 


MAcKkRETH. ; , $ 
No certificare though the Accountant General gives one. I mult have the re. 


by Maſter port in order to take notice of any thing in the Maſter's office, 
t- : Tbs 
meet It ſuch a caſe of inſuperable delay in the Maſter's office was 
33 brought before me, I would endeavour to find a remedy for ſo 
order to take deadly a miſchief; and I ſhould wiſh it to come on in a more 
14 f " ps + ; ; 
thing bs Mag. formal way, as by petition. Here the certificate. is ſigned by 
ter's ollice. a very honourable man, who, I am ſure, intended to do juſ- 


tice. 


It Rood over to give time to the Counſel to examine the 
caſe cited, and to conſider whether to bring it on by motion 
or petition, Upon the 16% December it came on again in the 
ſame manner. 


Solicitor General, Mr. Mansfield and Mr. Ainge for the mo. 


Jian. 


In Lech v Slevens an order was made by Lord Camden upon 
an examination. In that caſe the executor admitted upon in. 
terrogatorics before the Matter, that he had received ſo much 
of the per ſonal eſtate of the teſtator, and had purchaſed ſtock 
with it; and upon this examination an order was made for 
payment of money into Court. An examination before a 
Maſter is a record of this Court as much as an anſwer. It 
gets upon the record in the ſame manner. Office copies are 
given of it as of an anſwer, and the Court treats it as a record. 
There can be no injury to Delendant by granting this applica- 
tion; as credit is given to him for every thing, he has alledged 
in his diſcharge; and from his examination it appears, he 
cannot recolle& another item. | 


Mr. Scluuin and Mr. Hardinge. 


As the certificate, a thing never heard of before, ſeems now 
to be given up, there is a croſs motion to have it taken off the 
file. The caſe cited is quite different. There the bill was by 
an executor for his own indemnity to have the acCount taken 
in this Court; therefore there is ſtrong preſumption, that every 
thing done was with his conſent ; and wolenti non injuria. He 
admitted, he had received ſo much of teſtator's eſtate, and had 
purchaſed ſtock with it. It was not his own. It is taken for 

granted, 
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granted, Defendant will not make any objection to this charge 
upon him; but he may object to the report; and the Maſter 
may be ſatisfied with his objections without putting him to 
except. Defendant may bring in ulterior charges ; and it cannot 
appear, till the report made and confirmed, that there is a ba- 
lance in his hands. There never was an inſtance of payment 
of money into Court in this ft2ge of a cauſe. The equity of 
Plaintiff, if it can apply, muſt apply to every cafe, where upon 
a diſcharge, credited (for argument's ſake) in flo, there is yet 
due to the ade of the charge a larger ſum ; even without in- 
ſolvency or peril ſtated. This thing in large accounts muſt 
have happened conſtantly, without any ſuggeſtion of fraud ; 
and yet no inflance is produced except that ſingle caſe ; and in 
that there is a direct admiſſion, Here at moſt it is but impli- 
ed; but the fact may depend upon a thouſand circumſtances, 
which cannot appear till the report. But ſuppoſing the equity 
proper after ſuch an implied admiſſion, yet this application is 
again all practice; and though an alteration in the practice 
would in many caſes be for the benefit of the ſuitor, 1t ought 
firſt to be publiſhed. The Court will not lay down a new ge- 


no delay; but Defendant intends to petition the Houſe of Lords 
for an appeal the firſt day of next ſeſſion, which is not long to 
wait; and if the certificate continues on the file, it may preju— 
dice him in the opinion of the Court. 


Reply. 
There is no difference between the admiſſion in the caſe cited 
and the preſent ; for both were after examination upon inter- 
rozatories in the MaPer's office. The examination is a record 
of the Court, and the caſe cited ſhews, the Court will act 


ol Defendant ; giving him the full benefit of all, he has claim- 
ed, and that long after the decree ; and he does not ſtate, that 
it eis poſſible for him to recolle& a fingle item, beyond what is 
allowed in his diſcharge. The appeal might have been lodged 
long ago, if there is not ſome purpoſe of delay; and if there is, 
this examination being before the Court, by which it appears, 
Defendant owes this ſum to the beſt of his recollection, ſo long 
alter the bill filed, without a reaſonable probability that he is 
able to recollect any thing more on the ſubject, the Court can- 
not heſitate to grant the application. As to taking the certifi- 

| cate 
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neral rule to bear upon this particular caſe. There has been, 


upon it. The Court is only defired to act upon the admiſſion 


71 
1789. 


— — 
Fox 


V. 


MackgxkrR. 
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1789. cate off the file, if they have not informed the - Maſter of their 
intention, ſuch an application was never yet made in a Court of 
v. Juſtice. 
MackakErz. 


Lord CHANCELLOR. 


The queſtion is, whether according to the practice, which 
has hitherto obtained in this Court, or what ought now to be 
laid down as the practice, it is competent to the Naintiſ hav. 
ing obtained a decree for an account againſt Defendant, if in 
this ſtage of the account ſo much appears to be due, to apply, 
to have it paid into Court; and to call upon Defendant to lay, 
he does not believe, ſo much will appear to be due in the end. 
It depends a good deal upon the Court's decreeing, that two 
years are not a ſufficient time for the report to come in : and, 
that there is no hope of procuring one in a reaſonable time, to 

Motion for ſe- enable the Court to give final judgment. I have known mo- 
dad procecg.. tions made for a ſeparate report, and for proceedings de die in 
_ die in diem but a motion of this fort never yet has been made; and, 
N as it ſtrikes me, never ought to be made; for you ought to get 
your report from the Maſter. But I will not order the certi- 


ficate to be taken off the file, I doubt the propriety of that. 


FOR DU v. PEERTN G 


1789. December 140% 1789. 
Upon bill by HE bill was brought to compel Defendants to diſcover 
* </cxad and deliver up title deeds, or to have them depoſited in 


ing and deli- ſome proper place; and alſo, (as was at firſt lated at the bar) 


vering up, or Ap a 3 A 

depoſiting ti- for an injunction from committing waſte : but in the courſe of 
tl d d , 2 . 

a 2 the argument it came out, and was admitted by the Counſel 


fons in poſſeſ for Plaintiff, that the bill contained no prayer of injunction; 
ſion of them : 


as executors, Which though inſerted in the draught of the bill, and in the 
and in pollet- hriefs, was omitted in the ingroſſment. Upon that every thing 


ion of the 


premiſes by relative to the waſte and injunction was laid out of the caſe 
NS a cenant The bill ſtated, that Criſpin Pinchin ſeiſed in fee in 1708, pre- 
1 viouſly to his marriage, made a ſettlement upon himſelf for 
tiff need not life, then upon his intended wife for life, then for 120 years 


ſtate ever . - ; | 
link of his pe- Upon truſts, which never took effect, then to his firſt aud every 


digree. | other 
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other ſon in tail, then to the daughters in the ſame manner, 
remainder to his own right heirs. The only iſſue of this mar- 
riage was one daughter, Eligabeii Pinchin. In 1709 he de- 
viſed “ the land of Weſlry in Devonſhire io my couſin William 
« Pinchin if my daughter die willicut heirs.” Upon his death a 
ſew days after the date of the will the daughter entered, and 
continued in poſſeſſion, till ſhe died leaving Will. Pinchin her 
heir at law, who entered and continued in poſſeſſion till 1768, 
when he died, leaving only one daughter Mary, married to 
Defendant Cole, who having had a child by her, though there 
was no iſſue at her death, became tenant by the curteſy. He 
continued in poſſeſſion till 1767 ; when being threatened with 
law-ſuits by the Defendants Finny and Kell, who had got 
poſſeſſion of the title deeds as executors of Elizabeth Finny, 
mother of the Defendant, and ſet up a pretended title either 
from E/;zabeth Pinchin the mother, or Elizabeth the daughter, 
he entered into ſome agreement with them, by which they were 
admitted into poſſeſſion. Elizabeth Pinchin the mother had no 
title to convey being only tenant for life ; and the will of the 
daughter ought to be proved; becauſe ſhe was not of ſound 
mind, when ſhe made it. Defendant Prering claims under Finny 
and Kellon as a purchaſer ; but he is ſo at an undervalue with 
notice of all theſe tranſactions, and was the attorney concerned, 
Plaintiffs claim either as heirs of the deviſee; or of the tel- 
tator, ſuppoſing the deviſe not good; being coheirs at law of 
Mary daughter and heir at law of the deviſee ; Ford being 
grand ſon and heir of Jcamma, one of the ſiſters of teſtator, and 
Elizabeth Hughes being grand daughter and heireſs of Alice his 
bother ſiſter. In Devonſhire according to the provincial dialect 
the term © cov/in” is uſed to denote a nephew; and The term 
« land” to ſignify the whole intereſt, which is there ſcarcely 
ever known among people of low degree by any other expreſ- 
lion. Plaintiffs are adviſed, that teſtator intended to deviſe his 
whole intereſt in thoſe lands to William Pinchin, who was in 
fact his nephew and not his couſin. Plaintiffs cannot claim at 
law during the life of the tenant by the curteſy. To the bill 
ſtating theſe circumſtances Prering demurred generally; the reſt 
diſclaimed. 


Mr. Sineon for the Demurres. 


There can be no objection, that the demurrer covers too 
much ; for all the diſcovery and relief prayed depend on the 
YOL.-1 U title. 
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1789. 
— — 
Fox p 


v. 
PrtrixG. 
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title. The firſt objection is, that if Plaintiffs have title, it is 
not ſtated ſo, that the Court can ſee it; and as the Court can- 
not proceed, unleſs the fact appears upon the record, Deen. 
dant can demur in that caſe. A demurrer is more eſſentially 
neceflary in this caſe, than any other ; for as part of the bill is 
for diſcovery, unleſs Defendant can demur, he muſt make that 
diſcovery. In a real action no damage can happen to Defen- 
dant ; for when they come to trial, they may ſupply the ſtate- 
ment by proof, without which they cannot proceed ; but here 
it muſt be taken to be true, for it cannot be pleaded to. In 
Prior v. Gunn, 161h December, 1788, and Wallace v. Newman, 2 
Bro. Ch. Ca. 143, Plaintiff came for diſcovery and relief; De- 
fendant pleaded negatively, that Plaintiff was not heir at law; 
and your Lordſhip overuled the plea upon full conſideration of 
thoſe caſes. Neither can this be reſiſted by anſwer. There- 
fore demurrer is the only mode of preventing the neceſſity of 
making this diſcovery. One ground of the demurrer is, that 
the links of the chain of their pedigree are not ſtated ; for they 
call themſelves heirs; but the Court cannot upon the record 


| ſee, that they are ſo. Their title is ſo ambiguouſly ated, that 


it is very hard to anſwer it: in one part they claim under the 
will ; in another, as heirs at law. I. muſt take it to be this, 
c we claim from the deviſee under the will ; but if not ſucceſsful in 
« that, then from the teſtator as heirs,” ſo in the alternative, either 
under the deviſe or by deſcent. To draw the concluſion, that 
they are grand-children and heirs, will not do; for it is a con- 
clufion of law, which ought to appear. They ought to ſhew, 
how they are ſo. So where they ſtate themſelves to be heirs to 
the deviſee, they ought to ſhew how; and to ſtate negatively, 
that there was no brother, and that theſe were the only two 
liſters; for there might be more; and if ſo, they would all have 
taken as coparceners, and then it would not be true, that 
the Plaintiffs are coheirs of the deviſee. But ſuppoling the title 
{ſufficiently ſtated, it will then depend on the will. The aver- 
ments are ſtated to prove, that by the words of the will William 
Pinchin took the inheritance, inſiſting that under theſe particu- 
lar circumſtances, though in general the word © Jand” would 
not carry the tee, yet this is to be ſo taken. But there is no 
caſe, where this has ever bcen done upon an averment of colla- 
teral circumitances, and ſuggeſtion of an expreſſion. Cheney's 
Cafe, 5 Coke, 68, is the leading caſe, upon which all the reſt are 


founded. There it was reſolved, that in a deviſe of land an 


averment 
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averment out of the will ſhall not be received, on account of 1789. 
the inconvenience that would follow ; for no one would know he Stag 
by the written words what conſtruction to make, if it might Ae 
he controuled by collateral averments out of the will. No ſuch © 
averments can be allowed here ; for here is neither latent nor 

patent ambiguity according to Lord Bacor's diſtinction; for the 

word © /and” has a definite meaning: and they cannot ſupply 


words of inheritance by averment of a local uſage. 


Mr. Mitford and Mr. Richards for Plaintiffs. 


It is not uſual to ſtate a title more fully. Even in real ac- 
tions it is not neceſſary to ſtate all the links of the chain; but 
the ſeveral deſcents are ſufficient, and are ſufficiently ſet forth 
here. The queſtion came before your Lordſhip in Mann v. Ho- 
lingsworth ; where the Solzcitor General and I demurred, becauſe 
the title was not ſufficiently ſet forth; but your Lordſhip 

thought, it was ſufficient, though much more looſe than this. 
The averments are proper and neceſſary. Without them upon 
the face of the will only an eſtate for life would paſs by the 
word © land, therefore to ſubſtantiate the claim it is impoſ- 
{ible not to introduce them. Beſides, being admitted to be 
true, as they neceſſarily are by the demurrer, which admits 
every fact in the bill, they are ſufficient to induce the Court 
to think the deviſe ſufficient to caſt the eftate. We are intitled 
to give evidence. Suppoſe a foreign language contained in the 
will, evidence would be admitted to ſhew the meaning of the 
words. Here he makes uſe of a word perfectly in uſe in that 

country in a particular ſenſe. But by demurring they admit 
the ſuggeſtion, and the Court will not againſt their own confeſ- 
fon take it to be otherwiſe. The Court acts upon a confeſſion 
in an anſwer. The admiſſions ſuperſede the neceſſity of proof; 
for ſuppoſe, they had been made by anſwer, if Plaintiff had 
then proceeded to proof, his depoſitions would have been conſi- 
dered impertinent. It is not, like Cheney's Caſe, explaining the 
intention by an averment ; but it is explaining the teſtator's 
language by that of the country. 


Keply. 

They have only tated generally the entry into poſſeſſion of El- 
zabeth the daughter, not that ſhe died ſeiſed, which is abſolutely 
necellary ; for ſhe might have diſpoſed of it; they do not ſay, 
ihe did not. It is ſaid, defendant is prejudiced by the legal in- 

ference 
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1759. ference of the demurrer ; and that it neceſſarily admits every 
TO concluſion of law as well as the facts: but it has never been 
NN contended, ſince the caſe in Lord Raymond, 18, that any thing 
EE RING. . . * » 

but the mere facts is admitted by the demurrer. Suppoling 
the ſuggeſtion, made by the averment, true; it cannot be taken 
into conſideration. The rule of law, eſtabliſhed by Cheney, 
Caſe, and others, prevents the application of that fact. But 
the averment is only, that they are adwi/ed, the word has that 
meaning among perſons of /ow degree, and ſuppoſing Defen. 
dant bound. it is only to the admiſſion of the facts as Rated ; 

nor do they know the degree of theſe perſons. 


Lord CHANCELLOR. 


How far has the Court gone upon the ſimple ground of te. 
nants for life to compel them to deliver up deeds, and upon 
what allegations ? Suppoſe Cole to be in poſſeſſion. 


For Plaintiff. 
Even againſt him Plaintiff would have a right to the pro- 
duction. The Court has frequently ordered 1t. 


Lord CHANCELLOR. 


Prim faci In what caſe ? Suppoſe it had heen a deviſe to the daughter 
2 ares rd for life, remainder to another ; could I take the deeds out of 
r 1 

the cellady of her poſſeſſion ? There is a caſe of a jointreſs, where it may be 

e. ba, de done, upon her jointure being confirmed (x). Prima facie the 


taken from a deeds are property in the cuſtody of tenant for life. 
jointreſs upon 
her jointure 


xe hog For Plainlif}. 

I conceived it ſo common to take deeds out of the poſſeſſion 
of tenant for life, that I did not think, a caſe would be required. 
In Tyler v. Skinner a lady tenant for life under a ſettlement 
parted with the title deeds. to thoſe, who claimed as heirs at 
law ; others, claiming alſo as heirs, filed a bill to have them 
produced and depoſited. Though this caſe is not decided, an 
iſſue having been directed, and a new trial granted; yet it is 
decided to this extent, that the Court will entertain a bill for 
this purpoſe. Where the deeds are in the hands of tenant for 


(x) 2 Fe. 450. Without ſuch offer the ſettlement may be pleaded in bar; 1 4. 
52. She is not obliged to diſcover upon the offer to confirm; but may wait till the 
act done; Leech v. Trollop, 2 Veſ. 662. : 

| life 
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life under a ſettlement, the Court will not take them from him 
without cauſe. 


For Defendant. 

In Hicks v. Hicks, Tth June, 1788, at the Rolls the late Maſſer 
of the Rolls refuſed it. That caſe is not directly in point. The 
bill was by tenant for life againſt the remainder-man to have 
deeds delivered up, which were in the Maſter's office. Mr. 
Maaddcks for Plaintiff produced an order by Lord No#tingham, 
by which it was done ; but as in that caſe the deeds were in 
the Maſter's office, where they were ſafe, upon that account 
Lord Kenyon, then Ma/ter of the Rolls, would not order them 
to be delivered up. It ſtood over in order to look into the 
caſes, and I do not know the event. But here it appears, they 
have no title; for there is a life eſtate outſtanding. I have 
two manuſcript caſes ; Iuy v. I, and Lord Leomin/ter v. Lord 
Pomfret, 24th November 1752; where a ſon next remainder- 
man after a father's eſtate for life, liable to waſte, filed a bill to 
have the title deeds produced, and ſuggeſted waſte, which was 
denied: the bill was diſmiſſed ( y ). 


Lord CHANCELLOR. 


Tyler v. Skinner is no authority, not being yet decided, 
Though the Counſel thinks it ſo much of courſe to compel te- 
nant for life to deliver up the title deeds, I ſhall look into the 
cafes upon that (2). But the ſimple queſtion here is, whether 
they having got poſſeſſion of the title deeds as perſonal repre- 
ſentatives of Elizabeth Finny, and having no claim themſelves, 
are not obliged to produce them. If ſo, this Court would not 
confine Plaintiffs to ſtate their title modo et forma, at leaſt not 
without giving them the aſſiſtance of this production. I think, 
the demurrer muſt be overruled. I agree with the Counſel for 


(] Since reported, Amb. 154. 


(z) Nor done, where Plaintiff's intereſt is too remote, but it is the common prac- 
tice in caſe of a remainder- man expectant upon a mere tenancy for life; 1 Att. 431. 
In Southby v. Stonehouſe, 2 Vef. 612, Lord Hardwicke ſays, it is the ordinary relief of 
remainder-man or reverſioner to have the title deeds taken care of againſt the tenant 
for life; and the bill was difmifſed, becauſe Plaintiff having no title to the reverſion, 
could have none to the deeds; bid 617. Defendant not obliged to diſcover title 
deeds, Buden v. Dore, 2 Veſ. 445. 


VOL. I. X efendant, 


7 


1789. 
— — 
Foxp 
D. 
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— 
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1789. Defendant, that the demurrer admits all thoſe facts only, that 
— — are well pleaded; and the facts alone without the concluſion 


Forn 


» of law. I know, the expreſſion of *“ Jana” to ſignify the whole 


Prraind., intereſt is very frequent. But I think, the demurrer muſt be 
Demurrer ad- 


mits only overruled upon the other ground. What I go upon, is this: te. 


. nant for life has not the title deeds; but he is charged with: 


the facts having delivered up poſſeſſion under a notion of being afraid 


alone, with» 


out the con- Of a law-ſuit by thoſe, who had no right; but as perſonal re. 
cluſion of preſentatives of this woman had got poſſeſſion of the deeds: 


law. 


Where tenant and where tenant for life is ſatisfied, and does not care about 
for life is ſa- ; 6 3X i . : 
tisfied, and the title, but remainder-man is not ſatisfied, the queſtion is, 


3 © whether the title deeds ſhall be left, where they are, to the pre. 


tle, but re- judice of the remainder-man. I think, the Court muſt take 
iu net Count ſome care for the ſecutity of the title deeds. Let the demurrer 


is not, Court 


will take care : 
of the doads. be overruled. 


and not leave 


rem ne , Lord Chancellor ſaid, he would look at the manuſcript caſes 


ning _ cited for Defendant; and, if he ſhould change his opinion, would 
ave no right, 


toprejudice of mention it again; but it never was mentioned again. 
remainder- 


Man. 
EF (C 
1789. December 151th, 1789. 
3 RS. LEE, the Plaintiff, was intitled under the will of 
Ga 3% : Sir Thomas Alden to the remainder in fee of an eftate, 


le, pig. of which the defendant Sir Rowland Alſion was tenant for life 


able for waſte, puniſhable for waſte, under a- ſettlement made by Sir Thomas 
Met in 1750, by which the laſt remainder was reſerved to himſelf 


cloling at to in fee. Plaintiff brought the bill for an account of timber cut 
mortgage for 


the expenceof down by the Deſcndant, and for an injun&tion. Defendant by 


th 1 l f » . . m " , 
felled timber. anſwer admitted having cut the timber, as charged in the bill; 


and applied but ſet up a defence as to part to the value of 1927. ; as having 
the produce 


inſtead : de- been employed in repairing, by rebuilding, and otherwiſe : 
.creed tac the remainder he had ſold for 665. 9s. od.; for which he claim- 


count to 


owner of next ed not to be accountable, as the lands, from which the timber 


eltate of inhe- N 1 . 
Wg had been cut, were lands allotted under an incloling act in 


1776, which gave the former owner of any lands, ſo allotted, 
liherty within fix months to fell any trees, growing on them, 
for his own uſe and benefit. It alſo gave any tenant ſor life of 


the 
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the lands incloſed a right to charge by way of mortgage upon 
them a ſum, according to the expence, not exceeding forty ſhil- 
lings an acre, to be paid to the Commiſſioners for the purpoſe 
of effecting the incloſure ; the intereſt of which ſum was di- 
rected to be kept down by tenant for life during his life. De- 
-{endant by anſwer inſiſted, that under this clauſe he had a 
right to charge to the amount of 2500/. ; and therefore claim- 
ed not to be accountable for this ſum of 668. 7s. od. Which he 
had applied according to the act. An account was decreed (a) 
and the Maſter's report confirmed the anſwer as to the ſum 
employed in repairs, the ſum for which the reſt ſold, and his 
right to charge 2800. by way of mortgage. The cauſe came on 
for ſarther directions as to this ſum of 6657. 7s. intereſt, and 


coſts. 


Mr. Mansfield and Mr. Lloyd for Plaintiff. 


If he had charged by mortgage, he muſt have kept down the 
intereſt during his life. Plaintiff as the firſt perſon having an 
eſtate of inheritance is intitled to this ſum, which is the pro- 
duce of the timber, exclulively of what was applied in repairs ; 
and to intereſt from the ſeveral times of felling it, and coſts. 
When the account was decreed, your Lordſhip thought Plain- 
tiff intitled, and that Defendant had no right; becauſe the act 
of Parliament only gave him a right to borrow upon mortgage, 
of which he muſt have kept down the intereſt. 'I here is no- 
thing authorizing tenant for life to cut down timber. If Plain- 
tiff is intitled to this ſum, ſhe might have made intereſt of it. 
The right to the timber, when cut down is in thoſe, who are 
intitled to the firſt eſtate of inheritance, at the time it is ſe- 
vered. Whitfield v. Bewit, 2 P. Will. 240; 3 P. Will. 267 ; 
Garth v. Colton, 1 Veſ. 524, 546; Udal v. Uadal, Aleyn 81; 
Ord v. Duke of Bolton before your Lord/hip, 24th February 1784. 
JV litfield' v. Bewwit has always been followed fince ; by Lord 
Hardwicke in Garth v. Cotton ; in which he proceeded upon 
fraud between tenant for life and the next owner of the inheri- 
tance ; and by your Lordſhip in Ord v. Duke of Ballon; in which 
the Duke being tenant for life had. alſo the firſt eſtate of inhe- 
ritance in himſelf: he cut the timber; and, if the ordinary 
"ule had taken place, would have made advantage of his -own 


(a) 1 Bro, Ch, Ca. 194. | 
wrong. 
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wrong. Your Lordſhip upon that ground held, that Mr. Org; 
ſon ſhould take (6). 


Lord CHANCELLOR. 
I believe, it did turn upon that. 


For Plaintiff. | 
One parcel to the amount of 116% is ſtated to have been cut 
from the orchard ; he could have no right to cut from the or. 
chard for the purpoſe of incloſing. Defendant has had the ad. 
vantage of this ſum from the years 1765, 1766, and 1767 re. 
ſpectively; therefore there ſhould be intereſt, and coſts, as the 
Court has decided, that there was no colour for the defence. 


Solicitor General, Mr. Selwoin, and Mr. Richards, for De- 
fendant. 


The Court never diſcovered more reluctance to decree for 
Plaintiff than in the preſent caſe. The anſwer admitted, that 
Defendant had cut the timber according to the charges in the 
bill. When it came on as a caſe of a Plaintiff having a clear 
legal remainder, your Lordſhip with great reluctance decreed 
an account upon this principle, that the admiſhon of having 
wrongfully cut down timber gave a right to an account; and 
Plaintift was not bound to believe, that no more had been cut, 
than was confeſſed. But no more is found by the Maſter, than 
was contained in the anſwer. This caſe, in which Plaintiff, 


not content with the anſwer, creates ſuch an expence, 1s not 
fit {or coſts. Beſides, Plaintiff is much benefited by this miſ- 


take. Defendant had a right to charge this land to the amount 


o the actual expence, not exceeding forty ſhillings an acre. 


Lord CHANCELLOR. 


The right given by the act is to raiſe by mortgage and pay 
the ſum appointed, not exceeding that proportion, to the Com- 
miſſioners for the purpoſe of eflefting the incloſure. 


For De ſeneia nt. 


He did pay it, as directed by the act. The ſum appointed 
was 2500/. ; but, ſays he, “ I have cut down timber to the 
amount of ſuch a ſum; therefore the mortgage ſhall be only 


(5) It was ordered to be paid into Court; Mr. Ord's ſon not being intitled, as the 
Duke might have a ſon. 3 P. Will. 3 Ed. 268. n. 


for 
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ce for the difference.“ The difficulty ariſes from the framer of 1789. 
the act not having adverted to this caſe; that the owner of "TP 
the land and of the property in the timber might be different v. 

. Arsrox. 
perſons; and the owner of the property might not have a 
right to enter within ix months. Plaintiff ought not to have 
relief, unleſs ſhe will conſent, that her inheritance ſhall be 
charged to the extent, to which Defendant has a right to charge 
it; which will be doing equity, while ſhe receives it. Imme- 
diately upon the anſwer coming in Plaintiff knew, what had 
been cut; and, as it was ſevered, might have had compleat 
relief at law by an action. I admit, they were not obliged to 
take that remedy, becauſe it is the practice to decree an ac- 
count upon the admiſſion, that any timber has been wrongfully 
cut ; but if they go to account, and get no farther diſcovery, 
they cannot have coſts. If this was the ordinary caſe, they 
could have no coſts beyond the decree, becauſe it might have 
been ſet down upon hill and anſwer. The account was at 
Plaintiff's riſk, and the enquiry was uſeleſs. Under theſe cir- 
cumſtances in this Court, where coſts are diſcretionary, none 
will be given ſince the hearing of the cauſe. Conſider the ad- 
vantage Plaintiff has by this act of Defendant. If he had re- 
frained from cutting it, ſhe would not have had it; for after 
the expiration ot the time given by the act, it would have 
belonged to the perſon, to whom the land was allotted. 


For Plaintiff. 


That is a new queſtion. 


For Defendant. 


Beſides, when Plaintiff comes to the eſtate, it will he of 
more value, from what has been cut. The money was applied 
under an honeſt miſtake; and if Plaintiff gets the principal 
alone, ſhe will have the full value. 


( 


Lord CHANCELLOR. 


In Whitfield v. Bewit the Court ſeemed to hold, that the 
legal right to the timber, being in a remainder-man, might be 
purſued here. I have no doubt, an action of {rover might be 
maintained. What I meant, when the cauſe came on beſore, 
was this. Suppoſe they come for a diſcovery and an account, 
and that a diſcovery is made accordingly ; I ſhould agree 
Plaintiff ought to be ſatisfied with it: but the admiſſion, 

N Y that 
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1789. that ſome has been wrongſully cut, gives them a right to ay 
Leer account of that. The wonder, I have, is, how they can raiſe 
ni, à charge to the amount of forty ſhillings an acre. It is a 


Admiſſion monſtrous allowance for an incloſure, which muſt not be ad 
av eons libilum ; for a pleaſure ground, park, Sc. might make a man 
whine, Je go into a number of unwarrantable expences. The mortgage 
bo an account, muſt ſtand by itſelf, and ſo muft the money : He had no right 
te apply this timber to the purpoſes of the mortgage. But! 


fng ve mf do not believe, Plaintiff can have coſts ; for the act is very ob- 
wm  Tenrely drawn; and ſhe has a great advantage in conſequence 
| > this miſtake, by which this ſum is taken out of the fire for 
ner. My prelent opinion is, that if any timber has been cut 
irom the eflate, where there was no right to cut any, that 
circumſtance gives a right to the account. If you can make 
out, that Plaintift has no right to come here, but ought to be 
left to law, I will turn round her bill, becauſe ſhe has not 
brought an action: but I thought, the circumſtance of timber 
having been wrongfully cut down intitled her to the account ; as 
in the caſe of a bailiff: if a man enters upon another's lands, 
and makes money of his property, he will be confidered as a 
bailiff, and muſt account; and here they mult take the money, 
in Equity the he has got for it, though in an action they would go for the 
account mult value of the timber: for thoſe, who come into Fquity, muſt 


be taken, as it 5 . 1 
Lee take the account, as it lies; unleſs there is ſome ſpecial cafe 
r 3g hoop to vary the terms of it. Here defendant has made himſelf 
at law the ta- bailiff to Plaintiff; and therefore muſt pay her this principal 
lue would be : FOE x J , 

recovered. ſum. But I cannot give coſts; nor am ] inclined to give inte- 
reſt. . It is a hard demand; though not ſuch, as I can lay a 
hand upon in a Court of Equity, Plaintiff gets a great deal by 
Colts refuſed- this accident. Take theſe terms, and I believe, they will be 
agreed to: no intereſt, unleſs they will undertake to make ne 


further charge. They muſt confirm the mortgage. 


Counſel for Defendant conſented to the terms. 


"PITT 


Taſes in Chancery, 


PITT v. LORD CAMELFOED. 


1 


December 15th, 1789. 


Banker's books it appeared, that the navy bills really amounted 
to but 70297; and that the remainder of the 12, oo. conſiſted 
in victualing bills. All the deviſees were infants. 


Upon farther directions 


Attorney General for the eldeſt deviſee, tenant in tail of the 
real. 


It muſt go back to the Maſter to review his report. Navy 
ils and victualing bills are quite diſtinct, though equal ſecuri- 
tics, The latter could not be intended to paſs under this be- 
queſt. It is obſervable, that the amount of the navy bills juſt 
anſwers to the ſum mentioned by teſtator as their amount. It. 
is the intereſt of the younger branches of the family, that this 
hequeſt ſhould comprehend as much as poſſible; but of the 
eldeſt, that it ſhould compriſe as little; for what is not com- 
priſcd in it, goes to his eſtate. The deviſees of the navy bills 
vwith at the ſame time to refer a queſtion, whether teſtator did 
not mean to include victualing bills under the term“ navy 
% bills.” TI have no objection. 


Lord CHANCELLOR. 
© would not be a very wiſe reference to make. It is not a 


proper queſtion for the Mafter ; but ought to be determined by 
the Court. 


Mr. Graham. 


I recolle& a caſe between Lord John Cavendiſh and ſome of 
the Cavendiſii family upon the will of Mrs. Cavendiſh, by which 
the bequeathed her cabinet, with the gems, precious 
!tones, and other cabinet curioſities ; and I think, it was re— 

| terred 


FTER a deviſe of real and perſonal eſtate a codicil con- Queſtion of 
tained a bequeſt in thefe words, „item, all my navy 2 to 
” e determined 


„bills amounting to about 7000.“ It was referred to inquire, by the Court, 


what teſtator poſſeſſed in navy bills; which the Maſter report- = 2 : 


ed to amount to 12,00%. Afterwards on examining the Maſter. 


34 


1789. 
— — 


Pirr 


*. 
Lord Canter. 
FORD. 
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ferred to inquire, whether ſome ſet jewels of confiderable va. 
lue, which were found in the cahinet, were compriſed under 
the term “ precious /lones.” Your Lordſhip determined, they 
were not ; and, I believe, upon the report. 


Mr. Mitford 
Said, he believed, the reference in that caſe was to inquire, 
whether they had been commonly worn by the teſtatrix. 


Mr. Mansfield for deviſee of the navy bills. 
Navy bills and victualing bills are conſidered as ſo nearly 


the ſame, that a broker would as ſoon lay out money upon 


one as the other. They are equal in point of ſecurity. The 
teſtator only gueſſed at the amount of his navy bills, which he 
could not poſſibly have known; for the broker acts not under 
any particular directions as to inveſting money in thoſe ſecuri- 
ties, but under general directions. | 


Lord CHANCELLOR. 


Perhaps it may be indifferent to a broker, in which of theſe 
ſecurities he ſhould lay out his money: but that will not 
make them the ſame. They no otherwiſe reſemble each 
other than in heing equally ſecure ; for Government makes 
no difference in the payment of its ſecurities. But they are 
totally different with reſpect to this will. As to the caſe 
cited, perhaps the reference was upon the ground mentioned 
by Mr. Mitford but if it was, as Mr. Graham ſays, who is apt 
to be accurate, it was not a wiſe order to make, nor will I fol- 
low it now. Let the parties ſtate before the Maſter any cir- 


cumſtances, they may think material; and, if they can make 


out any caſe, IT will hear it; but I will not ſend it to the Maſter 
to inquire, whether navy bills mean victualing bills. Take the 
order for the Maſter to review his report as to the navy bills, 
and to inquire into their amount; and in ſo doing let them 
fate any circumſtances, they may think material. 


FLETCHER 


Caſes in Chancery. 


22 
T 


FLETCHER v DOD D. 


December 15th, 1789. 1789. 


Lord CHANCELLOR. 


WILL make a receiver pay intereſt, if he keeps money in Receivir mob 

. . a - 
his hands a quarter of a year, after it ought to have been 1 
paid into Court. This is a ſhameful buſineſs as to the infants N 


in this cauſe; which has been twelve years in this Court, vichout an 


though it might have been decided in half a year, through the ye phy wy 


inattention of the proſecutor for the infants. The receiver muſt e 
pay the intereſt, and the coſts of this reference, if any found ; hands even 


ard he is well off in not paying more. Let the Maſter com- rae "aq 


pute, what money was in his hands at the time, it ought to ought * 
. . . cen pa * 
have been paid .into Court; and compute intereſt from that r gi. 


time at the rate of ſour per cent. and reſerve conſideration of en to 
that, though 


the coſts of the inquiry, till after it has been made. he had paſſed 


his accounts, 
and all parties 


On the 3d of June 1790 the receiver petitioned to have an 9cclared 
; themſelves ſa- 
allowance made him of 1300/7. in reſpect of a mortgage, he tisfied. 
had paid off, and that he might be conſidered as truſtee for the 
parties intitled, He had paſſed his accounts hefore the Maſter, 
and all the parties declared themſelves ſatisfied with his con- 


duct. 


Lord CHANCELLOR. 


Notwithſtanding he has paſſed his account before the Maſter, 
let the Maſter inquire, what money he has received from time 
to time, and how long he has kept it in his hands. He comes 
to have his accounts made up without ſhewing that. Though 
the parties are ſatisfied, I will make them more ſo, if I find, 
he has kept money in his hands longer, than he ought. A re- 
ceiver has a very plain courſe to follow, if he pleaſes : he has 
only to pay in his money yearly ; and to pay nothing out with- 
out an order of Court. f | 


Vo. I. E HALES 
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HH AL ES o. 8 HAF T0 R. 


1790. January 23d, 1790. 


Maſter of the Rolls for the Lord Chancellor. 


EFENDANT was in contempt for want of appear- 
ther there can . . : | 
- be any fule of ance ; and a ſequeſtration iſſued; under which poſſeſſion 

[2p 0H had been taken of great part of his perſonal property, conſiſting 
queſtration of the furniture of his houſes. Upon motion for an order on 


wie ſequeſtrators to ſell the Maſter of the Rolls expreſſed a 


b Dnere, whe- 


proceſs, far- : 

137 doubt, whether any ſale could be directed farther than to pay 
a e Cx- 

| ”” expences. 


Solicitor General for the motion. 


Defendant is a man of large fortune, and obſtinately ſtands 
out in contempt. If this is not done, Plaintiff cannot get on. 
The ſequeſtrators have been in poſſeſſion near a year, the ſe- 
queſtration having iſſued laſt Flary term; and he has never 
appeared ; nor does he now. I cannot find any order of this 
kind; hut the books ſay, the party muſt apply to the Court to 
have the goods fold according to the diſcretion of the Court. 
The diſtinction is, that the ſequeſtrators can only take poſſeſ . 
Hon ; but the Court, conſidering it as in nature of a diſtreſs in- 
finite, will diſpoſe of the property according to the exigency 
and Juſtice of the caſe; and order ſuch farther diſpoſition, as 
will make it effectual. 


Maſter of the Rolls. 


If ſuch an order can be made, the motion muſt be for ſome 
certain part; there muſt be ſome limits to it; and the Court 
would decide; but would not order the whole of the property 
taken to be ſold. But this is upon meſne proceſs to bring him 
in; the intention of which proceſs is merely to keep him out 
of poſſeſſion. The object of the motion goes beyond, what a 
ſequeſtration was intended for. The Regi/ter thinks, the fale 
ought to be confined to paying them their expences only. I 
doubt, whether upon meſne proceſs I can go farther than keep- 
ing him out of poſſeſſion : but he muſt be really out of poſſet- 
non, and not nominally. However I wiſh, you would let it 


ſtand 


q 
: 
1 
k 
1 
E 
1 
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tand to ſee, if he will not comply. I remember, he did once 1790. 
before, aſter having flood out for ſome time, put in an anſwer YT 


Hates 
upon conſideration: and I ſhould hope, that a man of his for- v. 
. . DHAFTOF- 
tune, when he comes to conſider ſeriouſly of it, will not ſtand 
out any longer. This Court muſt not be trifled with: its pro- 
ceſs muſt be made effectual (ce. 
K NOX v. SY M MON DS. 
January 23d, 1790. 1790, 


EVERAL exceptions were taken to the anſwer, and pro- Second an- 
ceeded on before the Maſter till the 21/2 December 1789. * — 
Plaintiff endeavoured to prove by athdavit, that on that day his ing excep- 
Counſel being prevented from attending, before the office ſhut, rk. 
there was a parol agreement to defer arguing the reſt till after 
the Holydays. In the mean time Defendant put in a full an- 
{wer ; upon which he obtained the uſual order to diſſolve an 


injunction from proceeding at law, which had been granted. 


Motion to diſcharge that order, either as obtained againſt 


practice, or upon the footing of the agreement. 


Solicitor General, Mr. Mansfield, and Mr. lift for the 


motion. 


I do not fate this to be againſt practice with confidence, as 
the Regiſters Cad) differ upon it; but, ſuppoſing it regular, this 
agreement will prevent it from being good. I agree, that if 
Defendant had ſubmitted to the exceptions, though he had put 
in the anſwer the moment afterwards, it would have been ſuf- 
ficient; but by this agreement letting it be underſtood, that he 
did not ſubmit; but meant to proceed in arguing the excep- 
tions, he prevented Plaintiff from moving to amend his bill at 
che laſt ſeal before Chriſtmas; and thereby deprived him of the 


(e) The ſame motion refuſed by .Zord Chancellor. 3 Bre. Ch. Ca. 72. But 1 Ve 
134. in J/haram v. Broughton, Lord Hardwicke ſaid, that the Court now in aid of its 


proceedings orders goods taken under ſequeſtration for a collateral contempt in pro- 
<cedings beſore a deeree to be fold ; though not till very lately. 


(d) Mr, Dickens and Mr, Green. 


Common 
. 
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1790. common indulgence given to every Plaintiff of amending his 


Knox bill, where there is an inſufficient anſwer ; which would have * 
$2, been done, had Defendant's intention been known. As Defen- 


dant has ſubmitted to the exceptions, the anſwer muſt now be 
conſidered inſufficient. 


"Mr. Richards contra. 
The practice is with Detendant. No caſe is produced again} 
this. It was done in the caſe of Sir Watkin Williams Wynne v. 
Owen, Bailiff of his coal mines: An action was brought, bill 
filed, and exceptions taken to the anſwer; which went to be 
: argued : in the mean time a farther anſwer was prepared, 
which I ſigned; and the ſecond anſwer was put in pending the 
. exceptions to the firſt, 


Maſter of the Rolls. 


My opinion is with Defendant. The fingle queſtion ſeems to 
be as to the point of practice; for there is no ſpecial agree- 
ment made out by the affidavit ; but merely that the parties 
underſtood, ; that the exceptions were to be proceeded on. 
There is no particular undertaking to that purpoſe by Defen- 
dant: it does not impute to him any breach of faith. The 
ſingle queſtion therefore is, whether the Court permits the par- 
ty to put in an anſwer pending exceptions before the Maſter, or 

Second an- . Whether it has been held irregular. I always conceived, the par- 
iwer may be ty might, the moment exceptions were taken, prepare and 


filed at any 
time before put in a better anſwer. He may do it at any time before the 


Kantor pH order to amend the bill, and that Defendant may anſwer amend- 
ner ments and exceptions together ; and when the order is moved 
way are ta- for, that he has done ſo, will be a ſufficient anſwer. If the 
8 practice is, that he may put it in at any time before the order, 
he might have had it ready, and have filed it, as ſoon as he 

heard, the Maſter's opinion was againſt him on the exceptions; 

even before the report; and then there is nothing ſuppoſing, 

that he waited till after the laſt ſeal before Chriſtmas to do it. 

[t is a kind of race to be run between Plaintiff and Defendant. 

If the practice is wrong, it ought to be altered by determining 

that the exceptions ſhall not be anſwered, till Plaintiff ſhall 

have an opportunity of amending his bill; but that is net for 

me to determine. The Regi/ter ſays, this point was determined 

by Sir Thomas Clarke, and that the Court permitted the race. 1 


think it 1s regular, and the affidavit has. made no difference- 


If 
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If it could be brought to a breach of faith, it would do; other- 1790. 
wiſe the only concluſion is, that the Defendant has won. Nor CR 
do I think, Plaintiff is prejudiced by this practice; this is an 3 

injunction bill; and he 1s only in the ſituation, in which he 88 


would have been, if the full anſwer had come in at firſt. 


. BEN NAT. 


January 28th, 1190. 1790. 


Buller, J. for the Lord Chancellor. 


A SEQUESTRATION had iflued againſt defendant Ege order. 
Mrs. Bennet, under which the ſequeſtrators had levied iron 
600]. from the rents and profits of an eſtate, which ſum they * 


moved to bring into Court upon their ſeparate account for under ſequel- 


tration, paid 

their indemnity. b into Court, 
| though con- 

: > tempt clear- 

Mr. Cooke for Defendant * ed. | 


 Infifted, that as Defendant had cleared her contempt, the 
money levied ought to be paid to her. 


But the Court granted the motion, as it appeared, the eſtate 
was ordered to be ſold for payment of debts, and therefore was 
liable to creditors in the firſt inſtance. 


In the Bankruptcy of HILLIARD. 


Feb th, 179 | 
eovruary 5 790. 5 1790. 
1 bankruptcy happened in 1997. An order was made 3 
by the creditors “, that the aſſignees ſhould make a di. percent. 
vidend, as ſoon as they ſhould have received 100/. They re- *5*\ fs 


nees of bank- 


ceived two ſums 11007. and 1927. ; but never made a divi- "pt for not 


making a di- 
dend. vidend, when 


they ought, 
will be increa- 
. ſed upon cir- 


Vok. I. A a Petition cumſtances. 


* 5th G. 2. c. 30. S. 32. 


GO 
1790. 


In the 
Bankruptcy 
of Hilliard, 


If it is neceſ- 
ſary for A to 
keep money 
at his Bank- 
er's, and he 
uſes B's mo- 
ney for that, 
it is making 
advantage of 
it. 
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Petition by the creditors for an order on the aſſignees to pay 
dividends in reſpe&t of the ſums received from the bankrupt's 
effects, with intereſt at 5 per cert. 


Mr. N. ansfeeld for the petition. 


The afſignees pretend, they were prevented by ſome! injunc- 
tion from this Court: but they have had the ule of this money 
all this time ; therefore ought to pay 5 per cent. 


Solicitor General jor the aſſignees. 
iis demand with intereſt at 4 per cent. cannot he reſiſted ; 
as certainly they were not paid, when they ought to have been 
paid, The athgnees have made no advantage of the money ; 
{or it has lain at their Banker's the whole time with their own 
money: and though your Lord/hiip has never conſidered that 
as an excuſe; yet there is no reaion, why they ſhould pay 


more than 4 per ct. The reaſon for not maki a dividend 


was a bill filed by a perſon, having ſome claim on ti- eſtate of 
the bankrupt, for an injunction trom making a dividend ; and 
they were told by that claimant's attorney, that the injunction 
Was granted. 


Lord CHANCELLOR. 


The uſual-intereſt is 4 per cent., but if the petitioners can 
make out any caſe to ſhew, that the aſſignees have made more 
by it, that would be a good ground for increaling it Ce). But 
the queſtion is, whether it will be worth your while to go into 
that inquiry lor the additional I per cent. I do not quite agree 
with the Salicilor Gen:ral, that it is to be concluded, that no 
advantage was made of the money, becauſe it was permitted to 
lie at his Banker's ; for if it is neceſſary for a man to keep a 
ſim of mouey at his Banker's, and he makes uſe of his conſti- 
tucnt's money for that purpoſe, he does make advantage of 
It. 


Mr. Mansfield 


Gave up the point, 


Upon ſome diſpute concerning the amount of the ſums, upon 
winch, and the periods f rom which, intereft was to accrue ; 


(e) Treves v. Torunſbend. 1 Bre. Ch. Ca. 384; Cale: B. L 197. 
Tord 
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1790. 
Lord CHANCELLOR. | N 
If you cannot agree upon theſe facts, J muſt ſend it to an in- L 
viry; if you can, I will make the order at once, which will 
be the (horteſt and leaſt expentive mode; let it ſtand to the 
next day of eb for that purpoſe. | 
a N O N T M O U 
Feb ary loth, 1790. 25 1790. 
PFCIAL motion to put Defendant to cledtion to ſue at To put party 
1 to election t 
law. o N Equity. 1 8 Le ſuc at law ng 
| N in equity 18 
" CHANCELLOR. ' 5 
may always put a Defendant to his election. There can 
but cue order about it. It is a motion of courſe; and you 
need not have given notice of it. 
SCULTHORP v. BURGESS 
February 115 1790- . e 9 


2a {MES SCUL THORP by will gave vo ſtock to his Deviſce of 


wife for life, remainder to the children; if none, accord- arm 20 


ing to the appointment of the wife by deed or will. In a bill . Ty 


againſt the executors Plaintiff claimed as the wife's aſſignee by vo no children; 
deed of the whole intereſt in this ſtock, upon the death of an rag okay gr 
only child, born after its father's death, and which the bill inquiry about 


ated to have died a few days after its birth. The aflignment 3 
included the wife's life intereſt; but ſhe joined in the bill for for f{picion. 
dividends received by the executors previouſly to the aſſign- 
ment. In a former bill it had been ſtated, that, there never was 


a child: that bill was diſmiſſed. 


Salicilar 


92 


1790. 
— ä —-— 


SCULTHORP 
V. 
BvuvrGrEss. 


| 


— — — 
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Reſulting 
truſt for 
grantor in a 
deed, where 
the conſi- 
deration 

is only 5 ſhil- 
lings. 


Caſes in Chancery. 


Solicitor General for Defendant was deſired to begin: 

An inquiry concerning this child will be proper, upon the 
gro and there is for ſuſpicion. From the evidence concerning 
the child's death it appears to have lived about two months, 
The evidence itſelf is ſuſpicious : one perſon ſwears, to his 
belief only, that ſhe was delivered of a child in his father's 
houſe, and that he believes the child, that died, was the 
ſame ; but only ſwears poſitively to his having ſeen the dead 
child; which is remarkable. The only other evidence is that 
of the nurſe, to whom it was delivered. It will be proper 
therefore to refer it to the Maſter to inquire, when this child 
was born, and what became of it. | 


Mr. Mansfield and Mr. Johnſon for Plaintiffs. 


The executors received the dividends. One of them 1s a 
bankrupt ; Plaintiff came in under the commiſſion, and there 
was a very ſmall dividend. The ſtatement in the firſt bill was 


a mere miſtake of her Solicitor ; as ſoon as it was found out, 
ſhe diſmiſſed her own hill with coſts. 


For Defendant. 
It was not till after anſwer. 


Lord CHANCELLOR. 


It was a very odd miſtake. We muſt ſuppoſe, her Solicitor 
acted by her inſtructions ; and this miſtake was in the moſt 
material point ; for till it was aſcertained, whether there was a 
child, or not, nothing could be done. But it does not now 
ſeem to be much diſputed, that there was a child; and if ſhe 
had not made that different ſtatement in the firſt bill, I ſhould 
have thought, this was pretty much the ſort of evidence ad- 
duced to prove things of this kind. One perſon ſwears to the 
delivery of the woman, another to her having received the 
child to nurſe. It ſeems to be the intereſt of Plaintiffs to ſay, 
there was no child; for then ſhe has the abſolute diſpoſal of it. 
The deed is only in conſideration of five ſhillings %, from 
which ariſcs a reſulting truſt to herſelf ; which ſhews, that it 
is only calculated to raiſe the point immediately, before ſhe 
had occaſion for it to make an appointment either by deed or 
will. Upon theſe grounds the inquiry is proper ; I do not ex- 


(f) 1 At. 94. 
t) 94 pelt 
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pect much effect from it; but under the circumſtances it is a 1790. 
proper precaution for the Court to take. — 


SCULTHURP 

: 5 Rs 4 p 5 
CF M-4) 47-8; 

February 11th, 1790. 1790. 


8 OLICITOR GENERAL moved for an order to pre- Oder made 


vent the removal of timber wrongfully cut down. to prevent re- 
N moval of tim- 
| ber wrong = 
Lord CHANCELLOR, fully cut, 


I have no doubt about the interference of this Court to pre- 
vent waſte ; the only difficulty, I have, is, as to what ſhall be 
done with the timber cut. Trover might be brought for it : 
hut as the Regi/ter ſays, many orders of this kind have been 
made, take the order. 
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February 12/15, 1790. | 1790. 


R. Mitford moved to diſcharge an order made r 


hearing for farther directions after a decree ; upon the 2 ee. be 
HCnarge 


ground, that it was by conſent ; but the party had been ſur- upon motion; 


priſed ; and there was no other way of doing it. ſhongh wade 
y conlent, 


and ſurprize 


alledged. 


— 
* ei = - * "od - "To 


Lord CHANCEL LOR. 


cannot upon motion diſcharge an order made upon farther 
Jirefions, which is a decretal order; and its being by con- 
tent, or otherwiſe, will make no difference. Certainly if by a 
cerical miſpriſion any thing was inſerted in the order as by 
conſeut, to which the party had not conſented ; there muſt be 
ſome way of rectifying it; and I ſhould ſuppoſe, it might be 
by bill of review ; but it cannot be done by motion. I might 
as well take upon me to alter any other part of the record. 


vol. I. Bb en 
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CHILD v. LORD ABINGDDUy. 


1798. February 12th, 1799. 
Intereſt OTION for an order upon a purchaſer of part of Lord 
againſt a pur- . 5 . | X 
= YO Abingdon's eſtate to compleat his purchaſe by paying the 


laying pay- purchaſe money with intereſt at 4 per cent. from the time he 
fot wks WAS reported beſt purchaſer ; ; alſo that he ſhould appoint a 
N clerk in Court. He lived in Weſtmoreland. The intereſt pur- 
in Court; chaſed was a reverſion upon an eſtate for lives, on which there 
arr lat was one life remaining at a very trifling rent. He was report- 


where-the ed beſt bidder before Chriſtmas 1788, ſince which time he 
party is to ap- 
pear. took no ſteps to compleat the purchaſe. 


Mr. Hardinge for the motion. 


The purchaſer only waits, till the remaining life drops; in 
the mean time Lord Abingdon is paying heavy intereſt to his 
creditors. 


Lord CHANCELLOR. 

He muſt pay intereſt. A man cannot purchaſe a dry re- 
verſion, and then he by for years; and expect to pay no 
more for it then, than if he had completed it immediately. 
But I cannot make a purchaſer appoint a clerk in Court : it 
has never been done. A clerk in Court is only neceſlary, 
where the party is to appear ; which is not the caſe here. 


COGLAR v. COGLAR. 
1790. March 24, 1790. 


Vous 6 fuk OTION by a wife for a writ of ze exeal regno to pre- 


in Eccleſiaſti- vent her huſband from leaving the kingdom, which he 


_ wt <4 threatened, till a ſuit, inſtituted by her againſt him in the 


mony,Quere, Eccleſiaſtical Court for alimony, charging him with cruelty 
whether be- 


fore the de» and adultery, ſhould be determined; unleſs he ſhould give fut 


cree Court - : | 
kat Frere ficient ſecurity to anſwer the event. 


writ of ne e. 
eat regno | 

againſt huſ- | | Mr. 
band. 


Mr. 0 5 for the motion. 


Read v. Read, 1 Ch. Ca. 115. motion to ſuperſede the writ 
was refuſed : there had been a decree in the Eccleſiaſtical Cocras. 


* 


Court. Sir ſerome Oi ſorr's caſe, 2 / ent. 345. motion by wiſe 
ſuing for alimony in the EFcc!: Bagical Court for a ne exeat 
eg againſt her huſband w: granted. It docs not appear 


there, whether there had 8 2 decree in the Eccleſiaſtical 
Court. The Lord Chancellor ſaid, it had been done before. 
In 2 Ath. 210. the writ was refuſed ; but this caſe of a wiſe 
ſuing for alimony was noticed; in which Lord Hardwicke 


ſaid, it had been granted out of compaſſion to the wife, and to 
aid the Ecclehaſtical Court. 


Lord CHANCELLOR, 
For what ſum ſhould I mark the writ ? 


For the motion. 


That muſt be left to the diſcretion of the Court. It is like 


the caſe at law, where upon a perſonal tort a Judge directs 
Defendant to be held to bail. 


Lord CHANCELLOR. 


The queſtion, I aſked, ſeems to be an inſurmountable ob- 
jection (g). I know, that has been done at law ſometimes 
upon athdavit to enable the Judge to form an opinion, and 
= y analogy to ſome caſes, now I believe a little exploded, 
| that a Judge may increaſe damages. I am afraid, - it can- 
not be done under the notion of aiding the Eccleſiaſtical 


Court. I will look into the caſes, and, if I can find an inftance, 
will do it. 


(g) 2 Ve.. 489. 1 Bro. Ch, Ca. 376. 
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EV. NN N 
708. March 2d, 1790. 


Writ of as } F OTION to diſcharge a writ of ne exeat regno obtained 
exrat remno2 * . . I ; » R 1 

G eden V bv a wife againſt her huſband, upon his paying inte 
Ping mo Court the ſum for which the ſecurity was taken. 


C3: the 
ſum. for 


Lon x 3 ö was oppoſed by Mr. Mansfield ; but granted becauſe a bet. 
ter ſecurity. 


R HO DES v. AR HOD-ES 
1790. | March 5th, 1790. 


Sian of 6 P REVIOUSLY to the marriage of Plaintiff with her late 


locicty cove- : 0 
ae Sari hutband he in Janzary 1786 executed an indenture, by 


ally, that which, in conſideration of receiving ſome notes, her property, 
their widows h . je p; : - 
ould receive he covenanted for himſelf, his heirs, executors, and adminiftra- 


| max erode tors, that in caſe his wife ſhould ſurvive him, ſhe ſhould have 
payment from a life annuity of 20/7. to be in lieu of all her claim upon his 
te ene perſonal eſtate. He received the notes and the money due 
| 83 upon them to the amount of 400. and died. His executors re. 
ſettlement by fuſed to pay her the annuity, becauſe her huſband had been 
— — member of a club, in which the widows of the members were 


N lieu intitled to an annuity; and ſhe had received ſeveral payments, 
on his perſo-— though not to the amount of 20. a year; which, the execu- 
524. tors infiſted, ought to be a ſatisfaction for ſo much : Upon 

which ſhe brought a bill againſt them for an account of the 


perſonal eſtate, and to have a fund ſet apart for ſecuring this 
annuity. 


gSolicitor General and Mr. Richards for Defendants were de 
lired to begin. | 

If this demand can be refifted at all, it muſt be on this 
ground ; the annuity by the ſettlement was to be in full of all 
her claims on his perſonal eftate ; and if ſhe chooſes to take 
201, a year from the ſ{eciety, it ought to be a bar to the other; 
for the ſociety is lormed by perſons entering into an 8 
| wit 


. Ie rn > 


/ 
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with each other; ſhe could not recover from the ſociety in any 1790. 
way, except by the executors ſuing the ſociety upon the cove- Ne 
nants they entered into with the huſband : the executors muſt v. 
bring the action. If they did ſo, and recovered, and paid over — 
to her, it is a ſatisfaction, becauſe it is a part of the perſonal 

eſtate of teſtator. If ſhe is to have both theſe annuities, ſhe 


will have more, than her indenture gives her. 


Lord CHANCELLOR. 


I rather think, the action againſt the ſociety muſt have been 
brought by the executors : but you go upon this ſubtlety, that 
becauſe the executors muſt bring the action, whatever is reco- 
vered in it, would become part of the perſonal eſtate of the 
teſtator; and conſequently is a bar to her other claim: there 
is nothing in it. | 

Decree for Plaintiff. 


GRIFFITHS ce SMITH. 
March 5th, 1790. 1790. 


HOMAS Lloyd 29th July 1772 deviſed all his real eſtate Legacy pay- 


- + «AB : able at 21 
to his mother for life; remainder to truſtees to preſerve with procifs 


contingent remainders ; remainder to his nephew Thomas Grif- L 4 
egatee ſhou 


fills for life, remainder to his firſt and every other ſon in tail; any time 


remainder to his nephew e Griffiths in the ſame manner; ><come ſeifed 
of the real, to 


remainder to his niece Sarah Griffiths in the ſame manner. which he was 
intitled in re- 


His perſonal to the amount of 47co!/. he gave in truſt to pay the mainder after 


iatcreſt to his mother for her life; and after her death to pay -= _ 2 
2000/. to his nephew John Griffiths ; and 2000. to his niece an eſtate for 
Sarah Griffiths ; to be paid to each reſpectively in caſe of the 3 


mother's death upon attaining the age of 21. Then came a came 21. 
| Even ſuppo- 


proviſo, that if 7% n or Sarah ſhould “ at any time” become fing there is 
ſeiſed and poſſeſſed of his real eftate ; the legacy of ſuch perſon E Heng! 


left, he mutt 


lo becoming ſeiſed ſhould go to the younger children of Sarah. have the le- 
gacyat 21; 


The teſtator died; the mother alſo died; by whoſe death the Fan 3 
elder nephe u Thomas Griffiths was tenant for life, remainder to d, at 


terwards upon 


his iſſue in tail. The legatees ohn and Sarah, being of age, the bappen- 


brought the bill againſt the truſtees, to whom the executors had 2 B 


paid over the perſonal, to have their legacies paid. 
YOLTE C c Solicitor » 
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Solicitor General for Plaintiffs. 


The queſtion arifing upon this proviſo is, whether notwith. 
ſtanding Plaintifls have attained their age, and though at the 
death of the mother neither of them was 1ntitled to the real 
eſtate, they are intitled to have their legacies ablolutely ; or 
whether they are to remain ſubject to the contingency, that if 
either of them ſhould ever at any future time by failure of 
iſſue of the elder brother become intitled to the real, the le- 
gacy of ſuch perſon muſt be refunded. The meaning is, that 
if they are 21 at the death of the mother, at which time their 
reſpective legacies became payable, not being then poſſeſſed of 
the real, to which the elder brother or his ifſue are intitled, 
they ought to have them : otherwiſe they never can be entitled 
to them, before ſome of the iſſue ſuffer a recovery to detcat 
the contigencies. 


Lord CHANCELLOR. 


Suppoſe there is a contingency left, Plaintiffs muſt have. the 
money; for I cannot keep it in Court all that time to wait the 
event. I am rather of opinion at preſent, that if the elder bro- 
ther was to die without iſſue in life of one of theſe legatees ; 
the younger children, to whom the legacy 1s given over, would 
be intitled to it: but I apprehend, I muſt now give them to the 
Plaintiffs. When the contingency ariſes, it will come to be 
diſputed, if it ever ſhould ariſe ; but un conſtat now, that it 
ever will (A). 


5 The decree for Plaintiffs was ordered to lie in minutes for three or four 
days, but it was not mentioned again, | 


FORBES 
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FORBES „ TAYLOR. 


March 91th, 1790. 1790. 


HE queſtion was as to the coſts after a verditt upon an coſts refuſed. 
iſſue directed, found againſt the legitimacy of a perſon 
claiming a legacy as a legitimate child. 


Lord CHANCELLOR 


Refuſed co 's againſt him; as he had always borne the name 
of the family, and been received in it. 


n 


WARING v. CUNLIFFE. 


March 12th, 1790. 1790. 
8 OLICITOR GENERAL applied for intereſt upon in- Intereſt upon 
tereſt. | intereſt not 
given. 
Lord CHANCELLOR. 


My opinion is in favour of intereſt upon intereſt ; becauſe I 
do not ſee any reaſon, if a man does not pay intereſt, when 
he ought, why he ſhould not pay intereſt for that alſo. But I 
have found the Court in a conſtant habit of thinking the con- 


trary; and I muſt overturn all the proceedings of the Court, 
if I give it, | 


ELLISON 


an — 
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ELLISON v. COOK SON. 


March 81h and 9th, 1790. 


1790. 
3 Bro. Ch. HN COOKSON being ſeiſed of a {mall real eſtate con- 
"xd eat ſiſting both of freehold and copyhold, and poſſeſſed of per- 


tisfaction of ſonal property to the amount of between go, ooo. and Ioo, ooo. 
a legacy from 


the father to and being engaged in ſome iron works, made his will 1774; 
the fame by which he gave his real eſtate to his eldeſt ſon, except his 


amount ; the 


N 5 copyhold lands and coal mines, which, he directed, ſhould be 
phony = enjoyed by his wile for her life; and gave all the reſt and re- 


1 ſidue of his fortune to his wife, charging her with the tuition 


and education of his younger children; and empowering her 
to provide for them as ſhe ſhould think proper; and made 
her ſole executrix. This w''! was duly executed; and after 
the execution, upon the ſame paper and without any freſh 
date were theſe words © Inſtructions or advice 10 my wife as 15 
« the younger children.“ In theſe inſtructions he appointed 
Io, ooo to each of his three ſons for their lives; remainder to 
their iſſue; and 5000/7. to each of his two unmarried daugh- 
ters; and directed his wife to apply all the ſurplus of his for- 
tune, after deducting her own expences, to the purpoſes before 
mentioned. Then at the bottom of the page were the words 
« turn over,; and upon the other fide theſe words © ard I als 
« add, „iat all the ſavings, my wife or 1 ſhall make, ſhall go ts 
« Jer to be diſpoſed of erther in her life or by will among fuch 
« of my children, as ſhe ſhall think fit.“ A third daughter, who 
had been married before the date of the will, and had received 
Soo. as her portion, was not noticed in any part of this in- 
ſtrument. About two years after the date of the will a treaty 
of marriage was ſet on foot between Richard Elliſen and Hannah 
Cookſon one of the above mentioned daughters of teſtator; which 
was principally carried on by Mr. Buck, who had married a 
daughter of Mr. £/lifon, ſen. The marriage took place in 
1777 ; and teſtator gave his daughter 5000/. as her portion. 
Teſtator died 1783, without having revoked or altered his 
will; upon which Mr. Elliſan, jun. and his wife brought the 
bill againſt the widow of the teſtator for the legacy of Mrs. 
Elliſan. Detendant infiſted, that the portion was an ademption 
of the legacy; and the bill was diſmiſſed by Lord Kenyon then 
Aale. 


La 
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Maſter of the Rolls (1). The cauſe came on again upon the pe- 
tition of the Plaintiff for a re-hearing. 


ſome letters which had paſſed between him and teſtator upon 
the ſubject of the marriage, what portion teſtator would give 
his daughter, and what Elliſon, ſen. would do for his ſon. 
From Bucks depoſitions it appeared, that teſtator in a conver- 
ſation between him, Elliſan jun. and Buck, at Whitehill, teſta— 
tor's refidence, agreed to give his daughter 5000/7. as a por- 
tion, and ſaid, ſhe would have ſomething confiderahle more 
at his death, equal, or nearly equal, to what he intended as 
her portion ; that 1t was alſo agreed, that Elliſan ſen. ſhould 
ſettle 400/. a year upon the iſſue male of the marriage; and 
he ſwore, ' that if in the minute, he had made at the time, he 
had mentioned © i generally, it was a miſtake.; for * ue 
« male” only was intended: that Elliſan ſen. alſo ſaid, he 
would give his ſon his-Lincoln/hire eſtate (about Gol. a year) 
at his death : that teſtator wiſhed to have the whole of this 
eftate ſettled on ai the iſſue of the marriage immedi tely ; 
which was refuſed : and Elliſoan preſſed to have the farther ſum, 
which teſtator ſaid, his daughter ſhould have at his deccaſe, 
ſpecified and ſecured; which was refuſed on the other ide on 
the ground, that Elliſon might as well truſt the word of teſta- 
tor, as teſtator truſt his. Buck, being very anxious to bring 
about the match, pre vailed on Elliſon to conſent to it on theſe 
terms; which he at laſt did, very unwillingly. This occation- 
ed the material letters: the firſt of which was from Buck to 
teſtator, as follows: 


can only ſay in anſwer lo the converſation between us (1), 
lat as Mr. Elliſon hopes, the proviſion, you ſaid, you intended 
* to make at your acceaſe for your daughter, neill be equal or nearly 
* equal Io what you intend to give her at the marriage, he will r/t 
* perfecily ſat:sfied with that engagement.” 


The ſecond letter was the anſwer of teſtator, in which after 
complaining of the inadequacy of the ſettlement, which, he 
lays, will be very ſcanty, particularly if their iſſue ſhould be 
daughters, he proceeds thus : 


(1) 2 Bro, Ch. Ca. 306. 
(7) i. e. himſelf, teſtator, and E!/i/on jun. 
Vo. I | D d « Vu 


The evidence conſiſted of the depoſitions of Buck, and of ©92**%*: 
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* You muſt miſtake Mr. Ellifon, (fun.) the miſtake may arij, 
e between what may be probable md poſſible. I told him my pre- 
« ſent plan; which will be executed by my wife, if the longer liver. 
e I ſhewed him the yearly account of my iron works, from the ſuc- 
ce ceſs of which my moſt material excreſcences will ariſe, to which J 
« refer him for farther explanation, if neceſſary. T ſhould be very 
« ſorry, that any miſunderſtanding ſhould ariſe, when it may be out 
« of my power to remedy it.” Here the correſpondence ended: 
and upon this evidence the queſtion was, — the portion 
was or was not an ademption of legacy. 


Mr. Mansfield, Mr. Lloyd, and Mr. Graham, for Plain. 
liffs. 

The queſtion 1s, whether this legacy is taken away by any 
thing, that happened ſubſequent to the will, or whether the 
legatce is not intitled, notwithſtanding the fortune given at her 
marriage. I do not now diſpute the rule of this Court; that 
if a father gives a legacy to a child, and afterwards in his life 
advances the like ſum to that child, that will be an ademption, 
though it would be otherwiſe as to a ſtranger. That was too 
well ſettled in Debeze v. Mann, and Powel v. Cleaver, 2 Bro. Ch. 
Ca. 165, 499, 519 ; though it is rather a hard rule, and has 
been ſo confidered both hy your Loraſhip and by Lord Hard- 
wicke ; and caſes have been taken out of the rule, wherever it 
could be done ; as in the caſe of a natural child, Grave v. Lord 
Saliſbury, 1 Bro. Ch. Ca. 425, and the caſe of Shudal v., Jeky!, 
2 Atk. $16 ; where a niece was adjudged to be out of the rule. 
But if there is any evidence to ſhew, teſtator intended to give 
ſomething more, that is ſufficient to prevent the rule from 
taking place. Your LZord/hip decided that in Debeze v. Mann; 
and here the evidence is ſtronger than there; for excluſively 
of the laſt letter there is no doubt, as it is clear from Buck's 
.evidence, that he abſolutely declared his intention, and en- 
gaged to give ſomething conſiderable at his death; and, when 
called on, refuſed to ſpecify the ſum, and reſted on that gene- 
ral aſſertion. In the laſt letter, though the latter part of it is 
inaccurately written, and ſomething ſeems to have been left 
out, yet the fair reſult confirms Buck's evidence. The plan re- 
ferred to there muſt mean, what he calls inſtructions or advice 
in his will; there is nothing but that, which can bear the name 


of a plan. It contains the whole of the fortunes, he intended for 
his 
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his younger children. Theſe declarations aſter the hody of the 
will are not codicils ; for they are written on the ſame paper 
and at the ſame time: it is impoſſible to diſtinguiſh between 


one part of this paper and another; or to confine the word 


« plan” to the laſt addition, which gave the ſavings to. the 


wife te he diſpoſed of among the younger children: that he 


could not call a plan; the other he might. This letter there- 
fre docs not vary Buck's evidence; but confirms it, by ſhewing 
that he did expreſs an intention to add ſomething conſiderable, 
to what he had given by way of portion. But it is always a 
que lion of evidence; and this is not the proper tribunal, but a 


jury. The circumſtances are much ſtronger to ſhew, the party 


intended, that this ſhould not be an ademption, than that it 
Mould In all the time he lived atterwards, he never decla- 
red to any of his family, that this ſhould be a ſatisfaction; 
which is very extraordinary, if he intended it. Defendant 
ought to prove, that he did intend a ſatisfaction; for the leaſt 
evidence, that this was not all, he intended to give her, is ſuf— 
fcient for Plaintiff; and will take it out of the rule. When he 
advanced the portion, he made a declaration, that it was not 
all, he intended to give her; and then he knew, he had left 
her gogol. by will; and ſo he meant to ſay, that he would 
keep it in his own power either to revoke his will, or let it 
ſtand, in which caſe ſhe would have both. In Debeze v. Mann, 
the ſum was not ſpecified ; but your Lord/hip thought on the 
evidence, that it was clear, he had not made up his mind, and 
that it was ſufficient to repel the preſumption. It is very fair 
to ſend it to a jury. 


Lord CHANCELLOR. 
Upon what iſſue? 


For Plaintiff. 


To try whether he intended, the portion ſhould be an ademp— 
tion of the legacy. 8 


Salicilour General, Mr. Mi iſord, Mr. Ridley, and Mr. 
Richards, for Defendant. 

This laſt letter was concealed from Defendant ; and the bill 
was filed - without. the production of it; on which account it 
Was neceflary to file a croſs bill. The ground of Defendant's 
claim is the common rule ; that, where a pareut gives a ſum of 

money 
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money to a child by will, the Court will preſume ademption, 
if he gives the ſame ſum in his life by way of portion. It is 


at this day well ſettled, aud is founded on the idea, that teſ- 


tator, when diſpoling of his property, conſiders, what portion 


- of it he ſhall give to cach of his children; and, having made 


a diſpoſition accordingly, if in his life he does the ſame thing 
as to one child, that child ought not to have a ſimilar benefit un- 
der the will. One conſequence is, that, if the Court lays it 
down as a rule, it will require ſtrong evidence to repel the pre- 
ſumption; and the mere circumſtance of ſuffering the will to 
ſtand is not ſufficient. The rule may in ſome inſtances have 
done injuſtice ; but in this caſe it is impoſſible to fay, that, 
if teſtator had died next morning, it would not have been an 
ademption ; and if ſo, the circumſtance of his having lived ſo 
long after will make no difference; for a mere circumflance 
of that kind has never ot itſelf been held ſufficient to rebut the 
preſumption. The daughter, who was married hefore, was not 
named in the will, becauſe ſhe had the ſame portion. It is 
ſaid, the caſe muſt be perfectly clear to tavour the preſumption ; 


but on the contrary there muſt be clear evidence to repel it; 


have ſtruck. it out of his will would be to revoke it twice; ga 


for it is a good preſumption, till the contrary is ſhewn. It is 
not therefore enough to ſtate, that he did during any part of 


this treaty ſay, he would give this daughter ſomething more, 
but it ought to be clear. In 1974 he meant to provide for this 
daughter, as he did for his other daughters; in 1777 he re- 
tained the ſame idea; and then was ſo far from changing it, 
that he would not engage to give her more. If any thing re- 
mained unexplained during or at the coneluſion of the treaty, 
it was the fault of thoſe, who received the laſt letter, not of 
the teſtator, who expreſſed a wiſh to avoid diſputes. There 15 
ſtrong reaſon to ſuſpect, this was not thought of, till after his 
death. It is probable, he knew this rule; for Buck was a pro- 
feſſional man, and muſt have known it. In Hariop v. Whit 
more, 1 P. Will. 681, Lord Macclesfield conſiders it as clearly 
ſettled, that it is a revocation in the law of ail other nations as 
well as by our law; becauſe not to be ſuppoſed the father in- 


tended two . portions for one child. He mentions a circum- 


ſtance, much relied on here; the length of time between the 
gift and his death. In that caſe it was four years. With re- 
gard to that he ſays, there could be no need to revoke the le- 
gacy, becauſe he had done ſo by giving it in his life; and to 


In 
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in that caſe a ſmaller ſum was conſidered as an ademption of a 1790. 


—— 
larger legacy. ExLison 


V, 
Cook s0Xx. 


Lord CHANCELLOR, 


Has not that caſe been denied to be law ? It is according to The preſomp- 
the rules of the civil law, which go to that extent: but the tien is accod- 


ing to the 
reaſons, they give, do not ſupport it ; for he is making a pro- civil law ; but 


vilion in the one caſe with regard to his death, in the other 252 W 

with regard to his life; and the Courts have ſuppoſed, that all, ens giver 
. . . . I 

te can ſpare in his life, is all, he means to leave at his 


death. 


Tor Defendant. 

The iingle queſtion is, whether there is any evidence, that he 
meant, ſhe ſhould have both theſe equal ſums. When he made 
the will, he intended, ſhe ſhould have nothing more than the 
Sooo He intended, his two remaining daughters ſhould take 
equally with her, who was married, to whom he had given 
that ſun. The laſt letter ſhews, it was not his intention. It 
is in: ible, that can allude to the legacy. He had given her 
WI was lully equal to that ſum, and a chance of ſomething 
more; ſo when he complained of being miſrepreſented, he 
could not mean, as to what he had given her by will ; but 
his auſwer is, that he had diſcloſed his plan; which was to 
give each goool. and a probable benefit, to depend on ſavings 
likely to produce a fund. According to Plaintiff's conſtruction 
he mufi he ſuppoſed to have departed from this plan; and to 
intend to give her 10.0007. which he did not intend, when he 
made the will; though in this letter he profeſſes not to have 
departed from it. His adhering to it ſhews, he did not mean 
this; but intended her sooo. certain, and a farther uncerlain 
benefit ; which accounts for the words“ probable and paſſible, 
zor he did not know, how long he and his wife might live; 
upon which, and the produce of an uncertain work, it would 
depend. In Debeze v. Mlanm the diſpoſition in the will was tor 
a natural child, and very ſmall ; whereas he had made other 
large diſpoſitions to his legitimate children. It was 1mpoſlible 
to meaſure teſtator's bounty to that child. The words were, 
that ſhe ſhould take ſomething conliderable more at his death; 
and there was nothing elſe to ſatisfy thoſe words, as there is 
here. To each of his ſons, the more immediate objects of his 
bounty, he has given 10,0007. only for their lives, then to 

Vol. I. " os their 
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their children; and it is not likely, he ſhould give this daugh- 
ter, or rather her huſband, that ſum abſolutely ; particularly 


as the ſettlement was not ſuch, as he intended flor her. There. 
fore very diſtinct evidence is neceſſary. She is not intitled to 


any thing, if not to SO o. for there is nothing elſe to govern 


the deciſion; and that ſum was not intended to be given, be— 
cauſe a ſpecification was refuſed. The plan alluded to was all 
theſe papers taken together. By the firſt all muſt have ſome. 
thing, the reſidue being given to the wife to diſpoſe of among 
the children, as ſhe ſhould think fit. The ſecond being to ſuch 


of his children, as ſhe thinks fit, allows her to give it only to 


one, if ſhe pleaſes. The words“ Hrobable and pqſſiblè“ may re- 
ler to her power of diſtribution. 


Lord CHANCELLOR. 
You cannot poſſibly argue, that the word © plan“ refers to 


the whole will, for if fo, I mu give her every thing, ſhe 


can have by it, and conſequently this legacy. 


' Reply. 
Upon the whole evidence there is a ſufficient aſſurance by the 


teſtator, that he would make a farther proviſion for this daugh- 


ter at his death; I ſay at his death, for both the converſa- 
tions and letters go to ſomething expected by Elliſan at his 
death. The true way of conftruing teſtator's letter is by refer- 
ring it to the original letter, to which it was an anſwer ; we 
ſee from both, what the ſubje& was. The firſt proves, he had 
ſaid, he would give a ſum equal, or nearly equal, to the por 
tion; Buck's evidence alſo proves a politive declaration to the 
ſame effect. In the anſwer after the words “ probable and p!f 
*-/ivle” I ſhould think ſomething left out; and that he meant 
to go on to the third degree; what was certain. Nothing was 
{aid about it during his lite, becauſe it was not to take place 
till after his death; for aitter this letter nothing was certain, 
but it became voluntary; he had not engaged any thing abſo⸗ 
lutely, but reſerved the guanium to himſelf; and to have urged 
him on the ſubject in his life would have been improper. He 
cannot refer to a plan to be executed by his wife, for the letter 
is an anſwer to another, which ſpeaks only, of what is to be 
given at his death; and there is no queſtion about any thing 
elſe: unleſs, as his wife was his executrix, he may be ſuppo- 


ſed to ſay in that ſenſe, that his preſent plan was to give her à 
5 ſum 
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in cqual, or nearly equal, to the portion, and that it was to 
W:.- cxccuted by his wife. If he told Elliſan of his will, then the 
egacy mult be due as part of his preſent plan; which means a 


ocpre the marriage. No inconſiſtency ariſes from his refufal 
W 0 ſpccity the ſum, for on account of the uncertainty of trade he 
would not bind himſelf. It is not probable, that he, who was 


: this Court; and would be very extraordinary to ſuppoſe he 
mentioned, what he had given her at his death, juſt to ſhew 
that by the marriage 1t was taken away. The converſation 
could be with no other view than to induce #//;/on to believe, 
that unleſs he ſhould be influenced by the alteration of his cir- 
cumſtances, or Tome other reaſon, to change his intention, ſhe 
would have 5000/7. more at his death. The ELliſons did not 
call for an explanation of the letter, becauſe they did not doubt 
the ſenſe of it, underſtanding that he declined engaging cer- 
tainly, but expreſſed an intention to give ſomething conlider- 
able more at his death, which from the converſations, they ſup- 
poſed, would be about equal to the portion. The caſes do not 
apply. In Fartop d Whitmore it was determined, that length 
of time without altering the will does nor of itſelf afford much 
argument, if nothing elſe in the caſe ; but when there is ſuch 
vidence as this of an intention to make a farther diſpoſition, 
his ſuflering it to remain unaltered ſo many years puts it in a 
very different light, from what it would have been in, if he had 
died next morning. The word © excreſcences* may apply to his 
giſt of the ſurplvs beyond the expences of the wife to her to 
anſwer the payments ſpecified. Whatever that word may 
mean, it cannot deftroy the natural conſtruction of this letter; 
vhich is, that he intends to give ſomething more, but will not 
enoage lor any thing certain; and if that is the conſtruction, 


Hege d. Mann 18. the other caſes prove the Plaintifls inti- 
Hed, 


Lird CHANCELLOR. 

when this was firſt opened, I confe's, I thought, the judg- 
ment was wrong: now it turns upon a nice queſtion of inten- 
non; but my preſent opinion is in ſupport of the judgment. 


law; namely that, where a legacy is given to a child, it is 


that 


an iron-monger and banker, was acquainted with the rule of 
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I plan of a diſpoſition of his fortune at his death, not his plan | Cooxsov, 


the common way of arguing this is to forget intirely the rule of Legacy to « 
child deemed 
a portion, 


4ecmed a portion, and therefore carries with it theſe qualities; 4 denes ariſes 
| e preſump- 
t tion, 
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preſumption 
of law. 


May be rebut- 


ted by evi- 
dence of in- 
tent, that le- 
gacy ſhall 


till be a ſub- 
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that it is a deliberate diſtribution n his children of ſuch 
portions, as he thinks fit. Crediting lum for that deliberation, 
it he auvances in his life that ſum, which he has adjudged to 
he the due and proper portion for that child, the preſumption 
of law is, that he has ſatisfied that intent, and conſequently 
that it is no longer a ground for any farther demand. I lay a 
fireſs on the words, © preſumption of law,” becaule in arguing 
this queſtion it is generally put, as Mr. Lad waited to have 
it put, as a queſtion for a jury, as to what the intention was 
on the whole traniaction. The objection to that is, that it is 
not a preſumption of tact, but a queſtion upon the validity of a 


filling benefit. Preſumption of law ; and I cannot fend that to be tried by x 


Jury. But though it is a preſumption of law, it is not that 
kind of concluſive preſumption, againſt which nothing can be 
ſaid : but a prefumption, which the Jaw makes upon the gene- 
ral facts, liable to be rebutted by evidence; aud the kind of 
evidence for that is any demonſtration from the conduct aud 
language of the author of both gifts, that he conlidered the gift 
by the will as full a ſubſiſting benefit. that can be proved, 
the conſequence will be rebutting the pretumption of law, that 
he meant to adeem : and when ſpeaking of theſe engagements 
and the other circumſtances, it mult be remembered, that their 
whole effect is to raiſe evidence of its being in teſtator's con- 
templation, that his will remained unſatisfied. Taking it in 
that point of view, what is the tranſaction? The ſettlements, 
and their relative value, I now conſider as beſide the purpoſe. 
Much firuggle was made by the Flliſons to try, whether they 
could not get more than 5000l. as the fortune, the fon was tv 
have with her; and after pretſing a great deal for a ſpecifica. 
tion and ſecurity, that ſomething more ſhould be added, the 
converſation was pretty fairly ſtated by Buck in a letter, writ- 
ten to Elliſam the father, to induce him to conclude it upon the 
terms then in queſtion : for it fates, that Cook/on would not en- 
gage for a particular ſum, and by no means would conſent to 
ſecure that ſum. I do not believe, his letter to Cook/on was with 
a view to ſurpriſe ; but it was ſtretched a little in the manner ot 
putting it to him; for he tells him, the anſwer of Elliſon is, 
* as he hopes, the proviſion, you ſaid, you intended io make at your 
* deceaſe for your daughter, will be equal or nearly equal to what yu 
e 7ntend lo give at her marriage, he will reſt Perfect iy fatisfied will 
*© your word -” now to talk of repoſing their ſatisfaction upon 
the word ſuppoſed to be given, is, (I do not ſay deſignedly) 

going 
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going a little beyond the point of the converſation; for it was 
laying the man, charged with the expreſſion, under a promiſe: 
it became therefore very expedient- for C to go into a far- 
ther explanation. It is truly ſaid for Plaintiff, that the farther 


explanation muſt be taken with the letter, which occalioned - 


jt ; for it does not contradict that letter 2 lolo, it ſays nothing 
as to the ſum being equal or nearly ſo to what he would give 
as a portion : it leaves that not contradicted, and as to that 
therefore it muſt be admitted. The miſtake he mentions muſt 
mean as to his engagement, that the ſum ſhall be equal or nearly 
equal. The words © probable and poyſibk” are, I know, a com- 
mon expreſſion in Scotland. By that he meant to give an idea, 
that it was probable and poſſible, that it would be equal or 
nearly ſo. If he had left it there, I ſhould have thought, it 
would have carried the whole ; becauſe it would have wanted 
2 more diſtinct explanation, than that general phraſe would 
have given it. Not to give thoſe hopes, he refers to the con- 
verſation; and that turned upon a plan, to be executed by the 
wife, What was that plan? When TI firſt read it, I conceived, 
that conſidering the laſt words in the will itſelf, and the phraſe 
of the codicils, (though they are not ſtrictly codicils, I will call 
them ſo) the whole codicil muſt have been in his contempla- 
tion. In fact it would then have been an inaccurate expreſ- 
lion ; for the codicil goes to leave 40,0007. out of the diftribu- 
tion of the wife. But to ſhew, that inaccuracy was not his 
meaning, he has gone farther by ſpeaking of the iron works, 
from the ſucceſs of which, he ſays, his moſt material excre- 
leences will ariſe; and refers him to an account of them. He 
by his letter charges Elliſom with being in poſſeſſion of his real 
mind; and that it was turning upon that part of the plan, to 
be left in the execution of his wife; and that plan turning in 
itlelf upon the excreſcences from thoſe works. In the codicil 
hie favs, that what ſavings, he or his wife thall make, ſhall be 
diſpaſed of among ſuch of the children, as ſhe ſhall think fit, 
either in her life or by will. This therefore compared with 
the phraſe there 'uſed, and to which he refers, as having been 
told to him, muſt be deemed to be'a true explanation of the 
idea,, upon which the converſation proceeded ; and confc- 
quently of the extent of the hope, he held out, of what more 
ne would have. My opinion is, that, if this doctrine of the 
civil law, regulated, as it is, by the deciſions of our Courts, had 
never exiſted ; and if now the queſtion was, whether, accord- 
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ing to the genius and ſimplicity of the law of England, all ef. 
ſectval inſtruments, a man leaves behind him, ſhould take ef. 
feet according to the import, it would be wiſer that Courts 
ſhould not buſy themſelves to rebut them by evidence ; and 
that neither the preſumption on the one hand, nor the rebutter 
of it upon the other, had been ever a part of the law of Eng. 
land but I am not at liberty to turn out a rule of fo long 
ſtanding, and introduced by men much wiſer, than I can pre. 
tend to be. I muſt therefore admit the preſumption // When 
I have ſtated my doubt about the preſumption, I do not know, 
that this is a caſe, which would have afforded the beſt mate. 
rials to raiſe that doubt to the higheſt poiat ; for though I do 
not ſay, that the teſtator was appriſed of the preſumption, yet 
the law intends, that he did know it, as it intends every man 
to know its rules; and this removes all diſpute about the 
length of time. But I think here it 1s rather probable, that he 
had heard of the rule, as he might by accident; or elſe he 
would have firuck the legacy out of the will. There 1s rea- 
ſon to imagine, that the decree given in this caſe falls in with 
the intention of the teſtator, though that does not always hap- 
pen. All the obſervations muſt turn upon the effect of rebut- 
ting the preſumption, and not upon the validity of the pre- 
ſumption itſelf. He had three ſons and three daughters; one 
daughter was married before the will; to her he had given 
$000/. ; it appears upon the will, that inftcad of giving 48, 000ʃ 
which, if he had been to provide for the three daughters, as 
well as the ſons, he would have done, he has only given 
40,000), ; it appears, that he had it in his hopes to raiſe ano- 
ther ſum : it ſeems to be agreed on all hands, that he left 
about 90,000 or 100,000/. : it appears, that he determined to 
Ax pretty nearly a moiety among the children ; and to leave 
another moiety to be diſpoſed of by his wife, in order to keep 
the children obedient to her. By the converſations, he held 
with Elliſon and Buck, he ſeems to have hoped, that that would 
be divided in much the ſame ratio, as that, in which he had 
himſelf divided the other; for the conſequence would be, that 
this child would have a ſum equal or nearly equal to that, he 
had advanced. Theſe words, as they ſtand, cannot be thrown 


(A ſimilar rule, that a legacy is a ſatisfaction for a debt equal to, or leſs than 
it, acknowledged, but diſapproved by the Court: Mathews v. Mathews, 2 J of. 
635: Chancey's cale, 1 P. Vill. 4th Ed. 408, 410, n. where the caſes are collect- 


bY, 
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W by, when it is a queſtion of rehutting the preſumption ; for 1790. 
me words © equal or nearly equal” ſhew the hope of an uncer- 
W tinty. To deſcribe a certainty this would not he accurate; . 
and it is more probable, that he did mean to ſpeak of a thing, Coonvox- 
which was to depend upon chance and hazard to be defined. 
| The anſwer in his own letter has explained, what his mind 
was turning upon ; for he was referring to a probable event ; 
and it has turned out exactly according to the deſcription : for 
it would be enough to give her as much more, or nearly fo. 
| Now the ſingle queſtion being, whether the teſtator had ex- 
reſſed, that it was in his contemplation, that the proviſion in 
the will ſhould be a ſubſiſting one, notwithſtanding the Por- 
tion, he had given; and with ſufficient particularity : I muſt 
pronounce, that this notion of a ſubſiſting bounty was confined 
to that part, which, he hoped, would be tranſmitted to her 
through his wite. In ſaying this it is obvious, that what I have 
often repeated during the courſe of this cauſe muſt be true ; 
namely ; that, if he had referred generally to the will, it 
would have carried this legacy : for when I am obliged to find 
in his. expreſſions particularity enough to tie it up, I muſt ad- 
mit, that if he had referred ' generally to what ſhe would have 
had by the will, the extent of that reference would be evidence 
to the whole of the will. If he had ſaid, © /he is the object of 
* my bounty, and therefore greater expectations may be formed upon 
&« that circumſtance.” I ſhould have ſaid, that whatever the 
will appointed to her ſhe ſhould have had by virtue of that ge- 
ncral reference. But this under the terms uſed, and by the 
preſumption, may be confined to thoſe expectations, ſhe deriv- 
ed under the will, without being extended to the reſt; and in 
this inſtance, I believe, the preſumption has coincided with the 
intent. In giving an opinion of this kind I found myſelf upon 
a belief, that the huſband muſt have had great confidence in 
his wife, before this truſt was committed to her; and perfectly 
expected, that none of his children, and particularly not one, 
of whom he ſeemed to be fond, ſhould be treated more harſhly, 
than the reſt without great miſconduct ; and therefore that lady 
will, I dare ſay, conſider, that this ſuit will not abſolve her 
conſcience from performing her huſband's wiſh ; and his in- 
tention ſeems pretty clearly proved : this letter proves pretty 
well, that the huſband thought, he had ſome way or other ſe- 
cured out of the reſidue a proviſion for her, at leaſt equal to 
that, he had given her out of the fixed part. The Defendant, 
I dare 
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1790. I dare fay, will not mind this bill being filed; for there can h. 
( no doubt about the intention. 


ELLison 
Cool. For Defendant : 

It would not have come on, but that Mr. Elliſon was reſolved 
to try the right. I am ſure, this ſuit will make no difference 
Defendant will agree to their withdrawing their depoſit. 

Decree affirmed. 

Ex parte. COMING S. 
1790. April 20th, 1/790. 
Upon bank- TPON a bankruptcy petition by mortgagee for ſale of the 
_—_—_—— mortgaged premiſes being allowed, Mr. Abbot for the 


ing an sante petitioner delired, that the fale might be by auction in the 
Is Jett to the 


Commiſſion- country e 
ers, not di- | 


rected by the 
Sem min Lord CHANCELLOR. 


ſale by a The Court does not give directions about the mode of ſelling 


Maſter. 6 
hy the eſtate; but leaves that to the Commiſſioners, who will 
ſell in the manner, they think moſt advantageous. It is not 
like the ſale of an eſtate by a Maſter. 
Ex parte O*RE-1 I V. 
1790. April 14th, 1790. 
The Court HE Z7alian Opera Fouſe in the Haymarket having been 
1 conſumed by fire in June 1789, a patent for 31 years Was 


repreſenting granted to the petitioner to enable him to build a new houſe 


I.. li 0 — * * . 1 a . 
e upon the fite of Leice/ter Houſe in Leice/ter Square for the repre” 


provitions for ſentation of [talian Operas; which premiſes he accordingly 


carrying it on 


| | . ] 
were by purchaſed for that purpoſe. ' He had no concern in the old 


aprecment QC. 5 a EL . e the 3. 
Ach the Lord houſe. Several caveats were entered againſt ſealing 5 


Chamberlain; tent; owe by Sir Join Gallini, who had a ſhare in the old 
his executors 852 ſe 
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houſe, was an incumbrancer upon it to a confiderable amount, 1790. 
aud had been manager: another by Mr. Taylor, who began to — 


x parte 


rehuild the old houſe, claiming as aſſignee of the remainder of O'Reux. 
f which thirtecn and a hal.” remain and admini- 
a term of 21 years, 0 remained un N 


expired, for which term the premiſes in the Haymarket had the right to 
been let to Mr. Brooke by Mr. LVanbrugh, tenant under the the patent 


r 9 ——— 
9 e 


was not ſuffi. 


Crown. In this all the other creditors, except YVanbrugh, join- cientl con: 
ed. There were two more caveats by the patentees of the tj. een 


- = TD ., © . he H ſe. 
Theatres Royal in Coveni garden and Drury-lane. The petition hey 2 
was for the application of the Great Seal to the patent. for the party 
applying 
merely to an- 


| Mr. Mansfield and Mr. Lloyd for the petition wiſhed to hear ſwer e 
me objections to it; conceiving it to be a rule, that, where a net hy's : 


perſon applies for a patent, there is no neceſſity, that he ſhould proper caſe. 


. © » . . * 5 Upon ſuch 
gate a caſe in ſupport of it; but that it is ſufficient to anſwer application 
; 8; 's the Court 
the objections, which may be made to it. ur Nat th TR 
* that the King 


is not deceiv- 


Lord CHANCELLOR. of 6 
object diſap- 


I never heard of ſuch a rule. Perſons applying for a patent pointed; and 


| . : will re refent 
muſt make out a proper caſe for it; and I muſt know, what hs 


the purpoſe of the patent is. Suppoſe it was to give authority the King ; 


but will not 


to the King's ſervants, as they ſtile themſelves, to exhibit any decide upon 


thing without check or. controul ; and that there could be no = CF 


remedy but by Scire Facias for the abuſe of it: it is not pro- claimants, 
per, that any public exhibition ſhould be eſtabliſhed by the 
King's aſſent in this manner. I think, the perſon applying court wit 


ſhould lay a caſe before me. If it is to be under no controul, "* 8.2 pa 


they may repreſent libels and indecent things. Many very in- 22 
decent things have been lately repreſented on the ſtage here, of en 
which foreign Courts have complained with great juſtice. It 1s ry 
very improper, that public exhibitions ſhould be permitted is ao e. 
here, which place foreign Courts and their tranſactions in a ri- 

diculous light. I would not fign a patent, which did not put 

the parties under ſome controul, even though there ſhould be 


no caveat againſt it. 


TONE IT FRI APE RAE ANIL EN 


For the petition it was then ſaid, that the petitioner had pur- 
chaſed the premiſes at a great expence ; and applied for a pa- 
tent, as after ſuch an expence a licence from year to year would 
be too precarious a tenure : that he was ſupported by the firſt 
people in the kingdom ; and that the leaſe of the ground in the 
Haymarket would expire in thirteen years and a tew months. 
VOL.:L G eg | But 


— 2 


— 
— * 
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1790. But the Counſel for the petition offered to file affidavits, if the 
Court ſhould think it neceſſary; and complained, that the af. 
9 fidavits on the other fide were filed a very ſhort time before the 


petition came on. 


Lord CEANCEL LOR. 


You do not mean, I ſuppoſe, to leave your caſe there. Upon 
the other fide, I ſuppoſe, it will be argued (and that will be the 
beſt way of arguing it) that the parties have been at a great 
expence upon the ſtrength of a licence from year to year; and 
it would be a great hardſhip upon theſe people, who, induced 
by their reliance upon that, have laid out their property, and 
have loſt it by accident. The only pretence for it is to give the 
public better accommodation, than they had before, and better 
than can be expected, after what has happened to the old houſe. 
It is like, what was attempted in Parliament lately, and was 
near fucceeding, about a new Play-houſe. The King may, if 
he pleaſes, grant licences to twenty new Play-houſes ; and may 
give liberty to erect them in Covent-garden and Drury-lane cloſe 
to thoſe, which are eſtabliſhed ; but would it be right to do 
ſo? It would be a hardſhip on the parties concerned in the 

other houſes, who engaged their property upon a reliance, that 
Eſſentialto Nothing of that kind ſhould be done. I have a general idea, 


the complaint that it is like ſetting up a market near another market; and, 


of an old mar- 


ket againſt a that the principle of that caſe applies to this. It would be eſſen- 


—_ 3 
e tial to the complaint in that caſe, that the old market was 


that the old competent to the accommodation of the public, becauſe other. 
is competent 


to che accom- Wiſe they could have no right to complain: ſo here the old 


8 proprietors muſt be able to keep it up in a proper manner. This 


, is more like a tenan*-right. But if the Crown grants a patent, 
etors muſt be and induces people by that to lay out a great fund, it would be 
33 very wrong to grant a rival patent wantonly. The accommo- 
3 dation of the public is the principal thing to be conſidered. 
public being The circumitance of the leaſe having only 13 years to run will 
re be material, when it comes to be argued. But the petitioner 

muſt not be ſurpriſed; therefore let it ſtand over, that the pe- 

titioner may make a proper.caſe, and file affidavits in ſupport 


of it. 


On the 20% a and 23d April 1799 the petition come on again 
upon the affidavits of the parties, | 


Mr. 
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Mr. Mansfield, Mr. Lloyd, and Mr. Richards for the pett- 3 


ion. 


The ground of petitioner's claim is, that the late Oper Houſe, 
in which the polſetior had only a term of thirteen years and a 
half, was overwhelmed with debt, ſo that it is impoſſible, it can 
ever be reſtored ſo as to make an effectual place of amuſement 
for the public, ſuch as they have a right to expect; ſince there 
is now 1:9 doubt, that an Opera is a proper eſtabliſhment in this 
country. The conſequence was, that Ga/lini and others turned 
their thoughts, to what was to be done. This produced the 
connexion between Gallini and the petitioner. They firſt fell 
upon plan of re- building the houſe upon the old ſite, the term 
in which is ſubject to various claimants in various rights, ſo 
that it is much incumbered. Counſel having been conſulted 
upon that project were of opinion, that no hope could be derived 
from that, unleſs under the authority of Parliament, to diſpoſe 
of the rights of the various claimants. That opinion produced 
a petition to the Houſe of Lords tor leave to bring in a bill, which 
failed; and then theſe parties, thinking it would be advantage- 
ous to them to build a new houſe, took up upon that opinion 
the project of building a new houſe on a new fite. It was im- 
poſſible, this could be effected without the favour of the Crown 
to inſure the parties ſuch a permanent intereſt, as a patent 
would give them. The common way of conducting the bufi- 
ncſs hitherto has been by licence from year to year by the Lord 
Chamberlain, merely to exempt the parties from the penalties 
in the Act 10 of the late King. The great funds neceſſary for 
this purpoſe could not be had without a permanent intereſt for 
the ſecurity of the lender. The King conſented to grant a pa- 
tent upon a proper piece of ground being purchaſed, and upon 
the i tereſts of YVanbrugh being ſecured; both which have been 
complied with. At firſt a patent was propoſed for 21 years ; 
but that not being thought a ſufficient ſecurity, application was 
made for one for 50 years; and at laſt it was granted for 31 
years. Nothing could be done for effecting this purpoſe till 
the purchaſe of the premiſes, which took place in December 
1789. The plan was communicated to the Lord Chamberlain. 
Up to the agreement for the purchaſe Gallini and the petitioner 
acted together. The vendors were purchaſers under a decree 
of this Court; the agreement was ſigned by thein, and by the 
petitioner for himſelf and Gallini, with whom a copy was left. 


Some 
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—— 
Ex parte 
O'RuiLy. 


Caſes in Chancery. 


Some ſtipulations being required by the Lord Chamberlain, an 
agreement was drawn up as between him and them ; a copy of 
this alſo was left with Gallini. It was underſtood by the peti. 
tioner, and, as he thought, by Gallini, that as between them it 
was perfectly ſettle] ; but Gallini refuſed to execute the arti. 
cles, when they met for that purpoſe, though he had agreed to 
them, and had them in his cuſtody a long time. The conſe. 
quence was, that the treaty for the purchaſe of the premiles 
having been completed, the petitioner was obliged to complete 
the purchaſe himſelf, which was for 31,5507. ; and he has ac- 
tually paid 8000). for which he had given a note in his own 
and Gallinis name; which he was obliged to get a friend to 
pay for him. The whole, to which he is made liable, is 
38,000/. Upon this ground the petitioner applied for the pa- 
tent himſelf. It has been granted, and is confined to Tfalian 
Operas, with proper reftrictions to prevent improper repreſen. 
tations, and from aliening without licenſe from the Crown. 
Thoſe, who now oppole 1t, contend with each other as much 
as with him. Gallinz wiſhes, a patent ſhould be granted; but 
inſiſts, that he is intitled to a moiety. That your Lordſhip will 
not decide on this application. If he has any equitable claim 
on this, it is property as much as any thing elſe, and he may 
diſcuſs his claim afterwards by a bill. The petitioner's Counſel 
has in fact approved the title. 


Lord CHANCELLOR. 


| You mean the title under the decree of this Court. I do not 
doubt that : but my doubt is, whether any Counſel would ad- 
viſe his client to lay out money on this in reſpe& to Gallini“ 
intereſt. | 


For the petition. 


It appears from all the affidavits, that Gallini ſhuffled in the 
buſineſs. They undertook jointly to make this purchaſe ; and 
Gallini undertook to pay 8000/7. by a certain day; and when 
called on to execute the articles, . which were a long time in his 
poſſeſſion, he refuſed, deſiring till next day to conſider, and 
then ſent a poſitive refuſal, declaring he would have nothing 
more to do with it ; in conſequence of which the petitioner be- 
came liable to all the expence, and has laid out a great ſum in 
expectation, and upon the faith of the patent ; and, though he 


is not in the habits of managing, he ſwears, he employs a man, 
who 
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who has been for years in the habits of managing theſe affairs. 1790. 
Gallini's conduct was an abandonment of his agreement; for it — 


yy parol. But ſuppoſing it not an abandonment, that is no 
round for refuſing the patent; for his claim may be diſcuſſed 
afterwards: Taylr contends againſt him; for he is againſt any 
tent, It is hard to know, what he means. Pending and with 
\ knowledge of all theſe tranſactions, and having a very trifling 
zutereſt, he is proceeding to rebuild the old houſe. It is im- 
poſſible for him to compel a renewal ; and he can have no ex- 
dectation of it; for YVanbrugh has aſſigned his reverſionary in- 
tereſt with the uſual expectation of a renewal to the peti- 
tioner ; and has covenanted to endeavour to procure a renewal, 
and to aſſign that alſo: in conſideration of which, and of his 
expending on the new houſe the ſum of 35007. inſurance money 
on the old houſe, the petitioner has covenanted to pay him a 
rent of 1280“. a year; and to indemnify him againſt a cove- 
nant, by which he was under engagements to lay out that inſu- 
rance money in rebuilding the old houſe, in caſe of any acci- 
dent by fire. FLanbrugh then, the perſon materially intereſted, 
is ſatisfied. Taylor has an intereſt for thirteen years and a 
half; but confidering, how it has gone on under his manage- 
ment hitherto, that it has long been a litigated concern, the 
load of incumbrances upon it, and the vaſt expence of opening 
it, it is impoſſible to be done. They cannot be ſerious in re- 
building it; for at the end of the term it will be to be left for 
thoſe, who are intitled to the reverſion. It is not reaſonable to 
expect, that under ſuch circumſtances it can afford the publick 
that entertainment, they have a right to expect. He has not 
ſtated, what means he has of conducting it better than before. 
It would be a mercy to them to determine their undertaking ; 
lor the debts amount to 70,0007. ; which, even if the houſe was 
Handing, could not be liquidated in the remainder of the term: 
but from Taylor's own ſhewing a large ſum muſt ſtill be bor- 
rowed ; and, to Judge from his former conduct, we muſt infer, 
that he will not be able to liquidate it in that time, when he 
proceeds to build another houſe, by which he mult incur a 
conſiderable addition to this load of debt. It is practiſing on 
the credulity of the puhlick, which a Court of Juſtice is bound 
to prevent. Taylor is the only perſon rebuilding the old houſe; 
aud there is a perſon on the ſpot on the part of Gallini, giving 
te workmen hourly notice not to go on at their peril. This is 
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the firſt time, a queſtion of this kind has come on; for ſuch 
patent was never before diſputed in this manner; but the q. 
dinary way was only to anſwer objections to it. 


Lord CHANCELLOR. 


All objections to it are open upon the caveats ; and the pm. 
priety of it muſt be ſuſtained in every particular. As to the 
agreement with the Lord Chamberl in, it is rather an odd mes. 
ſure : He is only a temporary officer; and his agreement mut 


be executed by his executors and adminiſtrators, and by him. 


ſelf if out of office. The proviſions in that agreement ſhould 
make part of the patent, not an agreement with the Lord Chun 
berlain his executors and ad miniſtrators: What have they to do 
with the regulation of a public, eſtabliſnment? The reſervation 
of benefits to his executors muſt have been without his know. 
ledge, and a miſtake. But you do not connect the patent with 
the building ; that may go one way, and the patent another, 
It has been wiſely done hitherto to grant a licenſe from year to 
year. The honour of the Crown and its compaſſion are con- 


- cerned to continue it, unleſs it is abuſed. If the Crown choſe 


Patent, even 
in fee, could 
not ſtand, if 
abuſcd. 


to grant it during pleaſure, which perhaps would be the beft 
way, there they would, like other ſervants, depend for the 
continuance of it upon their good behaviour. Unleſs you lay 
before me ſuch a patent, as will ſecure all the proprietors, | 
muſt adviſe the Crown againſt it. It certainly is not poſſible to 
grant it in its preſent form, and with that agreement with the 
Lord Chamberlain, which is abſurd. The old patents of the 
theatres, granted to K7//izrew and Dawenant in the time of 
Charles II. were, I am told, in fee: but whether they were, or 
not, the patentees have not provoked an inquiry into them; 
and, I dare fay, they will have too much diſcretion to do ſo: 
for, even if they were in fee, they could not ſtand half an hour, 
ifabuſed. I would not adviſe the Crown to extinguiſh proper. 
ty to the amount of 70,000 or 80,0007. by granting a rival pa: 
tent, unleſs there was miſconduCt, or unleſs the miſerably en. 
tangled ſtate of the property made it impoſſible for them to 89 
on to the advantage of the public. But here they are going 0 
and at a great expence. However if the King thinks fit to fe. 
tuſe a licenſe; and ſees no objeCtion to that, I cannot enter up 
on it, becauſe not referred to me. If you can get it into af 
other office than mine, it would be better; for I am very in. 
competent to decide on thele affairs. If you will go to the Lri 

 Chamberlutt 
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| /amberlain, who underſtands them, you will get a good judg- 1790. 
ment upon it. Here is an adventure ſubſiſting under an annual Th as 
licenſe, which, I muſt take it, will he renewed ; if ſo, I do not O'ReiuY. 
enter into the reaſons of it; but while the King does continue 
that licenſe, this patent cannot be granted. If the King puts an 
end to it, then you will fland on your own ground. I am 
amazed, that, meaning to conduct themſelves properly, they 
ſhould think, there is any difference between a patent and a li- 
cenſe. They have always been conſidered as the fame. There 
is now a ſubſiſting licenſe for performing Operas at the little 
theatre in the Haymarket; which looks like an intimation, that 
they may go on, if they can. Suppoſe this had been a clear 
ſubject, inſtead of being loaded, as it is, with theſe incum— 
brances; and that it had belonged to one man, who was burn— 
ed out, and applied to the Crown for a renewal of the licenſe, 
undertaking to go on: I ſhould ſuppoſe, not that the King's 
word would be abſolutely engaged; but that the royal indul- 
gence and compaſſion would be continued to him. If the Kg 
refuſed it, it would be upon reaſons very unfit for me or for any 
one to diſpute ; becauſe it reſts intirely in his royal breaſt ; and 
it cannot be in one more honourable. But while this licenſe 
does exiſt, I muſt think, it will not be determined. 


Solicitor General and Mr. Mitford for Sir John Gallini. 


The application is for the favour of the Crown to grant the 
petitioner a conſiderable advantage. There are two queſtions ; 
firſt, whether it is proper independently of all other conſidera— 
tions; ſecondly whether proper, conſidering . the claims of 
others. The firſt muſt depend on the Crown and your Lord/hip's 
determination ; as to the ſecond, the grant of a fair or market 
cannot authorize A to hold one upon the ground of B. for the 
Crown will not by its grant injure the property of another. 
Gallin; is importantly intereſted ; he has a conſiderable intereſt 
in the old houſe; and has acquired a conſiderable intereſt in 
this property, propoſed to be conveyed to the purpoſes of the 
new houſe. I cannot diſavow, that he has paid more attention 
to the new concern, than was fair with regard to the old one : 
do not defend that part of his conduct. Upon this caſe every 
realonable attention muſt be paid to the public morals, and to 
the creditors of the old houſe. In another reſpect alſo Gallini 
i in a fituation, which muſt give him ſome concern; becauſe 
wis lated in the petitioner's affidavit, that the Ning had figni- 

hed 
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hed his will, that the patent ſhould be joint; and that from a 
repreſentation of certain fass aiterwards Gallini is now thought 
unworthy of that mark of the royal favour. If the patent can 
be the ſubje& of a truſt, the petitioner muſt hold it as to 2 
moiety for him. Upon the ſame ground, if he chooles to cal! 
on the vendors for a conveyance of the premiſes in Leiceſler 
Square, he has a right, which cannot be repelled, as joint-te. 
nant by the agreement. By putting him out of this concern 
they have cut from this application every merit, it had, By 
Taylor's affidavit it appears, the petitioner was clerk to a con- 
veyancer. Upon Gallin?s ſtatement to him of the diſtreſſes, 
he laboured under in the management of the Opera Houſe, this 
young conveyancer thought, he could extricate him from them, 
He has not ſtated, how the application for the Act of Parlia- 
ment came to fail ; but the reaſon is plain. They thought it 
probable, that an attempt to build a new houſe would he much 
oppoſed by the creditors of the old, and by Mr. Yanbrugh who 
had a moſt ſolid and ſubſtantial intereſt ; namely, a reaſonable 
claim to apply to the Crown for a renewal ; ſuch a claim on 
the beneficence of the Crown is a ſubſtantial intereſt. The pe- 
titioner then applied to the perſons, who had purchaſed theſe 
premiſes in the Mafter's office, before the report was confirmed, 
They had been fold in this Court for 24,000/. Inſtead of com- 
ing here to open the biddings, as he might have done, he 
agreed with them immediately for himſelf and Gallini for 
31, o.; and there is an expreſs condition, that if any one 
goes to the Maſter's office to open the biddings, the $000. ſhall 
be repaid, and an end put to the huſineſs. Gallini diſapproved 
ſeveral parts of the articles; and was much ſurpriſed at the pe- 


nalty of So, ooo. Gallini ſwears, that Mr. Bray and Mr. hel 


don diſapproved ſeveral parts of them; and the petitioner ad- 
mits, they were at Mr. Bray's chambers ; who, Gallini ſwears, 
adviſed him not to execute them. Upon this he refuſed to ex- 
ecute without the approbation of the two Counſel ; and yet the 
next time they met, he was called on to execute thoſe very 
articles, which were ready engroſſed. Then they have recourſe 
to the caſe of Legal v. Miller, 2 Veſ. 299 to prove, that 2 
written agreement may be abandoned without writing ; but 
the Court cannot ſay, that, refuſing to execute the articles under 
ſuch circumſtances, he is therefore to be cut out of all his inte- 
reſt. This bufineſs has been carried on upon principles, which 


the Court in any other tranſaction would call corrupt; I mean 


In 
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in the ſenſe, in which this Court uſes the word: for in theſe 1790. 
juſtruments there are conſiderations and agreements extremely ——r— 
ſingular. The leaſe to Brooke, who held as truſtee for the cre- ROE: 
ditors, obliges Vanbrugh to infure the premiſes for 35001. He 
muſt, if he choſe to call tor his rent, have laid out to that 
mount in rebuilding ; but he has expreſsly covenanted to abate 
lis rent in the proportion of 194. a week for Brooke to rebuild ; 
and that the inſurance money ſhall be applied to that purpoſe. 
Then /anbrug/'s conſideration from the petitioner is a ſhare in 
reſpect of this inſurance money, and a rent: the firſt is the 
property of the creditors; and as to the ſecond, he harters his 
dlaim upon the benevolence of the Crown to ſecure his own in- 
tereſt, The petitioner indeed covenants to make good the 
claim of the creditors ; but it was manifeſtly his intention, that 
that indemnification ſhould be given to Fanbrugh, if he was 
compelled to apply the money upon the old premiſes ; but that 
he ſhould be compelled by all the tedious proceſs of the law, 
before the creditors could recover this money. Under this 
agreement even the petitioner is concerned in the old houſe ; 
for he is bound in certain circumſtances to lay out 3500/. by 
being obliged to indemnity FYanbrugh, if compelled to lay out 
that ſum. A great deal more has been given for this property, 
than as mere landed property it was worth. If Gallini aban- 
doned the agreement, that was for the benefit of the petitioner ; 
and perhaps means have been uſed to make him abandon it. 
The original agreement had to a certain degree the intereſt of 
the creditors in view. The whole extent of thoſe claims could 
not be provided for: it was neceſſary to ſacrifice thoſe more re- 
mote to thoſe nearer: therefore Yanbrugh, the mortgagees, and 
Gallizi were propoſed to be firſt conſidered. The intereſts of 
thoſe concerned in the old houſe were made the foundation ot 
the application. By degrees the petitioner withdrew himſelf 
om them; and having, as he thought, prevailed on Gallini 
to abandon his claim on the new undertaking, applied for the 
patent himſelf; though Mill in his athdavits there is ſome ſort 
ot proviſion mentioned for the creditors. It cannot be ſuppo- 
led, Gallinzi meant to abandon a benefit, which he was to have 
independently of the other. The penalty of So, cool. might 
attach upon Gallini much more than upon the petitioner, who 
is a mere man of firaw without any property. The old pro- 
prictors are carrying on the buſineſs at this time as much as 
polible at the little theatre in the Haymarket with the old 
VOI. I. 1 ſcenery 
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ſcenery and materials, ſaved from the fire. If this patent pa. 
ſes, it will put an end to their annual licenſe, which will be 
of no value. On the other hand the Crown certainly does ng 
intend, there ſhould be two Opera Hoiſes it not, the licenſe 
muſt, from the moment this patent paſſes, be withheld from 
the little theatre, and the protection of the Crown withdrawn 
from the proprietors : one of them muſt drop, 


Mr. Graham for a claſs of twenty four creditors by morlgage , 
oho had ſubſcribed 5001. each : 3ocol. had been paid | 6 
them ; fo they remained creditors by mortgage for 90001, 


It is now ſixty or ſeventy years, fince Operas have been ct 
tabliſhed in this country; and the common courſe of condu6. 
ing them has been by annual licenſe ; which has impreſſed on 
the public an idea, not that the royal word was abſolutely en- 
eaged ; but that while there was good behaviour, ſuch licenſe 
would be renewed. - The cftect of that was, that numbers of 
people have been induced to engage their property in it. No- 
thing has happened, but the fire, which muſt neceflarily have 
produced compaſſion in the King, inftead of any change of his 
kindneſs to theſe people. There may be good reaſons afligned, 
why the King ſhould part with his controul over the play- 
howfes for a confiderable time ; though perhaps, if that meaſure 
had been well conſidered at the time, it would not have been 
adopted: but it may be neceſſary in order to give that perma- 
nence, which will enable them to procure better entertainment 
ior the public. But the Ning ought to keep the controul over 
Cperas in his own hands; 9 it is ſo precarious. We all 
know the fate of French Operas the whim of the town may 
affect Ilalian Operas in the ſame manner. Alſo, if they ſhould 
become a more general amuſement, inſtead of being confined 
to the higher circles, it might occaſion a relaxation of morals 
more congenial to the //alian than the Eugliſi character; and 
make it expedient to put a ſtop to them at once. The petitioner 
from his education is not likely to give ſatisſaction. He lets out 
by borrowing money, though he ſtates his claim to be founded 
upon the embarraſſed ſtate of the finances of thoſe, concerned 
in the old houſe. The only ſecurity, he Huld give, is upon 
his promiſed patent; therefore he diſappoints the patent in the 
outſet. Neither has he complied with the requiſitions of the 
Crown; for he cannot be ſaid to have purchaſed theſe pre- 


miſes. He may become inſolvent ; and then there is no one, 
—\ 
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in whom the patent could veſt. He begins with a law-ſuit ; 
ſor Gallini may come here immediately to have his right efta- 
iſhed for a moiety. 


Mr. Hardinge and Mr. Holliſt for Mr. Taylor and all the 
olhier creators. 


Nothing is required from thoſe, who oppoſe the patent, but 
to ſhew they have an intereſt. There are two principles ap- 


plicabie ; firſt, if a patent appears to have been obtained ſur- 


roptitiouſly, and by fraud upon parties deeply intereſted in the 
property, that is a very ſolid ground for vacating the patent ; 

therefore your Lordſhip will fee, that a fair caſe be laid before 
the King - Tecondly, if there w as an equal proſpect of perma- 
nance, which I deny to be the caſe here, and an equal ſecurity 
point of controul, which I alſo deny to be in this caſe, yet 
the circumſtance of large property inveſted in this adventure 


9 85 the faith of its continuance, and of debts bong fide accru- 


cd, would turn the balance. From the fraud attempted this 
inference may be drawn; not only that the public would 
have ground in general to diſtruſt ſuch a man; but it goes to 
the point of permanency too; for the controul will not figmity 
1y thing to ſuch a man, whole agreements are waite paper, 
and a mere nullity ; as is this agreement with Fanbrugh. Ob- 
ierve how the petitioner has come in. Tyler and Gallin: 
agreed to rebuild upon the old fite for their joint benefit: at 
this very time, according to the petitioner's account which 1s 
very doubtful, Ga/lini was engaged in a treaty with- him for 
the purpoſe of excluding the proprictors of the old houſe. A 
cillerence aroſe about the ſum to be allowed to Gallini. He 
wanted 15,00cl.; Taylor would not allow him more than 
12,000/.; and it was referred to arbitrators to ſay, what ſhould 
be allowed him above the latter ſum ; and then for the firſt 
time comes the petitioner, who was only a clerk ; and he talks 
of Gallini's cheating him, though they were to meet at the pe- 
iiticner's chambers to diſcuſs, what the ſum ſhould be, the ſet- 
tlement of which was to put him for ever out of the concern, 
He did not hint to theſe partics, that he was acting againſt 
dem; and in the ſummer Taylor to his great aſtoniſhment 
told of theſe circumſtances. Gallini, being aſked about it, 
885 he merely employed him with reſpect to his contract with 
layicr ; and the petiti»ner himſelf ſaid, that he was only agent 


er Gallini ; and that it was diſhonourable in him to think 
otherwiſe. 
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| petitioner. 
Thus it ſtands between theſe individuals: but not Taylor only, 


kind, are defrauded by this. 


ragement. 


latisfactory to all parties. 
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otherwiſe. Taylor ſurpriſed at this applied to the Crown, and 
was told by the Lord Chamberlain, that he was very ſorry, he 
was too late; but that an actual promiſe had been made to the 


He then heard, that Gallini was alſo left out. 


but immenſe loads of property, and of the moſt reſpectable 
Taylor has bong fide advanced 
17,000 or 18,000. within four or five years: he ſays, he has 


improved the boxes from 5000 to Io, oo. a year: he is ſtrug. 
gling for the intereſt of the other creditors embarked with him, 


Then what a fund of property is completely, and I will fay 
wickedly, abandoned in this new plan. For no one of the: 
claims is there any proviſion made. The proviſion for Fan. 
brugh only makes the matter worſe ; for it 1s covertly to elude 
the other claims: what ground does he lay to ſhew, the eſta 
bliſhment will be permanent? Only that he has great encou— 
There is no fund of ſubſcription provided; but, ke 
ſays, he will put it all into the hands of truſtees. We have no 
idea of a patent; which is idle; but only wiſh to go on as 


before, with any additional controul the Crown may think pro- 


The creditors ſtand on a better footing than the petitioner 


per. 


as to the chance of permanence and controul ; and alſo have 
the merits : they have the complete aſſent of all the perſons in- 


tereſted in the old houſe, not excepting even Gallixz ; for he 
has agreed to accept the reduced ſum (+). Their plan will be 
It was formed by the committee of 
the creditors ; there are truſtees repreſenting every intereſt, and 
a provition for-every claim on the old houſe. The whole de- 
mand upon it excluſively of the expence of building is 4t, o.. 
the expence of building will be 20,000/7.; for: which ſum a man 
has engaged to have it ready by January. To anſwer this ex- 
pence they have in hand inſurance money to the amount of 
8oool. ; in Court 5000. ; and a quantity of ſcenery, furniture, 


and old materials ſaved from the fire to a conſiderable amount: 


ſo that the whole ſtock in hand amounts to 21,0007. ; and by 
this arrangement no one claimant is injured. The petitioner 


has nothing: ſo that if the ſum to be procured by the propri- 
ctors is 70, ooo or So, ooo. he would have to procure conſider. 
ably above Io, o.; and muſt. mortgage his patent in the very 
. outſet. He ſtates, that he was obliged to get a friend to ad- 


) This was denied by his Counſel. 
Vance 
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vance the firſt ſum of 80007, It was neceſſary to begin to 
build immediately in order to have it ready by January. As to 
the objeftion from the ſhortneſs of the term; the proprietors 
thin! the agreement with Fanbrugh will turn out a fraud and 
a nullity: and hope, that if they go an with the good opinion 
of the public for thirteen years and a halt; at the end of that 
time /Vanbrugh will be glad to treat with them; by which time, 
it is probable, the petitioner will have abſconded, and turned 
out a mere man of ffraw. He, who has nothing to ſtake, can- 


not have any intereſt but from day to day. 


Mr. An/truther for the patentees of the Theatre Royal Drury. 


lane. 


The only way, the patentees of Drury-/ane conceive their inte- 
reſts may be affected, is, that there is at preſent a licenſed 
Opera-Houje in the Haymarket ; and, if this patent is alſo grant- 
od, there will be two; and then the places of public amuſe- 
ment will be more, than the town will require. 


Mr. King for the patentees of the Theatre Royal Covent- 
garden. 


The patentees of Covent-garden conceive, their intereſts may 
be affected, becauſe the word © Operas” is mentioned in their 
patent in the enumeration of entertainments, they are autho- 
rized to repreſent; and in fact Operas have been performed 
there ; particularly in the time of Handel ; and they conceive, 
they have a right to perform them, if they chooſe. They do 
not however mean to inſiſt upon the exerciſe of that right; but 
only wiſh the thing to go on as before by licenſe from year 10 
wear . 


20% April, 1790. 


Reply. 
The oppoſition made to this patent lies in a very narrow 
compaſs, conſiſting only of general objections, which might as 
well be made by any one elſe; not of any particular injury to 


Here the petition was adjourned z and the Lord Chancellor adviſed the Counſel 
for Mr.  Reily to give up the patent; and apply for a warrant from the Lord Cham- 


tera, in order to bring it before him: but this recommendation was not ſol- 
wwed, 


Vor. I. K k the 
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lain, his executors and adminiſtrators ; which mode was adopt. 


* 
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the parties oppoſing it. The petitioner after a long examina. 
tion by the officers of the Crown has been conſidered as a Pro. 
per perſon. It has been communicated to and approved by the 
King, in conſequence of which he made himſelf liable to z 
great expence in the purchaſe, as a neceſſary previous ſtep he. 
fore the patent could he granted. There is no perſonal ohjec. 
tion to him. Having ſo laid out his money, he applies of 
courle for a patent. The grant of a liberty to carry on this en- 
tertainment is peculiarly within the pleaſure of the Crown: his 
Majeſty is capable of forming a complete judgment upon it; 
and it 18 a very improper ſubject to be diſcuſſed here by perſons 
engaged in buſineſs: of ſo different a nature. It is impoſſible, 
they can decide, whether a patent or licenſe is the beſt mode o- 
conducting it. But it is ſworn, the perſons, who are to ad. 
vance money upon this (which he could not be expected to do 
himſelf) will not lend it on the ſecurity of a licenſe. They 
would not even be ſatisſied with a patent for 21 years. There. 
fore a patent is neceſſary. But ſuch patents have been granted 
in fee. Acts of Parliament relative to ſuch diverſions all 
ſuppoſe a right in the Crown to grant ſuch patents; though 
they do not expreſsly refer to them; whence it ſeems, that 
thoſe even in fee were legal. The petitioner will certainly in- 
{ert in his patent any other proviſion, your Lordſhip thinks fit 
As to the ground, upon which the theatre 1s to be built, and 
the right of carrying on the entertainments being more connec. 
ed, than they have been, it was intended in the articles, from 
which Galli retracted, that the right to the ground ſhould he 
conveyed to truſtees for that purpoſe. But it is impoſſible, the 
two rights can ever be diſunited ; for no perſon would ever lend 
money upon it, unleſs he had a proper intereſt, not only in the 
houſe itſelf, but alſo in the patent. The proviſions for carrying 
it on properly were to be by agreement with the Lord Chamber: 


ed, as he is not a corporation; and therefore it could not be, 2s 
1zreements with corporations are, viz. with them and their 
ſuceeſſors. From a view of the whole it ſeems, that unleſs a 
new houſe 1s built independently of thoſe, who before the ac- 
cident of the fire had ruined the old houſe, it is probable, there 
will be no ſuch exhibition hereafter. _Gallin”s oppoſition 
which is the principal, is certainly very extraordinary in ob- 
jecting, that the intereſts of the proprietors of the old houſe 
were not ſufficiently attended to; his intereſt being, we con- 


feb, 
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ſeſs, one of the firſt, His counſel admit, that he paid more at- 
tention to the new adventure, than he ought, conliftently with 
the rights of the other proprietors. His affidavit goes to in- 
duce the Court to think, he ought to have a ſhare in the patent; 
there is not a word in it of a proviſion for the creditors; though 
now by his counſel he repreſents, that ſome care ought to be 
taken of them: but it is impoſſible, if the new work goes on; 
fr that would be ruined by the incumbrances, as a new houſe 
on the old fite would be (-). Gallinis conduct juſtified the pe- 
titioner. Till the purchaſe of the premiſes was made a com— 
plete bargain, the patent could not be obtained: to do that he 
paid Soo. of the purchaſe money; then Gallini fell off for the 
reaſons ſtated in the petitioner's affidavit: namely, becauſe he 
did not like the proviſions (un) for the Lord Chamberlain ; nor 
the manner in which his own intereſt was ſecured ; but he 
alſo ſaid, he did not intend to have any thing more to do with 
it, nor with any operatical concern. The petitioner applied 
ſingly; becauſe he had reaſon to think, unleſs he complied 
with the conditions required, . ſomebody elſe would apply. 
Gallini in his affidavit only ſays, that he was afraid of the pe- 
nalty, and makes the other objections before mentioned; but 
does not ſay a word of Yanbrugh ; though now he mentions his 
intereſt as the reaſon of his refuſal to execute. There was no- 
thing opprobrious in the petitioner's conduct to /anbrugh. See- 
ing the ruined ſtate of the houſe, (before the fire) he agreed to 
indemnify YVanbrugh from his covenant, the effect of which it 
was impoſſible to prevent ; if any one ſhould be mad enough 
to inſiſt upon the performance of it. The reſt of the bargain 
was to pay him a rent. The King choſe, that F anbrugh's inte- 
reſt ſhould be provided for. 


Lord CHANCELLOR. 


Then there was a conſideration with reſpect to Fanbrugh, 
which did not apply to the reſt. 


Tor petition. 
There was, 


n) The Lord Chancellor here aſked, if all the creditors had not agreed; and ſaid, 
he underſtood they had; and if ſo, though but for a ſhilling in the pound, it was 
but as the pullcilion of one man: but Mr. Mansfield ſaid, they had not all agreed. 


() One was a power of giving orders, 


Lord 


taken under 
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Lord CHANCELLOR. 


There is no evidence before me of any ill treatment of the 
performers ; a very little would be ſufficient. 


For petition. 


There is not now: but it has often appeared in this Conrt 
before, 


Lord CHANCELLOR. 


There are many confiderations, which certainly will not res 
with me to be determined upon this petition. The uſe, the 
King may derive from its having been before me, is, that the 
true {tate of that part of the caſe, upon which the King's judg- 
ment will turn, has come out more intelligibly, than it had 
before. All parties ſeem to agree, that an Opera-Houſe is a pro- 
per eſtabliſhment in this country ; but you will not expect me 
to determine, which of theſe plans is the bet. The thing, that 
comes nearer to my office, is to ſee, that the King be not de. 
ceived ; and that he does not throw out of his hands that au- 
thority, which ought to be retained. Many conſiderations re- 
quire, that public eſtabliſnments of this nature ought to be in 
the hands of the Ning, and the ſtatute of George II. requires 
it. The patent certainly cannot ſtand in its preſent form; but 
if in other reſpects it is fit, it ſhould be granted, it muſt ; but 
they muſt take it under proper reſtraints ; for whoever takes 2 
patent, muſt take it upon thoſe terms. The contract with the 
Lord Chamberlain will not do as a check upon them. What 
ever is impoſed, muſt be impoſed by the Crown. The thing 
going nearer the heart of it, and which principally relates to 
my office, is to ſee, that the Xing be not deceived, nor his ob- 
ject diſappointed. I take it, there were no ſuch things 3 
theſe antecedent to the time of Charles II. In the time oi 
James I. as in that of QM Elizabeth maſks and ſuch diverſion 
were under the immediate direction of the Crown executed 
partly by the Lord Chamberlain, but more immediately by the 
Maſter of the Revels. They acted as the King's ſervants: and 
Charles II. ſtill preſerved the ſame idea, when he gave a pi 
tent to Killegrew and Davenant- but inſtead of leaving it to the 
management of the menial ſervants of the Court, of which the 
Lord Chamberlain is certainly one, the King appointed other 
perſons to execute it. It ſeems odd; if there was any thing % 
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| be required in the perſon, who was to execute this, that it 
ſhould be given to him, his heirs and aſſigns; hut ſo it was 
given. Thus it reſted till the time of Q. Anne then the two 
companies either from a quarrel or ſome other cauſe were 
united. Then Collier and Sir Richard Steele got a patent; which 
is, I believe, the patent, which has continued down to this 
day; under which Drury-/ane theatre is at preſent governed; 
but I do not pretend to ſpeak with certainty about it: Cibber's 
Apology is the book, from which I have gained my informa- 
on. They were intitled to exerciſe this notwithſtanding the 
At of LYagrancy and any other prohibition. But it came at 
jalt to he abuſed ; for every one acted. Then came the ſta— 
tute 10th of the late King ; which only reſerved to the King the 
right of granting this liberty. Here it would be neceſſary to 
provide, that the patent and the property ſhould he in the 
ame hands; for from the account, the petitioner gives, I am 
afraid, the eftabliſhment in the houſe will go one way, and 
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the right to the patent another. As to making a truſt of the ge che- 


patent, there may be caſes upon the ſubje&t ; but I do not know 


ther a patent 
an be the 


any; nor do I know, whether the property in the houſe will ſubiect of a 


draw the right to the patent after it. If they are at a great 
expence in forming a houſe, and afterwards the petitioner may 
chooſe, whether the patent ſhall be applied to it or not, it 
would be inconvenient ; and the more they lay out upon it, the 
more he will be entitled to aſk ; for he will know, it will be fo 
much the more for their intereſt to agree with him. This pa- 
tent ſeems to be calculated to create more law-ſuits, than I can 
have any conception of; I can ſee a great many; but there will 
be many more, than I can form any idea of; and certainly it 
15 not convenient, that ſuch an inſtitution, for which the King 
mey provide, ſhould be followed by ſuch conſequences. There 
was certainly no eſtate in the old houſe ; not even what this 
Court would look upon as a tenant-right. It has been repre- 
ſeuted to his Maje/ty, that Vanbrugh has a right to expect a 
renewal of his intereſt. The King will be to decide, what 


ſpecific difference there is between the expectations of Yanbrug! 


auch of the other creditors: I think, they ſeem formed upon a 
ground very ſimilar; for laying out a great deal of money in 


repairing and refitting, and in decorations and ſcenery, ſeems 


© conſtitute pretty much the ſame kind of claim as the original 
expence of buying the ground and building the houſe. But it 
the King has had that before him already, and thinks of it 

Vol. I. L1 again 


truſt. 
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"Court ſome - 
times takes 
the manage- 
ment of a 
brewery out 
of the hands 


of the parties. 
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again in the fame manner, when it comes again before him, ! 
certainly will not ſtate that as an objection for me to make t 
ligning the patent: but T muſt repreſent it to him as part of 
the proceedings. But I will take care of the other things; 
namely, that he ſhall not be deceived or diſappointed. There 
is one point, to which you have not gone; that is, whether 
Gallini has a right to a moiety of this, or not. No one, | 


think, would purchaſe it upon the idea, that Gallini has ng 


hold upon it. 


For the petition. 


That would depend on evidence. If he had faid, he would 


have nothing more to do with it, or with any other operatica! 
tranſaction, I ſhould think, he would be too late. 


Lord CHANCELLOR. 


The articles ſeem to me to be upon the manner of managing 
it. We have had caſes in this Court upon breweries like it, 
to prevent one partner from deſtroying an adventure, which he 
had agreed to carry on with the other; and there I have even 
taken the management from them ſometimes: but I hope, 1 
ſhall not be obliged to order a Maſter to take the management 
of an Opera Houſe into his hands, becauſe, I am ſure, it would 
he very unht for him. My only care about it is, that my re- 
preſentation to the King may be fit for me in my ſituation to 
make. My preſent impreſſion of it is, that Gallini was going 
on with the petitioner harſhly, I do not ſay iniquitoully, to 
preſs thoſe with whom he had a common claim : that they 
were obliged to diſpoſe of the intereſt of one party in a diffe- 
rent manner, from what they intended to do with the reſt; and 


they have given Fanbrugh more, than what was due to him, and 


yet have refuſed the reſt even what was their due. When 
there are incumbrances upon an eſtate beyond the value of it, i 
they agree even but for a ſhilling in the pound, it is then, 25 
if it was the poſſeſſion of one perſon. I ſhall repreſent it to 
the King as well, as I can: and in ſo doing ſhall not Rate any 
thing, which the affidavits do not warrant, without giving the 
parties an opportunity of hearing it: but I expect, that in the 
very ſhort repreſentation, which I hope to be able to make to 
the King, I ſhall not find it neceſſary to go out of them. 
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Fein a trader died indebted to Jack/on, leaving all IN 
his perſonal property to his widow. After his death the bond took in 

— p * . 1 
widow.carried on the trade, and, having borrowed another ſum i dot 


from Jackſon, in 1787 gave him a bond for the whole. After. 9 
wards ſhe took into the trade her ſon, being a minor, and her years after the 
nephew Mellon Gordon, who before was her ſervant. The new Palege wb, 
partners did not bring any property into the trade ; nor were 2 oh 
® | ; not permitte 
they to have any of the profits, nor bear any loſs ; but the ne. tobe — 
phew received wages as before. The partnerſhip laſted almoſt Ne 8 
two years, till in December 1789 a commiſſion of bankruptcy ſion, unleſs 
. . ; int the { ſomething, 
iſſued againſt the widow and nephew, but not againſt the ſon. ve of 


iti f iberty to prove his intereſt by 
The petition was, that Jackſon might be at ib rty to p 3 
debt and receive dividends under the joint commiſſion; the the partner- 
commiſſioners having refuſed to allow him. bod 0, 
very little 


| 5 would be ſuſ- 
Mr. Mansfield for the petition. ficient. 


The partnerſhip was merely nominal ; the nephew receiving 
wages juſt as before; ſo that ſhe remained a ſole trader ; and 
the debt aroſe on her bond only. There is no ſeparate eſtate 
irom the nature of the caſe. 


Mr. Mitford for the aſſignees. 


We admit theſe facts: the difficulty is to admit the petitioner 
as a creditor upon the joint eſtate; who is clearly a ſeparate 
creditor from the inſtrument, he took as a ſecurity. 


Lord CHANCELLOR. 


They have dealt oftenfibly as partners a great while. I am 
afraid of breaking in upon the principle. The petitioner ought 
to have taken care, when he ſaw them going into this partner- 
ſhip. All the creditors muſt have brought actions againſt the 
partners. It is a hard caſe; and, if it had been ſudden, would 
have been exceſſively ſo. But here two years have elapſed ſince 
the partnerſhip; beſides I do not know, that he was ignorant 
vt: indeed there is no pretence for ſaying, that he was. The 

nephew 
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1790. nephew has been liable to the debts of the trade; ſo that, if 
Exparte any accident had given him a fortune, he muſt have paid 
Jaecson. thoſe debts. I cannot upon a ſudden draw a ſatisfactory line, 
which, I am afraid, would be arbitrary, and ſhake the princi. 
ple. TI cannot apply it to this particular caſe ; but muſt direct 
that all the creditors may come upon the widow only. I can. 
not invent a good principle to decide it. There are oſtenſibly 
joint effects. It was intended probably to transfer the trade to 
the nephew and ſon, when the latter ſhould be of age, and ca. 
pable of managing it. I do not ſee any ground of fraud, | 
muſt take it, that his ſkill, and diligence in the trade was 
looked upon as an equivalent for making him a partner, Jy 
order to do this I muſt declare this man no trader, and conſe. 
quently no bankrupt ; that the trade was carried on by the 
widow alone, and that he had nothing to do with it ; for 
while I keep up the joint commiſſion, I cannot grant this ap- 
plication; and know no other way, than by ſaying the ne- 
phew was only a ſervaut and conſequently no trader. If I can 
come at it in any manner, I will. For that reaſon I aſked, if 
any intereſt had been paid upon that bond by both : for if fo, 1 
ſhould have conſidered as adopting the debt, and making the 
partnerſhip liable to it. Then I could do it confiftently with 
the principle. If they have in any way confidered the debt as 
a joint debt, I will underſtand it fo, as it ought to be; for if 
one man, having debts, takes another into partnerſhip with 
him, a very little matter reſpecting thoſe debts will make 
both liable. Let it ſtand over to ſee, if you can faſten it in any 

way upon both, which I ſhould be glad to do. 


&x. acc A QR RIS 


1790. April 20th, 1990, 
_ ev. Ch. ETITION by bond creditors of a bankrupt for interel 
ala bank- upon their debts ſubſequent to the ſuing out the commul- 


ruptcy, there . : it, 
belag a ſur. ſion, and an order of reference to the Maſter to compute 


plus after di- They had received under the commiſſion their whole principal 


iding to the . . . . 
amount of the and intereR to the time of ſuing it out. 


Mr 
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1790. 
Mr. Mansfield for the petition. 2 


Ex part 
There are many more debts due to the bankrupt to be called n. 


an; and the effects will be fully ſufficient. whole princi- 


pal with inte- 
reſt to the ſu- 
3 ing out the 
Solicitor General contra. its, 
o . * 1 bf 1 
There muſt not be a computation of intereſt upon intereſt. tere bndered 
on petition of 
bond credi- 


Lord CHANCELLOR. tors ſaving 
juſt allowan- 


No: (%) the whole muſt be computed as running intereſt ; ces : and 
but it muſt be ſaving the bankrupt's juſt allowances. I think, 9 


the Commiſſioners might go on to do it without an order of give hf wah 
r; 


the Court. It was diſputed in Evanss Caſe Cp), becauſe the and need ſtop 


queſtion there was, whether the intereſt ſhould be computed — ro 


beyond the penalty of the bond: but I ſhould think, nothing But no com- 


pound intereſt 


need ſtop the Commiſſioners but the idea, that the bankrupt allowed. 
has not ſufficient aſſets. 


Mr. Milford mentioned a caſe ex parte Ridge 1783, in which 
a ſimilar order was made. | | 


Lord CHANCELLOR. 


Then take the order : but I will not give the coſts of the Cofs refuſed. 
application. 


STANDEN v. EDWARDS. 


April 24th, 1790. 0 1790. 


EVISE of a real eſtate to he ſold; and the produce After verdi& 
with the perſonal for all the legitimate children of —— "Tue di. 


8 © . . 0 ct d, 
Sanden living at the death of his wife. Standen after cohabita- trial on ac- 


tion for ſeven years under one marriage married again during {ther 


ihe life of his firſt wife. There were children by both marriages, dene to 
produce refu- 


Upon an inquiry directed by the Lord Chancellor the Maſter ſcd; there 


reported Charles Standen, who was a ſon by the firſt marriage, eng 5 


( Waring v. Cunliffe ; ante. 
v (p) Bromley v. Goodere, 1 Ath. 75. 
OL. I. M m to 
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1799. to be the only legitimate child. Upon an iſſue directed, Char}, 
— — Sanden to be plaintiff, he obtained a verdict. The queſtion 3 
STANDEN R > 2 | | | 
v to his legitimacy depended on a doubt as to the due publication 
Eywanps. of hanns previouſly to the firſt marriage. The only evidence 
e pelo ug produced to impeach the firſt marriage was the father and the 


2 * regiſter. A motion had been made for a new trial upon the 
ack by the . . 

party apply- ground, that there was more evidence to 1mpeach the fir} 
ing : though . . | 

Co nag marriage, than had been produced; but no circumſtances gf 


diſſatisfied fraud or ſurpriſe were laid. 
with the ver- . 


dict. | 
Mr. Abbot mentioned the point, as ſtanding for the con{ider:. 
tion of the Lord Chancellor ; and in ſupport of the verdict ſaid, 
that no other evidence had been offered at the trial. 


Lord CHANCELLOR. 


I have ſpoke to Lord Kenyon about it; and am left juſt 
where I was before. TI had no doubt in my own mind, that the 
ſecond marriage was good, and the firſt bad: but, as it de. 
pended on circumſtantial evidence, I thought it a proper caſe 
for the confideratidn of a jury. There was evidence on both 
ſides. The non-produCtion of any farther evidence did not 
proceed from the impoſition or controul of the Court, but from 
the diſcretion or neglect of the parties themſelves ; and in that 
caſe I cannot decide againſt the common rule of this Court, 
not to grant a new trial unleſs upon circumflances of fraud or 
ſurpriſe. It is wonderful, that in this caſe no circumſtances ol 
that kind can be alledged. I wiſh, that could be ſhewn; for the 
juftice of the caſe calls loudly for re-examination. Here is 2 
whole family rendered illegitimate by a mere accident. Yet 
certainly a father coming to haſtardize his own iſſue, though a 

legal witneſs, comes forward under a cloud of ſuſpicions. But 
A father com- What weighs wigh me now, is the rule of Court; on account of 
eee which, unleſs you ſhew, that there has been ſome ſurpriſe, | 
iſſue is, though can do nothing in it: for I cannot permit parties to keep back 
« £89» 2) their evidence at the trial in order to bring it forward after- 


ſuſpicious wit- 
nels. wards, and to try it again with more advantage. 


a ww -. 4. (Aa aa 


On the 1/7 June 1790 the Solicitor General again moved for a 
new trial upon affidavits: but as they contained nothing new; 
and did not ſtate any lraud or lurprize, the motion was refu- 


fed immediately. 
On 
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On the 25th November 19790 the Attorney General for the 
plaintiff al law Charles Slanden moved for the coſts of the 


iſſue. 


Lord CHANCELLOR, 


Whether coſts are to be paid, or any thing elle is to be 
done, ought to come on upon farther directions, not by mo- 


tion. 


Mr. Abbot for the motion. 


plaintiff at law could not bring it on, becauſe they never 
would make him a party to the ſuit. | 


Solicitor General contra. 


He is not a party, becauſe he was not ſo at firſt ; but went 
before the Maſter, though not a party, claiming to be a legiti- 
mate child. After he had obtained a verdict, I moved for a 
new trial upon very ſtrong grounds. That is not yet determi- 
ned. If the Court decides againſt a new trial, we muſt make 
him a party, becauſe he has proved himſelf legitimate; but 
not, if it is granted. 


Lord CHANCELLOR. 


I remember the caſe. The queſtion, whether there ſhall be 
a new trial, muſt be firſt determined. A very ſtrong ground 
was laid for it; if there had not been one of the ſtrongeſt 
_ againſt it, which is, that a party, having evidence in his poſ- 
ſeſſion, would not produce it; but for that I ſhould have 
granted a new trial : for though I cannot give an opinion of 
the verdict, I am very certain, the merits have not yet been be- 
fore the Court. It would be extremely dangerous to let parties 
keep evidence in their pockets, and then ſay, that, if produced, 
it would have ſuch an effect. The queſtion is only, whether I 
can allow them to take advantage of. it without laying down a 
rule, that will introduce fraud. It ought to be tried again, if 
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1790. 
— 
STANDEN 


V, | 
EDWAR Ds. 


this had happened by accident, and not ex Propoſilo, that, have 


ing the evidence, they did not chooſe to produce it. I certainly 
did not decide it. I wanted a ground, upon which I could 
Brant a new trial without introducing a rule, that would ena- 
ble parties, who meant fraudulently, to keep back their evi- 
dence, and then ſay, they have more witneſſes. I ſhould be 

much 


7 


1790. 
— — 
STANDEN 
v. 

Eb wARDs. 


1790. 


3 Bro. Ch. 
Ca. 80. 


Toacharge in 


the bill, that 
A. died ſeiſed 
in fee of eſ- 
tates in Der- 
byſhire and 
elſewhere, 
plea of fine of 
all the eſtates 
charged in 
the bill, and 
of which A. 
died ſeiſed in 
fee, ſufficient, 
without aver- 
ments that 
they were in 
Derbyſhire, 
and none elſe- 
where. 

Court will not 
intend, that 
there are ad- 
vowſons,mere- 
ly becaule 
mentioned in 
the line. 
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much inclined to grant it upon a declaration, that the evidence 
was not kept back ex propoſito ; otherwiſe nothing ought to in. 
duce me. I ſhould be very ſorry, for the ſake of doing juftice 
in one particular cafe, to introduce ſuch a rule. But if you can 
lay a ground, under which I can poſſibly do it, I will (9). 


DU I'LL & KR v Mx: 


May sin, 1790. 


HE bill was for an account of the rents and profits of all 
the eftates, of which Sr Jon Every died ſeiſed, and for 
a diſcovery of Defendant's title. It charged, that Sir John Every 
in 1779 died ſeiſed in fee of ſeveral eſtates in Derbyſhire and 
elſewhere, an! inteſtate : that he left no heirs ex parte paternd: 
that plaintiff was heir ex parte malernd that upon the death 
of Sir Jo/n ſome perſon, having no right, entered, claiming as 
heir ex parte paternd, and calling himſelf Sir Edward Every; 
from whom Defendant claimed. Defendant pleaded, that upon 
Sir ſohn's death Sir Edward entered upon the lands, meſſuagt, 
farms, Sc. claiming as heir at law of Sir John, and was there- 
of ſeiſed : that in 1780 a fine with proclamations was levied be- 
tween Cooke demandant, and Sir Eduard Every deforciant, of al 
the eflates charged in the bill, and of all the eſtates of inheritance, f 
1/7c/h Sir John died ſeiſed in fee non claim for five years: that 
Sin Edward died in 1785 ; and Defendant had been in poſſeſſion 
ever fince. The plea came on to be argued at the littings be- 
fore Hilary before Mr. Ju/tice Buller and two Maſters fitting for 
the Lord Chancellor ; when two formal objections were made to 


it: firſt, that in ſtating the entry of Sir Edward after the 


death of Sir Jo/n, the plea omitted the word * /aid” before the 


579. 


words © lands, meſſuua ges, & lecondly, that in ſtating the 
fine levied, Sc. the word “ , was omitted before the name 


(2) New trial granted upon new evidence, and to ſatisfy the conſcience of the 


Court, though the Judge certified in favour of the verdict: but it would be otherwiſe 
at law. Stace v. Mabbet, 2 Vef. 552. 


Exhibits being found forged, the party not allowed to ſay, they are immaterial 
and to go into other evidence; but the verdict is deciſive. Kemp u. Macbrel, 2 9. 


of 
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of Sir Edward Every. Mr. Juſtice Buller was of opinion, that 
the word © ſaid” or © ſame” was implied upon the whole; 
but, one of the Maſters entertaining ſome douhts, it was agrecd, 
that the plea ſhould be amended in thoſe particulars ; which 
was done accordingly. It came on again upon other objections 


to it. 


Mr. Mitford and Mr. Johnſon for plaintiff. 

This plea is ſtill defective both in ſubſtance and form. It is 
to the diſcovery of all the material parts of the bill, to put an 
end to the claim of Plaintiff Defendant ſets up a ftrict legal 
har; dis a fine and non-claim for five years; by which the 
ſtatute has attached upon it. That plea muſt be judged ſtrictly. 
It is incumbent upon Defendant to ſhew, that it is impoſlible. 
for Plaintiff to ſet up a claim in any way to any part of this eſ- 
tate. The plea ought to ſtate fully, that the eſtates in the bill 
mentioned were conveyed by the fine: but it does not ſtate the 
county, in which the fine was levied. The charge in the hill 
is, that Sir Edward Every died ſeiſed of lands in Derbyſhire and 
elſewhere ; and there are no averments in the plea, that the 
lands, of which the fine was levied, were there, or that there 
were none elſewhere. In one part the fine is not a bar; part of 
the eſtates, of which the fine was levied, conſiſted of advowſons 
in groſs : Defendant alledges no preſentation, and conſequently 
no ſeifin, without which a fine cannot operate: therefore as to 
them it cannot operate as a bar; and then the plea being entire 
mult be overruled : for it is to the diſcovery of the pedigree 
and every thing. If therefore Plaintiff is intitled to a diſcovery 
of theſe advowſons, the plea cannot ſtand. 


Mr. Mansfield and Mr. Graham for the plea. | 


No {ſuch thing appears upon the hill, plea, or anſwer, as an 
advowſon in groſs. The fine was levied of the manors of three 
different places; and the advowſons were appendant to two of 
hole manors ; but there is not a word of an advowſon in groſs. 
As to the other objection ; here is a fine levied of all the lands 
0! Sir Edward Rrery. It is pleaded exactly as in pleading at 
law, To what purpoſe ſhould the county be mentioned ? Plain- 
uff fates, that Sir John died ſeiſed in fee of eſtates in Derby- 
e and elſewhere : the anſwer is, that a fine was levied of all 
Lach premiſes, as he died ſeiſed of, and as are charged in the 
vill, It muſt be to be ſure upon writs of covenant, which 

VoL. I. Nn might 
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1790. might be different, if there were different counties; but here 
only one is mentioned in the bill; and the plea meutions, that 
Forces one fine was levied of all the eſtates mentioned in the bill, and 

Evcar. of all the eſtates of inheritance, of which Sr Jon died ſeiſed in 

fee. All the averments amount to ſaying, there were no lands 


except in Derby//re. \ 


Reply. 

Their ſaying “ all he died ſeiſed of” is an admiſſion, that part 
was in Derbyſhire, and part elſewhere ; conſequently that one 
fine muſt have been erroneous ; for a fingle fine cannot operate 
on any other county than that, in which it was levied. 


Lord CHANCELLOR. 
Why did you not take iſſue on that part of the plea, which 
ſays, the fine was levied of all, Sir John died ſeiſed of? Suppoſe 
' Defendant had begun by ſaying, all the lands, he died ſeiſed of, 
were in Derby/hire ; and that a fine was levied: of thoſe lands; 
and ſo concluded. The plea 1s, that a fine was levied of all the 
lands, Sir John died ſeiſed of: and though the county is not 
mentioned, it leaves it to Plaintiff to ſhew, there were lands 
not covered by the fine. Is it not tantamount to ſaying, that 
he had no other lands, and that the fine was levied in the 
county of Derby 2 The other would have been the more formal 
way. As to the advowſons, Detendants ſay generally, they 
were ſeiſed of all. What would you have them ſay more upon 
an advowſon, than that they entered, and were thereof ſeifed? 
They need not alledge a preſentation. Defendant avers entry 
and ſeiſin of all, that is mentioned in the bill; and then Plain- 
tiff would pick out of the catalogue of all the different deſcrip- 
tions contained in the fine. I do not know even, that there is 
Fines are le- an advowſon. Fines are levied by all the deſcriptions of names, 
vied by all de that can be thought of, in order to take in every thing. It does 


ſeriptions of 


names to take not follow, that there is a Court leet or a Franchiſe, becauſe 
thing : and they are mentioned in the fine. The fine will cover it, if there 


end BR is; and there is no harm, if there is not. Upon this objection 
thing deſcrib- the only queſtion is, 'whether I can intend, that there are ad- 
| . vowlons, upon the ſingle circumſtance of advowſons being men- 
ded. tioned in the fine; and that was never intended yet. I think; 


the plea muſt be allowed. 


MORRIS 
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May 5th, 1990. 1790. 


OTION for an order, that the manager of an «ſtate in 8 


one of the Weft India iſlands ſhould give ſecurity faith- Indies * 
to give ſecu-— 


{illy to manage the eſtate, and to conſign the produce to per- rity faithfully 


. ; | : to manage. 
ſons in England named in a former order, and making the 388 


le lication account for 

yretent apDPLICALION, 

3 "y produce, and 
to conſign 


Mr. Mansfield contra. ſo far as the 


management | 
There is no objection. But the difficulty ariſes, becauſe the requires it ; 


ut muſt have 
officer never knew an inſtance, where a manager of an eſtate a diſcretion as 
gave ſecurity ; and from the difficulty of framing ſuch ſecurity. Pon 3 
There are many inſtances of ſecurity given by conſignees: but 
the duty-of a manager 1s to take care-of the eſtate abroad ; and 
a certain degree of diſcretion muſt be given. The preſent ma- 
nager has been ſo for many years, much to the benefit of the 
cate and ſatisfaction of the parties. There muſt be ſome diſ- 
cretion left, as to what part of the produce is to be left in the 


land to be applied there. 


Lord CAANCEL LOR. 


Rum is for the moſt part ſold there, I believe; therefore he 
muſt either employ the produce on the iſland, or remit it here; 
as the nature of the ſervice requires. Jo aſſign, or otherwiſe 
account for the produce, I take to be the proper form. As to 
giving ſecurity faithfully to manage, that is beyond the idea, I 
have entertained of it. The ſecurity given by a. receiver here' Receiver here 
docs not relate to the ſaithful management; but he gives 1ecu- gives ſecurity 


duly to ac- 


rity duly to account for the produce of the eſtate in his hands. count, not for 


, faithful ma- 
tHe cannot ſet and let, or make expenditures upon the eſtate nagement. He 


without an application to the Court. A manager there may in wagon: REI 


the diſcretion given to him make expenditures. Perhaps that expenditures 


. - 1 f s 
may be a reaſon for it. If the order is, that he ſhall account rale 


lor the produce, the conſiguments will make part of the ac- Court: mana- 


: 2 f „ger in Weſt 
count, Remitting here is at the expence of 2 per cent. You Jud may. 


would ruin the eſtate by inſiſting on his remitting ſuch part, as 
ould be applied there. Take an order, that he ſhall account 
or the produce of the eſlate, of what he receives, and what he 

| applies 
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1790. applies there; and for conſigning, ſo far as the management gf 
HIT the eſtate requires it, to the particular perſons named in the 


v. former order. 
ELME. 


A [T 


1790. | May 61h, 1790. 
InjunQion OTION for an injunction on bill filed upon 4th of May. 
from farther 
digging : The object of the motion was to compel the party to put 


Court Aloe every thing in the ſame ſtate, in which it was before, by filling 


order to be up a ditch, he had made, as well as to prevent digging far. 
ed up ti 


after anſwer. ther. 


Solicitor General fer the motion, 


Said a ſimilar motion had been granted ia Lord Biron's Caf 
en account of the irreparable miſchief, he might have done. 


Lord CHANCELLOR. 


I will not order him to fill up this ditch before anſwer. That 
would be a great deal too much to do. Here is a tranſaction 
upon the 15 of March; and you come on 4th of May, and file 
a bill for an injunction ; and probably have ſerved no procels: 
the conſequence is, the party hears of the injunction, before he 
hears of the bill. I do not like granting theſe injunctions on 
motion. This ditch may be a mile long. Take an order, that 
he ſhall do nothing more till anſwer, or farther order. 


AN O r N M U 


1790. May 61h, 1790. 


Plaintiff can- OTION on the part of Plaintiff to diſmiſs without colts 
not on motion 


WIifenife his bill a bill for an injunction from taking judgment at Jaw; 
without coſts and for delivering up deeds to be cancelled. 


on the 

ground, that 

the Court Solicitor General for the ie 

would have 

ee From the facts in the anſwer it appeared, that though, if the 


cording to it, ſuit had gone on, this Court would undoubtedly have ordered 


unlels con- 


ſent. the 
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he delivery of the deeds, yet there was a more ſummary way 1790. 
of effecting it in the Court of King's Bench; who have accord- agquiuous. 
ingly ordered it. The ground of the motion is, that this Court 
would have ordered it. Nobody appears to oppoſe it. 


Lord CHANCELLOR. 


am afraid, it is beyond the courſe of the Court. You may 
ſet down a cauſe upon bill and anſwer ; and either have a de- 
-ree, or have the bill diſmiſſed with or without coſts according 
to the juſtice of the caſe. Though they do not appear to oppoſe 
it, yet if they do not appear to conſent, you are in as bad a 
way. You may diſmiſs your bill with coſts, if you pleaſe. 


- 


M<CAULEY v. COLLIE X. 


May 6th, 1790. 1790. 


N a ſpecial motion for Plaintiff the affidavit of notice 9uere ; whe- 
Rated it to have been to the perſon, © who, as deponent is der ahdavit 


of notice muſt 


« informed, and believes, is Clerk in Court for Defendant.” ſte politive 
| | y, that the 


perſon ſerved 


Lord CHANCELLOR. acts as Clerk 


in Court ; or 


I doubt, whether the affidavit 1s not too ſhort. It ought to I 
fate, that the perſon, on whom notice was ſerved, acts as and belief is 
Clerk in Court, and not upon information and belief. I think, — 
that is the form (7). It ſtruck me, becauſe it could be known 
immediately by applying at the publick offices. Let the prac- 
tice be inquired into. It is only a defect in form; and the only 
conſequence will be to amend the affidavit. There is no doubt, 


they have had notice. 


4 The precedents are the other way. See Harr. Ch. P. 50. Ed. 4. and Hind's 
5. P. 473. | 


. MOTTE UX 
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Evidence of a 
Plaintiff being 
neceſſary, and 
Defendant re- 
fuſing to con- 
ſent to his ex- 
aminat ion, the 
bill on motion 
amended by 
making him a 
Defendant, 
and replica- 
tion with- 
drawn, on 
terms of coſts, 
amending De- 
fendant's co- 
Py, and requi- 
ring no far- 
ther auſwer. 
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MOTTEUX v. MACKRETHE. 
May 6th, 1790. 


OTION to withdraw the replication, and amend the 

bill by ſtriking out the name of Dallas as a Plaintiff, and 
making him a Defendant, upon terms of amending Detendant' 
copy, and not requiring any farther anſwer. Ihe bill was 
brought by ſeveral annuitants, of whom Dallas was one; but 
he was alſo the only witneſs to ſome of the ſecurities of the an- 
nuities ; and the object of the motion was to obtaiu the benefit 
of his evidence. 


Mr. F{/1;/} oppoſed the motion. 


Lird CHANCELLOR. 


It muſt he by couſent ; but what can you get by oppoſing it? 
They can attain the end by filing another bill; aud you will only 
put them to all that expeuce. 


Mr. Holli/t. 


The fact is, there is no find to pay theſe annmties ; and 
therefore it is reſiſted, becauſe it is probable, as that is cas, 
they will not file anotber bill. Detendant mult have the colts 
of ſo much of the bill, as relates to Lallas. 


Mr. Mansfield for the motion 


Agreed to give thole coſis; and ſaid, the ſhorteſt way would 
be to permit him, though a Plaintiff, to be examined. 


Mr. Holliſt | 
Said he could not conſent. 


Lord CHANCELLOR 


Recommended him to adviſe his client to conſent ; and made 
the order de bene eſſe ior that purpoſe. 


Upon the 11½ of June the order was made as at firſt moved; 
the Defendant refuſing to conſent to the other propoſal. 
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HN RUSSEL by will gave a legacy of 10007. to his Teſtator gave 


N 5 | . ; a legacy to 
ſon Richard Ruſſel, and an eſtate in fee to a nephew; and }.. ang ts . 


then diredted his executrix to lay out 2000/7. of his perſona; tate bh fee to 
| | 22 a nephew; 
property in the purchaſe of frechold eſtates within twelve 3 


a 0 s Ar parts of his 
months after his death. Thoſe eſtates to be purchaſed, four ech. id. ae 4 


meſſuages in Jo/mjon's-court, Fleet;/treei, ſome others in Eermond- a future pur- 


1 f I haſe of free- 
fey, and the reverſion of others elſewhere, (deſcribing them all) hold, — ah 


and all his leaſehold eſtates, he gave his wife Rebecca Ruſſél for 1 


life ; and from and immediately after her deceaſe to his ſon perſonal, and 
Rickard Ruſſel and his iſſue lawfully begotten, or to be begot- t et 


to his wife for 


ten, to be divided among them as he ſhould think fit; and in life, then tohis 


on and his 


caſe he ſhould die without iſſue, he directed, that all, as well iſſue lawfully 
his Hen freehold and leaſehold as the eſtates directed to be begetten, or 


to be begot- 
purchaſed, ſhould be fold ; and the money, ariſing from the ten, to be di- 


vided among 


ſale, ſhould be divided among the children of his brother Ru/> them, as he 


el, and of his ſiſters Willis and Parks, equally, ſhare and ſhare 2 


alike, There was a ſubſequent direction, that no part either of 5 
an as WEu pre- 


his preſent freehold and leaſehold, or of the eſtates, fo directed ſent freetwid 
to be purchaſed, ſhould be ſold during the lives of his wife and aud aged. 


astliceſtatesto 
ſon. All the reſt, reſidue, and remainder of his property and ef. be purchaſed, 


. to be ſod; the 
letts whatſoever and whereloever, after payment of debts, le- ,..quce to go 


FR ; 11 71, over. No 
gacics, and funeral expences, he gave to his wite for her on et kb 
uſe and benefit for ever; and appointed her his {ole executrix. preſent free- 


= | £59 | hold andleaſe- 
The wite enjoyed under the will for her life; and after her ad, or the 


death the ſon enjoyed for his life, and died without leaving eſtates to be 
| purchaſed, to 


iſſue. The will was eſtabliſhed by a decree. The Maſter re- be fold during 


ported, that the teſtator left other eſtates, belides thoſe ſpecifi- 1 


cally mentioned in the will; and that the ſum of 20co/. had reſt reſidue 
p and remainder 


not been laid out, as directed by the will. The cauſe came on of property 


. 3 RS and effects 
upon the report for farther directions. The queſtions were, eee 


firſt: whether Richard Ruſſel the fon took an eſtate tail or for and whereſo- 


* . 1 +,» ever, after 
ile under this will: ſecondly : whether the eſtates, not ſpecifi. e eee 


* 2 Wy , . | &c. to the 
cally mentioned, would go to the reſiduary legatee ; or whether wiſe The fon 


they would be carried by the word © preſent” in the devite is tenant for 


a | 4 . life: and the 
over; thirdly, whether that executory deviſe, there being no geriſe over i; 


preceding eſtate to ſupport the limitation over of the eſtates, good; but el- 


tatcs not men- 
not tioned do nut 
pals by it, 
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not mentioned before, as a contingent remainder, and the limi. 
tation over of the perſonal, were not too remote; being limited 
after a general dying without iſſue. 


Mr. Mansfield and Mr. Mitford for Plaintiffs the children of 
the ieflator's brother and fiſters, and other parties in the 


fame intere/t. 


The words “ dying without iſſue” cannot prejudice theſe par. 
ties; but muſt be reſtrained to dying without iſſue at his death; 
though he has not uſed thoſe refiriftive words. From thoſe he 
has uſed, it appears, he meant this to take place after the death 
of his ſon : but to put it out of doubt he afterwards direct 
that there ſhall be no ſale till after the death of his wife and 
ſon. So upon the whole it is fimply a deviſe to the wife for 
life, to the ſon for life; if he had children, then they were to 
take it, as he ſhould direct; or equally, if no direction; and, 
if no children, to theſe nephews and nieces. As to the word 
% preſent,” though the teſtator omitted by chance to diſpoſe of 
certain other eſtates, yet, unleſs there is ſomething to reſtrain 
that word to the particular eſtates before mentioned, it will 
include all, of which he was ſeiſed at his death; and if 
ſo, theſe nephews and nieces are intitled to the produce of 
them according to the directions of the will. There is 
nothing to reſtrain that word. A point is made by the an- 
{wers ; namely, that the money ariſing from the ſale was to be 
divided among ſuch children of the brother and ſiſters, as were 
living at the death of the fon ; but ſuch a limitation to all the 
children will comprize all alive at the death of teſtator ; and 
will veſt an intereſt in thoſe, who die before the event. He in- 
tended to provide for his wife by directing, that particular 
parts of his freehold, and all his leaſehold, ſhould go to her for 
life. In that clauſe, which gives it over to the iſſue of the ſon, 
he could not mean, they ſhould take by ſucceſſion, becauſe they 
could not ſo take: he muſt have meant, they ſhould take 2 
purchaſers. He deſcribes the freehold partially, and the leale- 
hold by the word © ;“ therefore his intention was not the 
fame as to both ; but he intended to take part out of one, and 
not out of the other. If he had meant the ſame as to both, be 
would have repeated the ſame words: by introducing nes 
words, which in their uſual ſenſe would comprehend the whole 


of his property, he declared a new intention to comprize, what 
was 


Caſes in Chancery. 
as not before diſpoſed of. So the ſubſequent words directing 


no ſale are in the ſame extent applicable to all. But ſuppoſing 
the fon took an eſtate tail, yet as he has not ſuffered a recovery, 
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the ſubſequent limitation would be good. As the executors of Maworr. 


the ſon have admitted aſſets, that ſum of 2000/, muſt be paid 
gut of his eſtate. 


Mr. 72 for Mary Ruſſel a Defendant in the ſame interęſd 
with Plaintiffs. 


The limitation of the 2coo/. is clear; alſo that of the free- 
held eſtates, as no recovery was ſuffered. As to the leaſehold, 
he could not, if it had been freehold, have taken an eltate tail. 
hen a teſtator gives an eſtate to a perſon and his iſſue law- 
full begotten, or to be begotten, to be divided equally among 
them, or as deviſee thinks fit, nothing can be more contrary to 
the intention than to ſuppole him to take an eſtate tail ; for the 
conſequence of that would be, that the eldeſt ſon would take 
the whole from him by deſcent.: but he certainly muſt have in- 
tended from the words “ 7o be divided, Ec.” that two or more 
ſhould take. In this caſe, if the ſon had left children, and had 
made no appointment, his children by the words of the will 
would have taken this eſtate equally between them. That was 
determined by your Lordſhip in Madacck v. Jackſon 2 Bro. Ch. Ca. 
588, upon conſideration of the caſe 2 Fern. 665, and of Maddi- 
ſen d. Andrews, 1 Vef. 57 : and I have a manuſcript note, which 
have compared with the Reg7/ter, and find it accurate, of a 
caſe before the Lords Commiſſioners, 121th February, 1777: 4 
deviſed to B and his heirs male equally to be divided between 
them, ſhare and ſhare alike : B had four children; and though 
the limitation was not to him for his life (s), yet the Court 
thought, the true conſtruction was to give him the intereſt 
only ; and the principal to be divided among his heirs male 


equally; and decreed accordingly. This is in point to ſhew, 


the ſon only took an eſtate for life ; and it is ſtronger than the 
preſent, becauſe © heirs male” are ſtronger words, than “ 7 


— 


) Law v. Davis, Fitz, 112, cited by Lord Hardwicke, Amb. 11. 
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v. of Richard Rufſel, and a grantee of the wife, Defendants, 
Mawsty. 


The ſon was intitled as heir at law to the wife, to whom 
every thing, not particularly mentioned, paſſed by the reſidu. 
ary clauſe. The word “ preſent” meant not thoſe eſtates, gf 
which he was in poſſeſſion 2t the time of making the will, 2; 
contra-diftinguiſhed from that, directed to be purchaſed ; hut 
only thoſe, deviſed to the wife for life, remainder to the fon, 
The direction, that there ſhould be no ſale, confirms that con. 
ſtruction: for the eſtates not mentioned were not compriſed in 
the wife's life eſtate ; if ſo, they paſſed to her by the reſiduary 
clauſe ; and it is very odd, that he ſhould give that direction 
about them, if he meant to exclude them: and the word 
« preſent” cannot have a greater extent in one part of the 
will than another. In the beginning of the will he gave a 
freehold eſtate to his nephew, and another to another per. 
ſon ; which is an additional reaſon to ſhew, that in uſing 
that word he meant only, what he had mentioned before, 
in oppolition to what was to be purchaſed. . Beſides as to 
the leaſehold ; if he had ſtopped at the word “ begotten” it 
would have been an eſtate tail ; and the limitation over, being 
of perſonalty, would be too remote: and the next clauſe, ſay. 
ing, © / he dies without ifJue” generally, would give him an eſ. 
tate tail by implication ; and he was aware, that “ z was 
a more general word than “ children; for in the deviſe over 
he has uſed the latter word. He meant therefore, that thoſe in 
remainder ſhould not take till after an indefinite failure of iſſue 
of his ſon. Suppoſe at the ſon's death he had left grand-chil- 
dren, or great grand-children, but no children; they would 
have been objects of his power of appointment ; for they would 
have fallen into this deſcription, and he might have appointed 

among them all, as he thought proper. Let the iſſue be ever 
ſo remote, they would fall into this deſcription as objects of 
his bounty; and then it does not fall within the claſs of caſes 
alluded to; for in thoſe, it ſeems, the perſonal repreſentatives 
of the children would take ; and not the children of the chil- 
dren. There is no caſe in point. 


Lord CHANCELLOR, 
That caſe before the Lords Commiſſianers is very ſtrong. 


Fo 
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There is no caſe exactly like it. A great number of the caſes Hoexrar 


V 


have gone upon the word © leaving (ft); a great number Mawsev. 


more upon the word “ then” (tu) ; which have been conſtrued 
to mean at the time of the death. Neither of thoſe words is 
here; therefore it is too remote, being after an indefinite eftate 
tail. There is no caſe, where it is {aid upon the words “ 7/Jue 
« laxwfully begotten or to be begotten” generally, that it means 
iſſue at the time of the death, becauſe there was a power of ap- 
pointment among the iſſue, according to the proportions of 
which they were to take (ov). The circumſtance of his not ex- 
erciſing that power, which he had as mere tenant in tail, will 
not prevent your Lordſhip from ſaying, that he was tenant in 


tall. 


Mr. Partridge and Mr. Graham for the heir at law, 


No more paſſed to the wife and ſon under the clauſe, in 
which the eſtates were ſpecifically mentioned, than what was 
ſo mentioned. The Court will give effect to the intention, if it 
can be found, and to every part of the will, if it can be done. 
It appears, he had in his own mind ſuggeſted to himſelf what 
particular part, he ſhould give to his wife and ſon ; and there- 
fore ſeems to have determined to diſpoſe of a particular part of 
his property. He muſt have known, that he had the reſt by 
him ; therefore the obvious conſtruction is, that no more, than 
what was mentioned, ſhould paſs. He ſeems to have had it in 
contemplation to provide for the ſon during the life of the wife; 
tor he gave him a legacy of 1coo/. ; he alſo gave an eſtate to a 
nephew : thoſe parts were in his contemplation : therefore 
what was to be divided, was certainly only, what was to be 
purchaſed, and the particular meſſuages deſcribed. It is 
not likely, he intended a greater ſhare to the children of 
his brother and fiſters than of his own ſon. The word © pre- 
+ [ext mult be qualified as applicable to the eſtates pointed out 


(t) Firth v. Chapman, 1 P. Will. 663. Atkinſon v. Hutchinſon, 3 P. Will. 258. 


%% This conſtruction of this word was denied by Lord Hardwicke in Dormer v. 
Beauclerk, 2 Ath. 308, and Garth v. Baldwin, 2 Veſ. 661. 


(4) In Larget v. Gaunt, 1 P. Will. 432, the general words 6 dying without fue” 
were contned, becauſe there was a power of appointment among them. 


before. 
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before. The conſtruction contended for by Plaintiffs would 
make that word comprize alſo the eſtate given to a collateral 
relation in fee. It is clear, that there was no ſpecifick deviſe 1, 
the wife for liſe or to the ſon in tail of the eſtates not mentioned 
before; one of which was neceſſary to ſupport the contingey! 
remainder to thoſe claiming on the death of the fon. The wif 
was not deſigned to have a life eſtate, except in what was men. 


tioned, in which ſhe had a life eſtate expreſsly; and ſhall ſhe 


have it by implication merely to ſupport this remainder ? But 
it is ſaid, it may take effect by way of executory deviſe, hy con 
ſtruing the words “ after the de ii of the fon without iſſus to 
mean © 7/Jue living at his death but there is no reference to 
the time of the death; though the direction, that there ſhall he 
no ſale, Sc. aftords an argument, that that was the time meant: 
it muſt therefore mean an unlimited dying without iffue. He 
meant, that the fon ſhould have nothing during the life of the 
wife, except the legacy given before, and by directing that 
theſe remainders ſhould not take effect, unleſs the ſon ſhould 
die without iſſue, he meant, the iſſue ſhould he provided for after 
the death of the wife and ſon. Unleſs the word “ preſent” is 
confined, the whole of the reſiduary clauſe is nugatory ; though 
conceived in the moſt general terms ; for he even uſes the word 
<« effects.“ Upon the whole he intended to parcel out the el. 


tates, he has mentioned; as to the reſt, he is totally ſilent. He 


knew, how in technical words to ſettle on the wife what he in- 
tended for her; and, if ſo, it is very odd, that he ſhould leave 
the law by implication to diſpoſe of the reſt ; which muſt be the 
caſe, if the word © preſent” is conſtrued the other way. 


Reply (ww). 


It is impoſſible to give a rational conſtruction to the whole 0: 


this will; becauſe there is an omiſſion, though teſtator thought, 
he had mentioned every thing. It is very odd, that he ſhould 
order a part of his perſonal to be laid out for his wife for life, 
and yet give her by the refiduary clauſe an eſtate in fee at the 
ſame time. He could not mean that. He meant to give all 
his real in the ſame manner; but has made an omiſſion, which 
the word “ preſent” will ſupply. To the objection, that he had 
given other eſtates particularly, I anſwer, that that word means 


{ww The Lord Chancellor defired the Counſel to confine himſelf to the point upon 
the conſtruction of the word © preſent.” ul 
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all, he had not diſpoſed of otherwiſe. The words in the reſi- 
Juary clauſe are general; by which he did not mean any thing; 
wt thought, he had diſpoſed of all in the ſame manner. The 
words “ die without iſſue” generally would give an eſtate tail by 
contzning the eſtate in fee; and would therefore ſupport the 
contingent remainder : but if not; it would do by way of exe- 
cutory deviſe ; becauſe it muſt be taken to mean iſſue living at 
his death, with reference to his power of appointment; and 


there is nothing forced in this confiruction. 


Lord CHANCELLOR, 


The queſtion upon the firſt part of the will, abſtracted from 
the other queſtion upon the conſtruction of the word © preſent,” 
which I will confider afterwards, is, what eſtate the ſon took in 
tho enumerated articles. It is clear to me, that teſtator in- 
tended, and, I think, has pretty plainly expreſſed, a contingency 
vith a double aſpect; in one caſe to the children of the ſon ; in 
the other to the other perſons pointed out ; to the children of 
the ſon in one way; to the other parties in another; v/z by 
ſettling it ſo as to diſtribute it among the great number of per- 
ſons, who might come within that deſcription. The limitation 
to the ſon and his iſſue would be an eſtate tail; and perhaps the 
apte way of deſcribing an eſtate tail according to the ſtatute: 
but it is clear, he did not intend it to go to them as heirs in 
tail; for he meant, they ſhould take diſtributively, and accord- 
ing to proportions, to be fixed by the ſon. It has often been 
decided in other caſes (x), beſides thoſe mentioned at the bar, 
that, where there 1s a gift in that way, the parties muſt take as 
purchaſers ; for there is no other way for them to take. The 
immediate conſequence of that is, that Richard Rufſe! the ſon 
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Heirs or iſ- 
ſue, where in- 
tended to 
take diſtribu- 
tively, muſt 
take as pur- 
chaſes. 


cguld only take for life Cy) and the conſequence of that is, that 


* 


Mis is a gift to the wife for life, then to the ſon for life; and 
er to his ifſue in ſuch diftributive ſhares, as he ſhould ap- 
point. - It is then ſaid, that this may he interpreted to be a gift 
to the fon in tail with a power annexcd to raiſe a future uſe 


7 In Dae d. Laming; where one of the grounds of deciſion was, that it was an 
e for life, 2 Burr. 1110. In Dee v. Lyde, 1 Term. Rep. K. B. 593, the ſame mark 
cu on prevailed to prevent the firſt deviſce ſrom taking the whole term; but in 
King v. Burchell, Amb, 379, though the remainder was given to the iſſue and his and 
irg are and ſhare alike, it was determined by Lord Henley to be an eſtate tail. 

lhe caſes ſuewing, what fort of intention is required to prevent the operation 


C the rule in Shelly caſe, and how far it can prevail ſor that purpoſe, are collected, 
. Will. Ed. 4. 142. 7. 
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1790. upon it of the deſcription mentioned. As to that I apprehery 
——— that, in caſe there had been children of the ſon, it was not 3 
Hocarze tended to be left in his power to determine, whether he ſhould 


V. © . . 
Mawnzy. Or ſhould not conſider it as his own, and raiſe a future ule, if 


redo HY pleaſed ; but the diſpoſition gave an intereſt to his children 


and his iſſue 


to be divided and a title to inſiſt upon an eſtate in the premiſes ſo given 2 
among them, 2 5 
7 dal all events: and then the ſon has no authority but as to the 


fit ; the ine / proportions, in which they were to take; but not to Chook, 


have an inte- 


reſt at all F whether any thing ſhould be given to them or not. Then the 
has no ay. effect is like all other gifts to perſons in remainder Capable of 


thy be being divided; but if not, equally : and that is the neceſſi 
tions. If no Conſequence of the ſuppoſition, I mentioned before, that he jy. 
e tended to veſt an intereſt in the children of his ſon indeper. 


Mice fecal dently of the ſon, except as to the proportions ; and that eve 
v1 . 

iſſue, the pro- 10, as that they ſhould not be illuſory (2). It was obſerved, 
portions mult that the word © i{Jue” would extend to grand-children 4 ) or 


not be illuſo- 
ry. © Ze” any other degree of kindred, however remote. I think, it would 


ke —_ be ſo; but only in this point of view; as a deſcription of the 
2 .c objects, among whom the power of the ſon was to ohtain, b 
objects of the make ſuch partition as he ſhould think fit; and whoſoerer 
0 3 they were, they muſt be in exiſtence during the life of the ſon; 
1 and he muſt have made it during his life; if ſo, it is of no 
fit ; but they conſequence, how they were deſcribed ; for, if it veſted in 
mult all be them, it is of no conſequence to ſay, they were not the imme- 
during bis diate deſcendants of the ſon. It is an eſtate deviſed upon two 
alternative contingencies ; one, that there were objects capable 
of taking under the firſt limitation; another, that there were 
none ſuch, but that there were objects capable of taking under 
the ſecond. As to its being an eſtate tail by implication, it is 
contrary to reaſon aud to common ſenſe to impute that inten- 
tion to him, if only ariſing from his not having made a ſpecis. 
deviſe of the eſtate in that form. The cſtate he was directing to 
be fold, and the eftate ſuppoſed to be given to the ſon in tat, 
were the ſame; and if ſo given, it could not be ſold by this 
power; and does not come within the range of what, he ha! 
before directed. It is plain therefore, he did not intend an 
eſtate tail; and I am clear upon that point. The next queſio! 
is, as to what the extent of this deviſe ſhall be. He had given 
ſome part in fee, others for life, but more particularly one, 


not then in exiſtence, but to be purchaſed with 2000/. of his 


(z) 1 Pe. 59. 2 Veſ. 640. 
(a) 3 Term. Rep. K. B. 372. 
perſoual 
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perſonal. To give the natural ſenſe to the word “ preſent” it 1790. 
means no more, than an oppoſition to what was to be bought ; q—CXCN— 
thoſe were the two objects, that were to be deſcribed by the 8 
words &“ preſent,” and © what was to be afterwards purchaſed.” Mavzzr. 
Bur it is contended, that the word is capable of a more exten- 

re ſenſe. Certainly in the obvious interpretation to be given 

to it, if found in a will, and there is nothing elſe to controul it, 

it would be extended to all, he had; that is, all he could de- 

viſe, But the word has received a different conſtruction from 

the context upon the whole, and alſo from the obſervations 

made at the bar, that there were other eſtates, to which it 

would apply, if meant in its moſt extenſive ſenſe ; but which 

he could not intend to comprehend in it; and therefore it muſt 

be conſtrued ſo as to prevent its application in that manner. 

If it was a phraſe of force ſufficient to carry along with it ſuch 

a poſitive ſignification, as could not be changed, that could not 

be done: but it is not a phraſe of that forge. He has uſed it in 

two different parts of the will ; in both it muſt meaa the ſame 

thing. He has directed a ſale after ſettling the actual and ex- 

pected uſes, to which he had deſtined the property. He ſays, 

my preſent freehold as well as that to be purchaſed ſhall be fold” 

upon ſuch events: and when he had directed it to be fold upon 

thoſe events, it was not neceſſary to put in that direction, that 

it ſhould not be ſold except upon thoſe events: but that was as 

a corollary in his mind. The true ſenſe of the word is, the 

enates he had enumerated, as put in contraſt with what he 

had directed to be purchaſed. It is ſaid to be ſtrange to give 

part, and particularly an eſtate to be purchaſed afterwards with 

part of the perſona], to the wife for life ; and then all the reſt 

her abſolutely in fee: but there is nothing in that ſo repug- 

nant to the general meaning of this will as to reaſon upon it: Particular ef- 
or it was neceſſary to limit her eſtate, if he intended to give it ö 
over to any other perſon (9. This conſtruction is aided by the eg fer 


the ſake of li- 


laſt clauſe ; for though a reſiduary clauſe cannot be carried fo witation over. 


. Fa 0 . . . . R ſid 
lich as to determine, that it was abſolutely in his intention, cauſe is 2 


that there ſhould be ſomething to ſatisfy it; yet in the context wat oh 4, a 


of a will it is a mark of intention. The reſidue is given very not ſufficient 


YO * . round to 
generally by the words“ whatſoever and s/erefoever , which fav, AE; 


ſolutely the 


intent, there 
0 The ſame conſtruction, that the eſtate for life was given for the ſake of the li- W, Eis 
nitation over, was made in the Dutcheſs of Beaufort's cafe, 1 P. Will. 114. 2 Vern. fatal k- 
48, I La. Ab. 245 


ſhews, 


Cs 2 —— 
— — — — — — — 
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I790. 
—ů— 
 HockLEy 
V. 
Mawsty. 


1790. 


On an iſſue 


from Chance- 
ry original an- 
{wer not ſent 
down to the 
trial, whether 
between ſame 
parties or not, 
till after refu- 
ſal of the of- 
fice copy as 
evidence. 


was not in his contemplation, that there were other eſtates, 
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ſhews, he meant real as well as perſonal property. But ho 
has gone farther by uſing the word © effect.“ He relates 3; 
well to the ſituation as to the quality and kind of the property; 
and it is impoſſible to reject thoſe words, ſo as to ſay that 4: 


which might be ſo diſpoſed of. Thoſe muſt be confidered 23 
diſpoſed of by the reſiduary clauſe ; and the reſt muſt be folg, 
and divided among theſe children. 


VVV 


June I/, 1790. 


OTION to have the original anſwers of Defendants ſent 
down to trial at N7/7 Prius inſtead of office copies, 2 
uſual. | 


Solicitor General and Mr. Mansfield for the mation. 


It 1s apprehended, the office copies will not be admitted as 
evidence at the trial; though it has been uſual to admit them. 
They have been conſidered ſufficient, where the iſſue aroſe out 
of Chancery, and was between the ſame parties ; but this is the 
caſe of a third perſon. As the anſwers are ſubſcribed by the 
parties, it will be impoſſible to prove their hand-writing by the 
office copies. | 


_— 


a __ \ —_ 


Lord CHANCELLOR. 


The copy of an affidavit would not be admitted ; but that is 
different. I never knew this done, except in caſes of perjury ; 
in other caſes I have always taken it, that the office copy is ſut- 
ficient. It ſeems to be admitted, that it is ſufficient between 
the ſame parties; and I cannot difiinguiſh between the two 
caſes; if it is ſo in one, it ought to be ſo in both. Certainly it 
the juſtice of the caſe required it, and the Court would not ad- 
mit any evidence but the originals, it muſt be done; and it 
would be very hard, that you ſhould be turned round at the 
trial on that account : but I wiſh, you would try the cop) firſt; 
for I have no idea, that the Court will refuſe it. 


| Mr. 
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1790. 
Mr. Lloyd. — — 


By one of the ſtamp acts a particular ſtamp is required for *αν 
theſe copies; and I am pretty ſure, there is a caſe in Barros (c) 
in which the queſtion was only, whether it was upon the pro- 
per ſtamp; whence may be inferred, that, if it had been on 
the proper ſtamp, it would have been good evidence. 


DIXON vv. OLMIUS. 


June ad, 1790. 1790. 


ETITION to ſet down this cauſe for farther directions, peution to 
or ſuch farther order, as the Lord Chancellor ſhould think ſet down 


. cauſe for far - 
proper, to enable the parties to proceed. It aroſe upon an in- ther direc- 


accuracy in the decree, and the event of a verdict upon an iſſue jw * 


directed. The decree directed the Maſter to inquire, what eſ- 1 
tates deſcended, and what were deviſed; alſo an iſſue to try, fit, diſmiſſed, 


whether the republication of the will was not prevented by — m_ 


fraud. The only reaſon for ſuppoſing, any of the eſtates de- not procee T 
ſcended, was that a recovery, which had heen ſuffered, was ſup. fore the Maf. 


poſed to have heen a revocation of the will. Farther directions 2 being ren- 
lered uſeleſs 


were reſerved till after the trial, and after the report. The by the event 


verdict eſtabliſhed the will; by which that part of the refe- 9 


rence to the Maſter, relative to the eſtates deſcended, became <td, and 
a farther direc- 


uſeleſs, | tions having 

| : been reſerved 

15 | , | OY till after trial 
Solicitor General and Mr. Mitford for the petition. and report. 


The Maſter cannot now make the inquiry. The reſult of the 
trial makes the difficulty ; and after great conſideration it was 
conceived, that this is the only mode of proceeding. 


Lord CHANCELLOR. 


never knew ſuch an application. Here has been a trial di- 
rected, and a reference to the Maſter. If the order was made 
lo, that the cauſe cannot proceed under it, we muft get rid of 
it either by varying the minutes, or ſome other way. Either 
the cauſe is ripe for hearing, or it is not. If it is, it may be 


Rf (c) Denn u. Fulfird, 2 Burr. 1177. 
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1790. ſet down of courſe; if not, it ought not to be ſet down, till i 


8 — is: but I am not to tell you when to ſet down your cauſe, 1 


, I was to give you the order, it would not bind me, if the cauſt 


Oun 
en was not ripe for hearing; ſo that you would be only in the 
ſame ſituation, in which you were before without coming here, 
and if I refuſe it, you may ſet down the cauſe to-morrow. Dif. 
maſs the petition. 
Mr. Lloyd on the other ſide aſked for 107. coſts. 
Cofts given. Lord CHANCELLOR. | 
It is reaſonable, they ſhould pay coſts ; but 51. is quite ſuff. 
cient upon a petition, and no affidavits. 
STEVENS v SAVAGE 
1790. June 2d, 1790. 


There uſt . STEVENS having been committed for a contempt, 


be a reference | 

to 8 for by having married Miſs a ward of the Court, petitioned 
0 t- : 

tlement, be. to be diſcharged. 

fore contempt 

for marrying 

a ward of ien. N | 

GO. Mr. Mansfield for petition | 


cleared. In The petitioner made his addreſſes during the father's life; 


3 and was much encouraged by him and all the family. There 


1 beg are ſtrong affidavits of the conſent of the family. | 


and for life, 
then to wife 


for life, then Lord CHANCELLOR. 


to children 
according to I remember the caſe. There were ſome circumſtances, that 


appointment might have been an alleviation. The wonder was, that he 
of ſurvivor, va- 


ried, ſo as to ſhould take ſuch a ſtep; which was certainly very improper: 


e But all, he can now have, is a reference to the Maſter to fee, 


era that a proper ſettlement ſhall be made. There is no other 
cartn, 1 ” . 
fore his; but Way. It 1s the common courſe of the Court to make ſuch a re- 


ſtill ſubject to 
b ference, before the contempt can be cleared. 


ment. 


4 


Upon the 14½ June this petition came on again on the report 
of the Maſter approving a ſettlement, by which her perſonal 
property 
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property was given to the huſband for life; then to the wife 1790. 
tr life; then to the children according to the appointment of- 


the ſurvivor ; to the ſons at 21: to the daughters at 21 or mar- 


riage. 


Mr. Selwin for the mother of Miſs Jeffry ſaid, her conſent 
was not aſked ; if it had been aſked, ſhe would have given 


it. 


Lord CHANCELLOR. 


I conſider it as an unfortunate caſe, ariſing from the peti- 
tioner's having taken that improper ſtep. The only difficulty, 
I now have, is, that by this ſettlement nothing veſts in the chil- 
dren of the marriage, in caſe the wife ſhould die before the 
huſband ; but they muſt wait till his death, which, I think, is 
tov hard. Let a moiety of the perſonal veſt in the children at 
the death of the wife, it ſhe dies before the huſband ; but ill 
ſubject to the power of appointment in the ſettlement : for I 
only mean, that it ſhould veſt in them in caſe of that event; 
that they need not wait till the death of the huſband : and I 
expreſsly confine it to a moiety ; becauſe I think it right, that 
a man ſhould have a proper controul over his family. Ap- 
prove the report, except in that particular, in which the ſettle- 
ment may be varied. 


The next day Mr. Mansfield for the petition informed the 
Lord Chancellor that the ſum of 9500]. which Mrs. Stevens had 
from her aunt, and which made nearly half her perſonal pro- 
perty, was ſettled upon her for life to her ſole and ſeparate uſe, 


notwithſtanding coverture ; and after her death upon her chil. 
dren, 


Lord CHANCELLOR. 


As that amounts to the ſame thing, let the ſettlement be ap- 
proved, as it was at firſt, 


STEeveNns 


. 
SAvace. 
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Ex parte C A T T O N. 


1700. June 3d, 1790. 


Committee of P ETITION by Committee of a lunatick's eſtate to pak 


lunatick's eſ- 
me = per- his accounts before the Maſter. 


mitted to paſs 

his accounts 

without inqui- Lord CHANCELLOR. 

ry, what mo- . . . X 

ney in his This thing has run into ſo much abuſe lately, that J will ne. 


f . . . ” * 
—_— ver ſuffer a Committee to paſs his accounts without referring it 


Maſterto to the Maſter to ſee, what ſums of money, he has had in bis 
ſtate particu- 


' larcircum. hands from time to time. I muſt not allow a Committee t9 


— keep money in his hands without paying b for it. There- 
fore let that inquiry be made. 
Solicitor General for the petition. 

There is ſomething particular in this. The allowance wa 
ſo ſmall, being only 80/. a year, that the PeUtgnar has been 
about 1oo/. out of pocket. 

Lord CHANCELLOR. 

Let the Maſter ſtate any particular circumſtances, that are 
material. 

In Ex parte Clarke and ſeveral other petitions by Committees 
of the eſtates of lunaticks, or their repreſentatives, fimilar or- 
ders were made on the ſame day. 

Ex parte CH UM L E V. 
1790. June 3d, 1790. 


Brother of ls DBDETITION by Committee of a lunatick's eſtate for paſſing 
natick, Com- 


af hs his accounts before the Maſter. The Maſter had reported 


eſtate, had 
—__ 1 above 20000. ſavings trom the perſonal eſtate of the Junatick ; 


years before Who was ſeiſed in fee of real to the amount of 391. a year; and 
the commiſ- 


fion ; during intitled to 4000. upon mortgage, ſome India ſtock, furni- 
| ture, 
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ture, Cr. The Commitſion was not taken out till 1789; but he 1790. 


bad been a lunatick nine years before; during which time the Ts pw 


petitioner, his brother, managed the eſtate ; and theſe ſavings Cnvnrey. 
Rad ; which time 
accrued. there were 
conſiderable 
a ſavings: to 
Lord CHANCELLOR, pay intereſt, 
. though al- 
He means to pay intereſt, I ſuppoſe. „5 
| made no uſe 
3 = of it ; unleſs 
Sglicitor General for petition varticulir cle 
: . cumſtances to 
Said, he-had made no uſe of it. juſtify that. 


Lord CHANCELLOR. 


But he ought to have made uſe of it. If he has been provi- 
dent in not doing ſo, that will be ſomething. Let the Maſ- 
ter ſtate any particular circumſtances. This is not the common 
caſe. He cannot take upon him the management of the eſtate 
without paying intereſt. It is impoſſible to conceive, he ſhould 
have had this ſum in his hands without making uſe of it. 


Ex pare THOMPSON. 


June 3d, 1990. 1790. 
ALE being indebted to Jackſon and Wags!iaff drew a bill Creditor upon 


receiving his 


of exchange for 1261. 13s. payable to them three months debt ſuperſe. 
: ded a commiſ- 


alter date. This bill was accepted; but payment was refuſed ; gon of pank- 
upon which the payees, ſuppoſing the refuſal to pay was an act I 


of bankruptcy, ſtruck a docket for the purpoſe of taking out a tion to the 
commiſſion againſt the acceptor. They had alſo taken out 18 


commiſhon againſt the drawer. The acceptor afterwards took fund, 
up the bill; and the payces ſuperſeded the proceedings un ler 
both commiſſions without applying to the Court. The petition 
was by a creditor of the drawer, praying that the payees might 
relund the ſum of 1261. 13s. with coſts, upon the ground that 
this tranſaction was an abuſe of the proceſs of the Court. The 
altidavits for the petition ſtated an agreement between the par- 
ties to ſuperſede the commiſſions upon payment of this money 
thoſe on the other ſide denied that; and ſaid, that not being 
able to ſee the acceptor, they thought, he was a bankrupt; that 
VoI. I. 8 5 ; the 


I53 


17980. 
— — 


Ex parte 
THOMPSON. 


mitted an act of bankruptcy, it they proceeded to take out x 


which he muſt impart to all the other creditors. If they had 
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the non-payment of a bil of exchange was an act of bankrupt, 
ey; and that one of the wituctſes, who had {worn to the agree. 
ment, ſaid at that meeting, that, as the acceptor had not com. 


commiſſion, an action would he. 


Solicitor General again/l the petition. 


The time for taking out the docket had not expired. It was 
either a miſtake natural to a man, who knew nothing of law, 
or the debt was received under a threat ; but not under an 
agreement to Co any thing improper. 


Lord CHANCELLOR, 


This is a point of great conſequence. A commiſſion of bank: 
ruptcy is a remedy, which a creditor has a right to ſue out; but 


only brought a common action, and had forborn it upon the 
money being paid, they might have done ſo; but if they firike 
a docket in order to take out a commiſſion, they prevent any 
other perſon from doing ſo; and then they compromiſe it. 
Even if there was no petitioner againſt it, is it fit, that this 
Court ſhould ſuffer a deht to be received after a docket ſtruck! 
They admit, that it was done after the time, from which he 
was incapable of having any effects; and in that ſtate of iuſol. 
vency they hold him under a docket, and receive the money, 
and prevent other people from taking out any commithon, 
The reaſon of firiking a docket is to prevent the bankrupt from 
waſting his effects in the mean time. As to being afraid of an 
action; it is impoſſible, that they did not know enough of this 
circumſtance to know, an action could have done nothing. | 
think, they muſt pay back this ſum : but I will not give cofis 
becauſe the affidavits were filed ſo late. 


Attorney General applied to have this ſum paid back to the 
eſtate of the acceptor. 


Lord CHANCELLOR. 
Then you muſt pay the petitioner his coſts. 


It was ſo ordered. 


Ex parte HOPKINSON. 


June 3d, 1790. 1790. 


P- TIT ION for an account of what was actually due to the gix months 


2 : *+_ after bank- 
petit: oner by the bankrupts, and that he may be admit 3 


ted to prove his debt under the commiſſion. The petitioner e had 
8 R > ; - 2 * anxru tin 
ach the baukrupts in execution upon a judgment againft them een e pal 
ES APA judgment, pe- 
or 250% titioned for 
account and 


| to be admit- 
Mr. Mansfield contra. * ee 
1 commiſſion: 
The petitioner ought to elect. = Fae 
dered, divi- 
dend to be re- 
Lord CHANCELLOR. ſerved to the 


. A extent of the 
It has been thought formerly ſometimes, that a creditor may verdia. A 


* 


wait for a dividend, before he elects, and ſometimes that he 8 


may not. I have never been able to underſtand, why the de- ed to elecd in 


X ; - a fortnight, 
terminations have varied. It depends a good deal upon the Soars, whe 


time. It is hard though to keep them in priſon. He has a ther credits 


| ” n may wait a 
right of courſe to aſſent or diſſent to the certificate; but not to reaſonable 


. ; 38 * . 0 f K. 
take his remedy at law, and a dividend too. We have lately rab be 


vidend, or 


been in the habit of ſaying, that he may wait. muſt elect im. 


mediately. 
Creditor hav- 


Mr. C:oke being applied to by the Lord Chancellor ſaid, there wg I 


remedy at 


were caſes both before Lord Hardwicke and Lord Bathur/?, de- __, 
tcrmining that he muſt elect immediately. 1 — 5 Sond das 


but may aſſent 
or diſſent to 
Lord C HANCEL LOR, | certificate, 


did not remember, that this was determined by Lord Ba- 
rſt, We have always lately thought, a reaſonable time ought 
to be allowed, to ſee what the effects will be. But if that runs 
ino any length, it would be hard upon the bankrupt. Suppo- 
lng {ix months to be a proper time, this was in January ; and 
We are now very near that time. It is {aid to be determined, 
that the petitioning creditor has made his election (d), and it 
is odd, if the petitioning creditor and the other creditors are 
in the fame fituation, that they ſhould be in a different ſitua- 
tion as to this. The petitioner prays an account of what is ac- 


d) Ex parte Lewis : Ex parte Ward. 1 Ath. 153, 154. 
| tually 


160 Caſes in Chancery. 


1790. tually due; and it ſeems a fair offer upon his part to go to ar 
> 7 account. The proper order now 1s to take an account, of what 
Horxixsox. is actually due to the petitioner from the bankrupts; and I muſt 


reſerve a dividend to the extent of the verdict. 


— 


On the 12h June the creditor was ordered to elect in a fort. 
night. 


Ex parte P O O 1 


1790. June 3d, 1790. 


Deeds not de- ETITION by aſſignees of a bankrupt partnerſhip for an 
3 : order upon a mortgagee, whole title was affected by the 
bankruptcy, to deliver up the title deeds, and all deeds relating 


to this eſtate. 


Lord CHANCELLOR, | 
I cannot do it upon petition. The beſt way would be to 
bring an ejectment. 


For petition. 
That would not do; becauſe petitioners want the title deeds: 
beſides the legal intereſt is in the bankrupt. 


Lord CHANCELLOR. 


The title deeds may make it neceſſary to bring a bill. *s 
to the legal intereſt being in the bankrupt, fince the bankruptcy 
it is in the aſſignees. 


— q — 4 — 
— — 
— 
— — - - 
— — — _ ——— he — - = - 
— = — 
— — - — —— ay peel = — 
— — © — - 
= * _ — — 
— — — ——— = — - 
— —— — - 4 — * — — - - 
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COLMAN vv. CROKER. 


- — 2 


June 4th, 1790. 


Upon bill by EORGE Colman Jun. committee of his father George C. 
ſos committee man a lunatick, brought a bill to ſet aſide a voluntary ſet- 


4 l 8 = * 
tick ia fer tlement made by the lunatick in truſt for the defendant Mrs. 


alide a volun - | Croker, 


1790. 


— 
— — — 
hy PT - — 
— —. — 
— — — = == 
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Cooler, who lived with him. Mr. Tord for Defendants moved 1790. 
ſor an order to ſell the plate, linen, china, Sc. to let the houſe, A 


Colman 
; ty into Court, upon the ground of 
and to bring the whole property into , up 9 OE 


the danger of dilapidations, and that the houſe was ugpro' 

1..4;jve : and that therefore it would be for the benefit of the ment by him, 
CUC ; 3 motion for 
committee. Defendant to 


let the houſe, 


ſell the furni- 
Slicitor General contra. ture, &c. and 


. | . bring th 
The bill is to ſet aſide this ſettlement, as being voluntary, hee into 

. Y 3 1 . C rt, 50 = 

and obtained by fraud. The lunatick's property is nut ſuffici- fa. 8 = 
ent to pa) his debts. not conſent · 


ing. 
Lord CHANCELLOR, 


If it is not conſente to, I cannot do it. As to the fraud, Creditor, im- 


| i aching a 
there muſt be ſome c r to complain of that; and he muſt 3 "= 


put himſelf into a fOwztion to complain by getting judgment 2 
tor his debt, and ſtating, that by the ſettlement he is defraud- is defrauded 


; 3 by it, and get 
ed. But I canu without conſent of Plaintiff make any order, Pm; -j 


that may prejudice his title. his debt. 


HUGHES v. HUGHES. 


June 4th, 1790. 1790. 


R General moved, that a receiver might be at 3 22 Ch. 
. . . . 4. 87. 
liverty to diſtrain for rent. s 


Lord CHANCELLOR. 


Is not tne common order for the tenant to attorn to the re- 
cerver ? 


Solicitor General. 


The perſon having the legal eſtate muſt diftrain ; it muſt be 
in his name. | 


Lord CHANCELLOR. 


thought not; but that the attornment gave the right to the 
receiver. It is neceſſary to compel the tenant to attorn. If you 
had the attornment, you muſt diſtrain in the name of the re- 
celver, not of the other, becauſe there is no privity.. But it is 
Vo- E Tt very 
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1790. very immaterial, whether it is granted, or refuſed. The N. 
ES g//ler ſays, it has been ſometimes granted, and ſometimes re. 
v. faſed ; and Lord Norihinglon took it, as I did. 


THIuGHEsS. 
Mr. Mitford mentioned Pitt v. Snowdon, 3 Ath. 750 ; where 
Lord Hardwicke ſays, receivers need not apply for an order tg 
diſtrain; and he wondered, why they did ſo; becauſe it gave 
tenant an opportunity of conveying away his goods ; as the 
Court never makes an immediate order of diftrels ; but allows 
a future day upon ſuch application : but 1t any doubt, who had 


the legal right to the rent, then an application would he pro- 
per; as the diſtreſs muſt be in the name of that perſon /e). 


Lord CHANCELLOR. 
It is very immaterial, whether it is granted or no. 


e :L: LS. 


1790. | June I2th, 1790. 


Lord CHANCEL LOR. 


N aflignment of rents and profits is an odd way of con- 
of rents and ah . . a 
profits, or of veying ; but it amounts to an equitable lien ; and would 


deeds is an entitle the aſſignee to come into equity, and infift upon a mort- 
equitable 


lien; and aſ- gage. An aſſignment of deeds alone is ſufficient for that pur- 


f . a ; 
ity ink. poſe : and in this caſe there is a covenant for farther afſur- 
upon a mort- ance. 

Sage. 


Aſſignment 


(-) In that caſe it does not appear, whether there had been an attornment. 


+» 
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Ex pare S T A D GR OO N. 


June 12th, 1790. 1790. 


HE bankrupt had before the bankruptcy given the peti- Saen; whe- 
tioner among other ſecurities for a debt two bills of ſale 1% 3 
„tro fixteenths of a ſhip not at ſea, (/ one of which he af- lea, are within 
| 8 Th RE : R 21 7.1,c.19 
terwards got back by a firatagem. e queſtion was, whether 5 e,; or 


this was a ſufhcient poſſeſſion ; or within Ratute 21, N . 19. er 


© 10 1 | 99. of (ale is (ufh- 
3 2 cient delivery 
of poſſeſſion. 
| Alſo whether 
Mr. Mansfield for the aſſignees. ic is offeted 


He might have gone to the ſhip, and have given actual poſ- __ regiltry 
ſellion, though but of a part. If they had made actual aſſign- 
ments without delivery of poſſeſſion, they would be void. 


Mr. Lloyd for petition. | 
The bankrupt had only two fixteenths of the ſhip. The ſta. 
tute has never been carried ſo far. 


Srlicitor General mentioned a N/ Prius caſe at Durham where 
Maling had aſhgned two fixteenths of a ſhip, which came into 
port time enough before his bankruptcy for poſſeſſion to have 
been given; which was not done; and yet he believed, it was 
ruled to be good (I). 


Lord CHANCELLOR. 


Certainly according to the general rule poſſeſſion is to be 
given: but in caſe of aſſignments of ſhares of a ſhip there ſeems 
to be no other way of giving it, than this. Nor does it ap- 
pear, the bankrupt ever acted as owner of it from that time. 
At frit Gght I ſhould have held, that the transfer might be 
complete by a transfer of the inftruments. It would be an ob- 
Jection, if it was a transfer of the whole. I will think of it. 


lt at fea, it is out of the ſtatute, if the muniments of the ſhip are delivered, 
th ne v. D. dn, 1 Atk. 154, Brown v. Heathcote, 1 Ath. 160. 2 Veſ. 272, 622. 2 
term. Rep. K. B. 462, 494. ibid. 3, 267, 406. 1 Brown, 126. 
20 Ryal v. Reoxwles, 1 Veſ. 348. 
, Selicitar General ſaid he believed, the caſe was in the Term. Rep. K. B. There 
n caſe of Atkinſon v. Maling, 2 Vol. 462: but it cannot be the ſame. * 
or 
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8 Tor afſignees. 
Ex parte Another objection 1s, that it will be void upon the regiſtry 


STADGROOM., 


act. | 


Lord CHANCELLOR. 


I do not remember, whether that operates upon a ſhare 0 


Ty 1 nly: 
but it is worth looking into upon that alſo. ; 


Solicitor General 


Said, he believed, that caſe was taken notice of in the regiſtry 
act. | 


WYNNE ov. LORD MNEWBOROUGH. 


June lol, 1790. 


1790. 
3 Bro. Ch. NDER the will of Sir fon Wynne Lord Newborough was 
1 wo tenant for life, ſubject to a truſt term; remainder to his 


remote re- firſt and other ſons in tail, remainder to his brother 60% 


mainder-man : 
ED Wynne in the ſame manner. 


reſtrain re- 

ceiver from . . 

tiefting to. Motion on the part of Glynne Wynne and eighty tenants, that 

33 Price the receiver ſhould be reſtrained from proceeding to turn 
Oles; : - f 

theirintereſt them out of poſſeſſion ; that they might remain in poſſeſhon; 

not being ſuf- and for an enquiry, whether that was not for the benefit of the 


ficient. 
eltate. 


Mr. Mansfie/d for the motion. 


The receiver had the uſual powers of ſetting and letting with 
the approbation of the Maſter ; but without that or communt- 
cation to the truſtees he has brought ejectments upon demiſe df 
1 mortgagee, who has been paid his intereſt, and does not dehire 
to be paid off : and has given notice to quit to theſe tenants, 
who have regularly paid their rent. The affidavits ſay, railing 
the rents will in the end be of conſiderable prejudice to the el⸗ 
tate, though now by harraſſing the tenants it may be increaſcd 
by it. Ihere was an agreement, that he and the tenants ſhould 
name each one perſon to ſettle the increaſe of rent. That he 


does not deny; nor that they have given him offence by voting 
| = contrary 
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„rarv to his inclination at the Jait election; and this is on 1790. 
1 ere or another election. But it is ſufficient for this motion, FF,” 
at he was proceeding to diſpoſſeſs tenants, who regularly paid 1 _ 
Tr rent, without approbation of the Mafter. The powers of kava: 
. -occiver are ſo far to be checked, that a Maſter muſt approve 


..v alteration of the eſtate, unleſs upon ſome particular emer- 


oCNCV 


Mr. Richards expreſſed Lord Newborough's approbation of 


chat had been done. 


Slicitor General for the receiver. 


He did not apply to the Maſter, hecauſe he was told, it was 
+0 ufual, where the purpoſe was merely to ſet and let for one 
dar; ſo if he was wrong, it was a mere miſtake. 


The truſtees did not interfere. 


1rd CHANCELLOR 


Noh d intereſted in the eſtate has made any complaint. Nei-. 
ther the tenants nor G/ynne Wynne have any thing to ſay to it. 


Chen what ground of intereſt of their's would they apply? A Receiver is to 
reiner is to let the eſtate to the beſt advantage: perhaps it e 


wav have been underlet. The queſtion is, whether it 1s better 3 but 
| : | e canno 
managed by keeping theſe tenants or not. But the rents are raiſe the rents 


Mi : ; ; upon ſlight 
et to be raiſed on flight grounds; nor can he turn out the te CE ns 


1ants without application to the Maſter; and I do not know turn out te- 
5 : | nants, nor let 

how to make a diſtinction between leaſes for one year . e ot 
7 $ year without 
others (7). It will come round to him in ſome way or other; Tales © 


Mt lomebody intereſted in the eftate for life or the term ought the Matter, 
to apply, 


The motion muſt be refuſed with caſts. 


(1) ante. 


Vol. I. 1 Ex 
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Ex parte the Aſſignees of LODGE and FEN DAI. 
| BANKRUPTS. | 


June 12th, 1790. 


Creditors of a © 


—_— N 1765 Y Lodge ſen: James Lodge, and Jom Lodge jun 
which Failed entered into partnerſhip ; which continued till the death d 
in owo years, Jahn Lodge ſen: in 1774. He bequeathed all his perſonal eftat 


allowed to 
come upon after payment of debts and legacies to the ſurviving partner; 


edlate of one and appointed them executors with his wife. The ſurviving 
pc oecd. partners continued to carry on the trade under the ſame firm 
taken out of and the old articles till 1776; when the partnerſhip was dif. 
1 U bin ſolved by conſent, without coming to an account; but by agree. 
if cha ment between them James Lodge was to be liable to the debt 
other. Upon the ſame day a new partnerſhip commenced hetween 
James Lodge and Doftor Hendal, who advanced 12,0007. to the 
partnerſhip as his ſhare ; and James Lodge furniſhed an equine. 

lent in articles of trade; and had the whole management of the 

trade; Fendal being a phyſician, and utterly unacquainted with 

it. In March 1778 the partnerſhip became bankrupt. Before 

that event James Lodge had without the knowledge of the other 

partner paid ſeveral of the dehts of the former partnerſhips, and 

private debts of his own, with the property of the laſt partner 

ſhip to the amount of above 36,0007. An order was obtained 

by the ſeparate creditors of Zodge to prove under the joint com- 

miſſion. Upon application of ſeveral creditors of the laſt par. 

nerthip to prove againſt the ſeparate eſtate of Lodge for the ſum 

taken out of the partnerſhip the Commiſſioners admitted them: 

but upon the petition of .his ſeparate creditors that the proc 

might be expunged, the Lord Chancellor thought, that, conli- 

dering the nature of the caſe, it was not proper for the Commit: 

Goners to determine it; but that there ought to have been 2 

petition for an order: upon which a petition was preſented by 

the aſſignees of the laſt partnerſhip, that the joint creditors 

might be admitted to prove againſt the ſeparate eſtate of Lu! 


in reſpect of the effects taken by him out of the partnerfhip. 


Solicitor General fer the petition. | 
A bill filed by ſome of the creditors of the old partnerſhips d 


have great part of the effects of the laſt conſidered as the effects 
: the 
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the old partnerſhips, was diſmiſſed. In this caſe the partner- 1790. 
ſhip was very ſhort, only two years. Lodge had the whole ma- 2 
nagement; and applied the partnerſhip effects to purpoſes to- the aſlignees 
tally unconnected with it without the privity of the other; 3 
which being A fraud, the Court will allow the partnerſhip to and 


Fexpar, 


be creditor; as in the caſe of Fordyce before Lord Bathur/ ; Bankrupts. 
which was ſo determined, becauſe there was no authority by 


the other partner. 


Mr. Holliſ contra. 

It was the duty of Fendal to ſee to the diſpoſition of the pro- 
perty ; and that the buſineſs was carried on properly. It does 
not appear, that the ſeparate eſtate of Zodge was henefited by 
this. Ex parte Parker 7th of Augu/t 1780 your Lordſhip dil- 
miſſed a petition by aſſignees under ſeparate commiſſion to be 
let in as creditors under a joint commiſſion for a ſum brought 
into the partnerſhip hy one partner beyond his ſhare. Ex parte 
Burrel ad fuly 1783, Cote's B. L. I. 556, and the other caſes 
tbere cited were to the ſame point. So ex parte Vere before 


yauy Lordiſliip. 


Mr. Mansfield. 


In thoſe caſes it was held, that by the conſent of the party 
the ſeparate property became part of the joint Rock. 


Lord CHANCELLOR. 


A2aialt the petition it is argued from the reverſe of the caſe, 
which does not ſeem to apply. In theſe caſes of ſeparate debts Allgnces un- 


der ſeparate 


oflered to be proved againſt the joint eſtate the principle of the ,umimon 

rule I take to be this: that where one partner has brought into Rs 
the joint eſtate a ſum, the creditors rely upon the often{ible tate for a ſum 
late of the fund; and give credit accordingly. But here in fraud 3 


of the contract one partner has taken out a certain ſum. The e N 


petitioners ſtate fimply this, that money has been taken out of creditors rely 
be partnerſhip Rock by one partner without the privity of the A 
other; and the queſtion is, whether they ſhall go upon the ſe- fund. 

parate fund on behalf of the joint creditors, or whether by means 

ok that fraud it ſhall belong to his ſeparate creditors, any more 

tan it would have belonged to him. It has certainly gone to 

Create his ſeparate eſtate. Thoſe caſes are not applicable in 

Ipecie to this particular caſe. You have produced no caſe upon 

a application of this kind. 


tor 
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1790. 

2 Tur pelition. 
parte | 

* There is a caſe ex parte Drake cited in ex parte Lanoy Flinte, 
| 1 225, 1 Coke's B. L. 556, where a partner had taken ont 
DN of the partnerſhip ſtock more money, than his ſhare amount 
Baukrupts. to; and Lord Talbot admitted the partnerſhip creditors to come 
upon the ſeparate eſtate for ſo much. But your Lordſſtip has in 
ſome later caſes expreſſed ſome doubt about the principle of that 
order. The cale ex parle Vere was decided as a cafe of privity: 
there was a conftant communication of the houſes at London and 


Mancheſter. 


a —— eter 


Lord CHANCELLOR. 


This comes within the compaſs of two years. That was cer. 
tainly taken out of the partnerſhip ſtock ; and it is very difficult 
to diftinguiſh this caſe from that of F5rdyce. I think, the Peti- 
tioners ſhould be admitted to prove; take it ſo de bene eſſe. 


r 


1790. | June 12, 1790. 


IR George Colebrooke became a bankrupt in 1777. At the 
bankrupt _ time of his bankruptcy he was ſeiſed in fee of an eftate 
made no div1- : LO : 5 f 
dend, but ſuhject to a jointure to Lady Co/ebroohe ; and to 40001. to her, it 


thirteen yes ſhe ſhould ſurvive him, and a charge for younger children, 


bankruptey He was tenant for life of eftatcs in Scotland of 2000/7. a year; 
had from the b a - 
produceof the Which were out upon leaſe, and had continued ſo ever fance; 


6202 * and was poſſeſſed of Io a year in London of a ſhare in the 


enough to New River water works; and had other property, ſufficient, if 
pay fifteen 


in in ſold, to pay about twenty ſhillings in the pound. The aſlig- 
* nes - nees had made no dividend ; but had lent two ſums of 24,000. 
bution order- and 2000/7, upon mortg2ge ; and from the intereſt and the rents 
” ouekcredi. and profits had accumulated a fund ſufficient to pay about fif 
_ teen ſhillings in the pound. Goring repreſentative of Naſ/ a 
creditor for 2000. petitioned, that the aſſignees ſhould account, 
for what they had received ; that the two ſums lent upon mort- 
gage might he called in ; that the eftates of the bankrupt might 


be ſold ; and the produce diſtributed. 


Aſſignees of 


Solicitor 
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1790. 
Solicitor General and Mr. Mitford for the petition. . 
Theſe two ſums ought to have been diſtributed, inſtead of 83 


being lent out. It is admitted, that the 24,000/. was lent to 

ms Baraell an aſſignee; the other to Barbell either an 
alſignee, or the brother of one. Suppoſe this meaſure expedient, 
can your Lordſhip Tay thirteen years after the bankruptcy, that 
this is a diſtribution? The petitioner is the only conſiderable 
creditor belides the Baruell', who oppoſe this petition. 


They cited ex parte Mathews before Lord Thur lo. 


Mr. Mansfield contra. 


It was confidered to be for the advantage of the eſtates, that 
they ſhould not be ſold, at leaſt not yet; and this has been 
the ſenſe of all the creditors ; for till the death of Naſſ there 
was no application; and the only perſon now complaining 18 
his repreſentative. The mortgage was on purpoſe, that the 
money might carry intereſt. 


Lord CHANCELLOR. 


Thirteen years have elapſed ſince the bankruptcy. If it turns 
out, that the aſhgnees have kept money in their hands unwar- 
rantably, my opinion 18, that you need not go into the point, Aggnee of 
as to the manner, in which they have employed it; for an aſ- ee 
. . . not Ke - 
ſignee muſt not keep money in his hands. As to proceeding ney r 
under the commiſſion to ſell the eſtate, they muſt have an or- 88 
der from the Court: I do not recollect any ſtatute, which gives ers not to de- 


, . a ide, wheth 
authority to the Commiſſioners to decide, whether an eſtate an etate er 


ſould be ſold, or not. Any creditor has a right to have the benkrupt hall 


1 be ſold, or 
eſtates of the bankrupt fold, and the produce divided; nor will not: there 


the prudence of the plan purſued, or the conſequences, enable . 
the Court to prevent the ſale. If the law would give me that ui bears oh 
diſcretionary authority, perhaps it would be wiſe ; but till it int on it. 
docs, I cannot exerciſe it. This is a hard caſe, if the petition 

is brought obſtinately, now that they have got ſo near the whole 

ſum, to have the efates fold, inſtead of being reſtored to the 
bankrupt : but though I ſuſpect, it would be advantageous for 

things to go on, as they do at preſent, if they account from 

time to time (and there may be a caſe ſo ſtated, that it may 

appear to the Court to be advantageous) yet if the order for ſale 

is preſted for, I cannot reſuſe it; and the petition of any one 


Vor. I. X x creditor 


n 
I. — — -—- 


- * — — _— — * — — d = - 
. A 8 2 — 2 
— - - Js. - —— — — — 
— > > — — — — — — — 


—— — —_— n 


EL 


which under 
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1790. creditor is ſufficient. I remember in the caſe of a Veſt Indi 
Bow eſtate I did not think myſelf at liberty to ſpeculate upon affid;. 


GorING. FE 2 . age mon 
i There is no reaſon, why this mortgag oney ſhould 


bankrupt en- not be paid in. The creditors will be entitled to intereſt, if the 


bi en eſtate produces more than will ſatisfy the debts. They mu 
plus. ſatisfy this creditor : the order muſt he for them to go before 
the Commiſſioners for an account to be taken, and the eſtate; 
to be ſold (7). 
PAYNE v COLLIER 
1790. June 14th, 1790. 
Truſt fond, the marriage ſettlement of 7% Dyer Collier a truſt fund 


N was created with a power to the truſtees to put out to in- 
a power in 


marriage ſet- tereſt upon good and ſufficient ſecurity parte of the fund to the 
tlement had , d . 
been lent, de- amount of 3000/7, according to the recital ; but in the contract. 


I” ing part there was no limitation as to quantity. In purſuance 
Court, the of this power the truſtees lent the huiband 5coo,. being nearly 


a the whole of the fund, upon his and his father's bond. Some 


be in danger. having been repaid, the truſtees brought a bill to have what 


remained due paid into the Bank in name of the Accountant Ge. 
eral for the purpoſes of the ſettlement, and deſired coſts out of 

the eſtate. They ſtated, that they conceived the fund to be in 
danger. 


Solicitor General for Defendants. 


This demand cannot be reſiſted ; but from the particular cir- 
cumſtances Defendants ought to have ſome indulgence as to 
time, When this money was lent, it was principally on the ſe- 
curity of the father, who was in very good circumſtances. He 
has ſince become involved by being ſecurity for another ſon. 
£3000. of this fund has been paid, partly before, and partly 
fince the bill filed; and they ſay, they are engaged in an exten- 
tive trade; and in ſeven or eight months will be able to pa) 
the whole ; whereas preſſing them for it now may prevent them 
from proceeding in their trade. 


They were afterwards advertiſed for ſale. 
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Lord CHANCELLOR. 1 — 
7 6 8 f AYNE 
am afraid, I muſt order it to be paid in immediately, as My 
OLLIER. 


he truſtees repreſent it to be in danger. Though I might be 
inclined to allow them time, I cannot. But in the recital the 
power is to lend Zool. of the fund, though in the contracting 
part it is not limited: upon that the parties would be enti-_ 
ted to come into this Court to have the ſettlement reformed Settlement re- 
according to their intention declared in the recital (+) and for 1 in 
a declaration, that the truſtees were not competent to lend . puts: 
more than zoo. As that is the caſe, perhaps it would be the 

wiſeſt way in the truſtees to allow them time, by which they 

may ſecure themſelves from the conſequences of having exceed- 

od their authority. Let him pay it in at the Bank in the name 

of the Accountant General in truſt in the cauſe : but I cannot give 


cots out of the eſtate of the infant. The Defendants muſt pay 
colts. 


On the 1 November 1790 a motion was granted, that the 
Accountant General ſhould be at liberty to receive and lay out 
a part of this fund remaining due, which Defendants were ready 
to pay; and to apply the intereſt and dividends according to 
the decree and ſettlement. The Accountant General conceived, 
that he could not do this without an order ; as the decree had 
directed the whole ſum to be paid. 


BUTRICKE vv. BROADHURST. 


June 14th, 1790. 1790. 


LAINTIF Fs huſband by his will, of which ſhe was ſole 3 Bre. Ch. 
. . | Ca. 88. 
executrix, gave all his eſtates both real and perſonal to Huſband de- 
truſtees upon truſt to permit her to receive the rents and profits 3 * 
lor life, provided ſhe did not marry again. She proved the fovalin truſt 


for his wife 


will. The truſtees never ated ; and ſhe received the rents and ſor life, provi- 
ded, ſhe 
(+) Settlement not reformed according to the intention, where nothing dehors ſhould not 
marry ; and 


the words to do it by; the recital being merely general, and with reference only to made her exe- 


what followed, Doran v. Roſe, ante. cutrix. The 

Will made upon a miſtake of teſtatrix, not altered to comply with the intention, truſtees not 
where no words to ſhew, what the wi'l would have been, if that miſtake. had not wer 
lappened. Smith v. Maitland, fob. | | 


profits 


| 
1 
| 
\ 
i 


right or elec- The did not know the ſtate of the fund; and deſiring to have 
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1799. profits for five years after his death; and then filed a bill 
\—— claiming to elect to take an intereſt in a truſt fund of 2000 
Borntexs under her marriage ſettlement inſtead of the eſtate under the 


V. 
BROADHURST xx7) 
ſion. After will. 


receiving rents 


and profits for Soliciter General for Plaintiff. 


five years not 


oped iy, She might, if called upon, have made her election. She re. 
des wy ceived the rents and profits, becauſe there was nobody elſe to 


e = take any care of them. If the bill had been filed againſt her, 

ement, with- ef F . 

out ſpecial the truſtees taking no care of the intereſts of co/I1y gue iu, 
ind, as . ; 5 ; 

fon it would have been competent to her to ſay, ſhe only meant ty 


ation of the perform the office of executrix, and received the rents and pro- 
5a doubeful, fits, becauſe nobody elſe would; and that ſhe was ready to gc- 
eye ale" count according to the will; that is, claiming the rents and 
profits herſelf for liſe; or upon the other hand, that nothing 
was done, but acts of neceſſity ; and that ſhe might eleR. ! 
cannot find a caſe, except that upon the will of the Duke of 
Montague, Lord Beaulien v. Lord Cardigan, Amb. 533, and in 
Brownt's Parliamentary Caſes : und in that caſe the acts were 
very various, and more in number than in this. Suppoling 
there was no real, no more evidence ariſes from her poſſeſſing 
herſelf of the intereſt of the perſonal, than of the principal ; be- 
cauſe, being executrix, ſhe muſt have received the intereſt in 
order to account for it; and ſhe could not without a decree 
have given any to the deviſees over; for by the will they could 


have nothing till her deceaſe or marriage. 


1 


Lord CHANCELLOR. 


I thought Lord Nor#hington tolerably well founded in that 
caſe ; but it was determined otherwiſe in the Floufe of Loras ; 
who decided, that the right of election laſted fifty years. But 
all, that was determined by it, was, that under circumſtances 
it may laſt, till the whole affair is wound up. and the truſts 


executed. I agree now, that if ſhe had filed a hill, ſtating, that 
Party having 


tion may file a 


bill to have the debts and legacies paid, and the property cleared, that ſhe 
++. | might elect to advantage, ſhe might have done ſo. So if the 
der to ele to Other parties had filed a bill, it could only have been to force 
advantage her to make her election. But here having taken poſſeſſion un- 
der the will, and the eſtate being a free fund from the begin- 
ning, I cannot think of a principle, upon which the Court 
can ſay, ſhe is now competent to elect. The bill muſt be 4 
milled ; 
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miſſed ; but I wiſh it to be underſtood, that it turns upon the 1790. 
articular circumftance, that the bill was filed without any ee 
ground ; and no ſuggeſtion, that the real or perſonal eſtate is a 

jn ſuch a ſituation as to render it doubtiul, what the reſult BROADHURET, 
would be. She conſequently has laid no ground, that entitles 


her to elect after enjoyment for five years (/). 


CLINTON 2. HOOPER. 


June 15th, 1990. 1790. 


; . ns : ith 3 Bro. Ch. 
RS. Clinton, having by ſettlement a joint intereſt w mm 


her huſband in freehold and copyhold eſtates originally Wife barred 


her own, having deſcended to her as heir at law to her brother, 33 


joined in a mortgage of copyhold by ſurrender to Deans in fee rated out of 


for 1500/7. for which ſum the huſband alſo gave his bond, and - > ab! 


in a ſale of other of thoſe eſtates to the amount of 4000. The 3 
huſband received the money, and laid it out in the purchaſe of by mortgage 


j F 6 . of her eſtate, 
real eſtates, except 1009/7. ; which he applied in buying up a, 


dower right, to which his wife's eſtates were liable. By his Ss by 2 
will he gave his wife an annuity of 60/. a year out of the pur- tor, he wou 


iſe h 
chaſed eſtate, and ſome other bequeſts, to the amount in all of wn; Rags 2 


$0/. a year according to her; of 1164. a year according to the vo difference, 


, whether lega- 
executor. He gave Hooper a freehold eſtate for lite ; and, after cies were paid 


eiving ſome legacies, made him executor and reſiduary lega- com al. 
tee; and charged his real in aid of his perſonal with all his Parol 7 

- ence Or ner 
debts except thoſe due upon mortgage. There was but one 


declarations 


mortgage debt beſides that to Deans. After the death of teſta- admiffible to 


: ; 3 prove, that it 
tor his widow paid intereft upon the mortgage to Deans for two was not appli- 
ed for the 


or three years; and then brought a bill againſt the executor and jp ua, 

mortgagee to have that mortgage ſatisfied out of the aſſets of not to prove 
the tranſac- - 

her huſband. tion op Drag | 


ferent from 


: what it ap- 
Defendant Zooper ſet up two grounds of oppoſition : firſt: an Ss to be by 


A 5 1 the initru- 
agreement hetween the huſband and wife, that her eſtate ſhould e and | 


continue liable: ſecondly : ſuppoſing that ꝛgreement void, be- 22 2 4 
cauſe during coverture, that it was confirmed by her when a it was intend- 


widow. In ſupport of this he read parol evidence to the follow- Bete 
ing eflect. | 


(!) Widow having received a legacy and an annuity under will of her huſband 
for three years was allowed to elect to take her dower. Male v. Wake, poſt. 


Vol. I. Y y It 
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1790. „It was the intention of the parties to ſell the whole; and 
— *© this part was mortgaged only, becauſe a purchaſer could not 
8 8 « be procured for it. In a converſation with J/heeler and 
Horka © Hooper, upon ſettling an account with her of arrears of her 

«© annuity under the will, ſhe intimated ſomething about this 
« right; they told her, teſtator's eſtate was not ſufficient for all: 
c ſhe anſwered, that Harris had adviſed her of this right; but 
« that ſhe did not mean to claim it; but deGred, that her cou. 
« fia Hooper would proceed in paying the legacies. When they 
« went away, I/heeler apprehended from her converſation and 
« manner, that every thing was ſettled ; and that ſhe meant to 
« diſcharge the mortgage herſelf without making that claim, 
“ About three months after Wheeler and Hooper being informed 
« that ſhe refuſed to pay any more intereſt, went to know her 
« determination; and Ho9per aſking her how ſhe could think 
« of making this claim, when ſhe knew, it was agreed between 
« her huſband and her, that this was to be paid out of the eſ- 
« tate ; ſhe replied, it was true, it was her agreement with her 
« late huſband, that the eftate ſhould be ſold for his benefit; 
« but that Harris had told her, ſhe might have this ſatisfac- 
« tion: that ſhe expected, that her huſband would have left 
cher the eſtates purchaſed for life; but however ſhe thought 
« herſelf much better off, with what ſhe had under the will. 
« Hooper at the requeſt of Plaintiff borrowed money to diſ- 
charge the legacies.” By the ichedule to Hooper anſwer all, 
except two {mall legacies, appeared to have been paid previouſly 
to theſe converſations. The executor denied aflets ſufficient for 
all the purpoſes of the will, if this charge ſhould be allowed. 


Solicitor General, Mr. Lloyd, and Mr. Richards for Defen- 
dant. 


The rule of this Court is, that if the huſband and wife bor- 
row money upon mortgage of the wife's eſtate, and nothing 1s 
ſaid about it, and the huſband takes the money, the eſtate re. 
mains liable to the mortgagee ; but the wife has a remedy againſt 
the aſſets of the huſband. The agreement need not be in wrt . 
ting. There have heen parallel caſes in this Court between 
other perſons, as between father and ſon. If a father prevails 
upon a ſon to mortgage his eſtate, the ſon will have a right to 
call on the father to reimburſe him : but if there is any parol 
agreement to ſhew, it was meant, the ſon's eſtate ſhould fill 


continue debtor, that would rebut the equity. The only ground 
then 
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then ſor Plaintiff is her incompetency to make an agreement to 
ind her, becauſe ſhe was married and without any ſeparate 

-operty ; for if ſeparate, this agreement would have bound 
ner. Though married, it was at leaſt a ſufficient declaration: 
of the intention of the parties to rebut the equity; but if not, 
ker ſubſequent acts were a ratification ; and a void act, ſuch as 
an agreement by a married woman, may be afterwards affirm- 
ed/m). It was determined in Goodright v. Straphan, Cowp. 201, 
that where huſband and wite mortgaged her eſtate, and ſhe 
paid intereſt a conſiderable time after his death, that was ſuffi- 
cient to induce the Court to preſume a re- execution. Plaintiff 
now comes as a creditor to charge the executor with having 
committed a deva/tavit againſt her by following her directions 
in paying the legacies. There are no caſes upon this queſtion, 
where there has been any agreement ; but thoſe, upon which 
Plaintiff muſt ſtand, are dry caſes, in which there was no agree- 
ment; but the huſband took the money; and that raiſed a pre- 
ſumption, that he ought to pay it. There are caſes ſhewing, 
that it is the courſe of the Court to inquire about the intention. 
There can be no doubt about it in the caſe of a third perſon ; 
and Lord Hardawicke has ſaid, that it depends upon this; whe- 
ther the party is to be conſidered as a creditor, or as giving a 
bounty: Lewis v. Nangle, Amb. 150. The ſtate of that caſe is 
more full in the note upon Evelyn v. Evelyn, 2 P. Will. Ed. 4. 
655. That caſe proves, that the Court will attend to the real 
agrecment, though not expreſſed in the mortgage deed : there 
Ly the deed it was only to pay part to the huſband's uſe, and 
part to diſcharge the wife's debts; and Lord Hardwicke ſaid, 
the Court would not ſet up two preſumptions, but would ad- 
here to one only; and that as the greater part was manifeſtly 
not intended to be accounted for by the huſband, he ſhould take 
it, the reſt was not: and that as the mortgage was a ſingle 
tranſaction, he ſhould ſuppoſe the intention uniform; and the 
bill was diſmifſed. In Parteriche v. Poulet, 2 Ath. 384, Lord 


175 


1790. 
— 


Cridv ros 
D. 
Hooprts. 


Hardwicke thought, the queſtion was upon the intention of the 


original agreement; whether it was to be conſidered as a bounty 
or a loan only from the wife ; and it is not material, that the 
whole agreement ſhould have heen mentioned in the deed ; for 
ay evidence, that it was meant to be given to the huſband, 


n) Wife bound by ſubſequent acts to perform an agreement recited ina bond 


b) the huſband to ſettle her eſtate ; though ſhe was not an executing party; and no- 
ang moyed from him. Archer v. Pope, 2 Veſ. 523- 
| | will 
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will raiſe a preſumption againſt the wife. Upon the ſecond 
point ; ſuppoſing her incompetent to bind herſelf, becauſe mar. 
ried, and without ſeparate property ; yet aſter the death of her 
huſband, when competent, ſhe might have ratified it, as ſhe 
pleaſed. Suppoſe ſhe had ſaid “ pay the intereſt to Deans, it 
« being agreed between me and my late huſband, that I ſhould 
« be liable for the money :” there is no caſe, that ſuch a rati. 
fication by her, when a widow, would nor bind her : nor is it 
neceſſary to be in writing, becauſe only to rebut the equity. 
The reaſon of mortgaging this eſtate inflead of ſelling it, and 
the original intention to ſell the whole, ſhew, the intent was 
to put the money in the pocket of the huſband. In caſe of free. 
hold, I admit, there muſt have been a fine; here there was a 
ſurrender ; and it was not the eſtate of the wife; for the ſur. 
render was to the huſband and wife, and the heirs of the ſurvi. 
vor; as between them it was an entirety, and his eſtate. The 
evidence is at leaſt clear to ſhew, that the huſband thought, the 
money was his own ; and if ſo, there is a good defence upon 
another ground, that ſhe acted under the will, receiving an an. 
nuity out of the very eſtate purchaſed with this money ; which 
he could not intend confidering her alſo as a creditor ; for he 
ſuppoſed this his own property. His exception of mortgage 
debts in his charge upon his perſonal and real ſhews, he did 
not conſider this as a charge upon them. If he had faid “ ex. 
« cepting the debt I owe upon mortgage,” and there had been no 
other mortgage debt but this, the wife could not have made 
this demand, and at the ſame time have taken this intereſt un- 
der the will; and in fact there was but one other debt upon 
mortgage. This therefore is in direct contradiction to the in- 
tention. | 


Mr. Mansfield, Mr. Mitford, and Mr. Stanley for Plain- 
tiff. | | 
The queſtion is, whether there is any thing altering the com- 
mon rule of this Court, that a wife, who has ſubjected her e- 
tate for her huſband, ſhall have a right to be reimburſed out 
of his aſſets. That general rule is not diſputed : but it is faid, 
that in this caſe it is to be taken as an abſolute gift. There 1s 
no trace of that in the inſtrument. | 


* 


Lord CHANCELLOR. 


Defendant goes upon her declaring, that her intention was to 
make her eſtate ſubje& to the money, and not to bind the hul- 
band. 
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band. The firſt queſtion is upon the ſame principle, that oh- 
tains between principal and ſurety. A contract is inferred upon 
the part of the huſband, which may be rebutted. I think, there 
is a Caſe called Aſuleys caſe, where this was diſcuſſed. 


For Plaintiff. 

Tate' v. Auſtin, 1 P. Will. 264, eſtabliſhes the general doc- 
trine; and that every thing is to be taken favourably for the 
wiſe: and there the Lord Chancellor reminded the Counſel of 
Lord Huntingdon's cafe, 2 Vern. 437. In Lewis v. Nangle, Lord 
Hairdwicke ſuppoſes the general rule to be, that where the huſ- 
band borrows money for his uſe, and the wife conſents to make 
her eſtate ſecurity, her eſtate ſhall be creditor for it upon his 
aſſets. There is no cafe, where any thing, ſhort of what ap- 
pcars upon the deed, ſhall prevent it. It from the nature of 
the tranſaction, as if there was a ſettlement upon her at the ſame 
time, as Lord Hardwicke in that cale ſuppoſes, there is reaſon 
to think, ſhe meant to give it to him, it would be conſidered 
as One entire tranſaction, and would prevent the general rule 
from being inforced : otherwiſe, he ſays, it would be very in- 
convenient to men going to marry ; and nine times in ten con- 
trary to the intention : but ſuch evidence as this was never 
thought ſufficient. As to the caſe in Cowper, there is ſuch a 
deciton ; but the principle of it has always been much doubt- 
ed; and it is directly contrary to Drybutter v. Bartholemew, 2 
P. Vill. 127; where huſband and wife made a mortgage by 
ale, and her paying intereſt was not allowed as a confirma- 
tion. That caſe was not conſidered in the caſe in Cowper ; 
which was decided upon a caſe in Perkins, that was miſappli- 
ed: for there the ſenſe ſeemed to ſuppoſe, that it was re-deli- 
vered, though it was not expreſſed ; and the Court thought, 
ſhe might by acts confirm it. Parteriche v. Powlet is not appli- 
cable, except to ſupport the general rute. There a woman had 
a portion of 5300/.; and at the fame time gave a bond to the 
nutband's father for Joo. figned by her, but at the bottom in 
the huſband's hand were theſe words.“ / own this to be my 
dell.“ Lord Hardwicke ſaid, parol evidence was to be laid out 
of the caſe ; as he was obliged to confine himſelf to the deed ; 
and that to add any thing to an agreement in writing by ad- 


mitting parol evidence is not only contrary to the ſtatute of 


frauds, but to the rule of the common law before that ſtatute. 
Ihe preſent caſe is favourable for the wife. The huſband de- 
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1790. fired-to purchaſe an eſtate, for which he had no fund: ſhe enz. 
ere bled him to do fo by this fale and mortgage; and he aſſured 
3 her, he would ſettle the new eſtate, as the eſtates ſold ang 
'  mortpaged were ſettled; namely to him and her and the ſur. 
vivor. When he made his will, he forgot that intention. The 
conveyance being in fee to the mortgagee, he never had the 
legal ſeifin ſo as to give her a right to dower. The circum. 
Nance of her paying intereſt ſignifies very little; for if ſhe had 
not done that, ſhe would have been turned out of poſſeſſion, 
In the firſt converſation ſhe is not repreſented to have faid x 
word of any agreement with her huſband ; nor did JFheeler dif. 
pute her right: and there is nothing in the ſecond like an 
agreement to waive that benefit, ſhe found, ſhe had. It was 
not fair in Wheeler, a man of buſineſs, to go and talk with this 
woman about buſineſs without ſomebody preſent to adviſe her. 
There is nothing in the will taking away her right. To fay, he 
underſtood this as a mortgage of his, and that by not providing 
for his mortgage debts he intended, his eftate ſhould not be 
charged with it, and that if ſhe has any right, ſhe 1s taking ad. 
vantage of it to contradict this part of the will, 1s going too 
far; where he only ſays, he gives, Sc. to pay all his bond, 

and ſimple contract, but not his mortgage debts. 


Lord CHANCELLOR. 
General ex- 


option of 1 do not think, there is any thing material to that in the will. 
revs. If there was, at moſt it would go to put her to her election; 
Sets out o 0 5 0 . . 1 | 

charge in will but there is nothing to raiſe it to that height: it is too general, 

3 0 There is no doubt of the genera] rule (n). The queſtion is as 


put wiſe to to the principle, and what will be the extent of it. In fact it 
Jn get is no more, than an inference ariſing from the tranſaction, by 
—_—— which a contract is inferred, that the huſband was to buy that 
her eſtate paid eſtate, and ſhe made her eſtate liable to enable him to do fo. 
out of alles. If that was all, the conſequence will be, that parol evidence 
may be admitted, that the wife agreed, that her eſtate ſhould 
remain liable; for her eſtate was prima facie charged, and ſut 
ficiently made liable to it. When it was firſt opened, I thought, 
her right ſtood upon a more ſolid foundation; and I then 
doubted, and ſtill doubt, how far parol evidence can be admit- 
ted at all : but thoſe caſes cited for Defendant ſhew, that Lord 


Hardwicke.thought, this was the ſame ſort of caſe, as between 
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principal and ſurety. Any evidence of converſation between 1790. 
principal and ſurety at the time of raiſing the money is evi- Cc 
Jence to rebut : and if this is in that fituation, here are ſtrong v. 
converſations; and, if the witneſſes are to be believed, it is . 
:mpoſſible not to give way to it. The point, I am now upon, 0 convert 
is the admiſſion of the evidence; for if the contract ariſes upon principal and 
as, and is conſequently liable to be rebutted by evidence, the e 
evidence here is moſt expreſs. When TI firſt heard it, I thought, woes ed n. 
ſaculd not have admitted parol evidence. I thought at firſt, | 
the wife had a right to ſtand in the place of the creditor ; but 

ik the rule is the other way, it will come to be material to con- 

iider, what the caſe would be, if the huſband had paid it off: 


for if circumſtantial evidence will do, parol evidence will a 
mills magis. . 


For Plaintiff. 
In the caſe of Lord Huntingdon, 2, Vern. 457, the huſband did 
pay it off, and the wite was determined to have a right to be 
diſencumbered. 


Tord CHANCELLOR, 


The queſtion upon the will ſtruck me to he out of the caſe, 
| becauſe ſo general. I conceived the eſtate in the way, in which 
it has deſcended, in preciſely the ſame ſituation, as if ſettled 
that way; the queſtion being upon her intereſt ; which was a 
contingent intereſt in the fee-fimple ; and it was mortgaged ; 
and upon the general rule ſhe is entitled, after the reſt of the 
debts paid. Suppoſe he had ſaid expreſsly, that this mortgage 
was to be paid out of that eſtate; that would have been a caſe 
of election. He muſt have been underſtood to ſay, © I know, 
my wife's eſtate ought” to be exonerated, but I have given her 
* a compenfation.” I am inclined to believe, ſhe gave up 
this in conſideration of the other being ſettled upon her. It 
looks, as if he had diſappointed her in not making the ſettle- 


ment. 


For Defendant. | ; 
Suppoſing that to be the caſe, her equity would be to have 
the eſtate purchaſed ſettled ; that could not be, becauſe it was 

deviſed. 5 | 5 | 


Lord 
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Lord CHANCELLOR. 


The queſtion is imply this, whether the agreement of the 
wife confirmed, as made at the mortgage, does or does not de. 
termine her right to come upon the huſband's aſſets. But it]; 
a very important thing to lay down a general rule to goyery 
every caſe. Let it be ſpoken to again ; and look into the caſes 
upon it: there are many. I think, there is {ſomewhere one call. 
ed A/hky's caſe; where this was more fully diſcuſſed than in 
any other (0). 


January 251, 1791. 

This cauſe came on again, having been abated by the deat; 
of defendants Hooper and Deans, and revived againſt their re- 
preſentatives. 


Hor Defendants. 


As to admitting the evidence, ſuppoſe the time had been 
fifty years, a whole life of ſuch declarations, could they not 
have been proved? Suppoſe A advances: a ſum of money to B. 


Plaintiff: ſuppoſe 4 brings an action againſt B. is it not com. 
petent to B to ſhew by evidence, that it was meant as a giſt? 
Suppoſe no money advanced at the time; but that A and B he- 
come indebted by a bond joint and ſeveral to C: here are two 
debts ; one upon the inſtrument; the other a poſhble debt by 
inference from the circumſtances, depending upon the queſtion 
who received the money. If B brings an action againſt A, can- 
not he ſhew, it was intended as a gift? The ſame principle ap- 
plies here, and more ſtrongly. Here the evidence is not offer- 
ed with a direct intent to charge the land of the wife; but ſhe, 
having by the equity of this Court a right to charge the eſtate 
of her huſband, ſays, ſhe waives it. Why not? She is only a 
creditor in this Court; and if the Court gives her a ſeparate 
character, that ſhe may acquire this right, it alſo gives it to 
her ſubject to the inferences, which would attend the ſeparate 
character of any perſon, who had the right without the afil- 


e) There is a caſe of Hervey v. Aſpley, March 1148, cited 2 Ve. 671, in which 2 
wife was held to have ratified a ſettlement made before :narriage, and when ſhe was an 
infant, by having received for a year or a year and a half after coming of age a join- 


ture under it, | 
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ance of this Court. Put this caſe, that the money had been paid 1790. 
to her, and that ſhe had given it afterwards to her huſband ; —w— 
might not that be ſhewn to bar her claim ? CLixrox 


v. 
Hoores, 


Lord CHANCELLOR, 


I apprehend, it has been determined, that, if the fact is Proof of ap- 
proved of the application of the money to the uſe of the wiſe, rene 
that would bar her demand. The queſtion then is, whether ex- on wite's ef- 
cluſively of that fact, which, when known, deſtroys her equity, 8 
ſhe can give up that equity, while covert. She does not ſtand _— 
in the place of the mortgagee ; but would have a right to be Wife does not 
repaid out of the general aſſets of the teſtator. TRE 
gage 

For Defendant. 

This evidence does not contradict any inftrument, nor affect 
any property in land. She acknowledges, ſhe 1s bound at law ; 
but ſays, the preſumption in this Court is, that ſhe is to be 
ſurety only, the huſband the principal, he having had the uſe 
of the money. It is neceſſary to apply to parol evidence to 
ſhew, who is principal, and who ſurety ; and it being found, 
that he had the uſe of the money, the preſumption may be re- 
pelled by any evidence ſhewing, ſhe mcant to be the principal 
debtor. In a caſe of principal and ſurety any agreement may 
be ſhewn to rebut. The firſt inquiry is as to the application of 
the money : if he alone received it, and there 1s no evidence of 
her intention to give it to him, ſhe is conſidered as ſurety, he 
as principal: but there are caſes, where the money has been 
applied for both; and then the rule does not apply. Lewis v. 

Nangle, Earl of Kinnoul v. Money, from a note of Mr. Saliſbury 
Jens; but not in print (p). It was a re-hearing before Lord 
Camden, 18th March, 1767, when it was argued by Mr. Yorke 
and others to be all matter of preſumption, and depending upon 
the intention of the wife; and Lewis v. Nangle, Peacock v. Lee, 
2 ern. 604, Tale v. Auſtin, Lord Huntingdon's caſe, and Bagot 
. Cughicn, 1 P. Will. 347. were cited. Lord Camden ſaid, the 
pplication of the money was to determine, who was principal, 
and who ſurety ; and directed the Maſter to inquire into the 
application; and ſaid, Levis v. Nangle depended on circum- 
ſtances too particular to be a precedent for any caſe not exactly 
like it. He ſaid alſo, if the wife had expreſſed her intention in 


e2 


N ) See the caſe ſtated by the Lord Chancellor ; poft. 
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any thing, that would have done (99. 


and to make the eſtate liable to that mortgage. There is no. 


pend upon the application of the money to relieve another eſtate 


inſtruments. About the application here is no doubt. The ap- 
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the will, which by the ſettlement ſhe had a power to make, it 
would have done. If by will, why not by parol evidence? Por 
it is only to repel a preſumption, ariſing from the application ot 
the money for the benefit of the huſband, which may he re. 
pelled ; and it was ſaid in that caſe, that it was to be conlider. 
ed as if between indifferent perſons. The deciſion there was, 
becauſe there was nothing in the will to ſhew the intention: if 


Lord CHANCELLOR. 
Becauſe ſhe had a right under the ſettlement to make a will, 


thing in the caſe applicable to this point, except that part as to 
principal and ſurety : there is ſomething of that in it. Lord 
Hardwicke's determination, which was affirmed, went upon the 
ordinary parts of the other caſes. But as to the principal part 
of that money, there could be no doubt about it; it would have 
been the ſame, if the caſe of anceſtor and heir. 


For Plaintiff. | 
Tn the caſes cited Lord Camden makes the queſtion ſolely de- 


of the wife. There is nothing to ſhew, that any declarations by 
her are to be received in oppoſition to the general effect of the 


plication muſt be made out by evidence; but that does not prove, 
that evidence of theſe declarations muſt be admitted. 


Lord CHANCEL LOR. 


Suppoſe evidence offered to ſhew executor intended to be a 
reſiduary legatee, notwithſtanding a legacy given to him: that 
would not, I think, be admiffible, as in Brown wv. Selwin before 
Lord Talbot, where the attorney made the will. 


For Defendant, 5 | 
The queſtion there was as to the extinguiſhment of a debt. 
and the evidence was refuſed upon another ground. 


() i. e. to charge the wife's eſtate with the whole; part having been applied 
to the huſband's uſe z but the greater part to pay off debts upon the wife 
eſtate. | | 


Lord 
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Lord CHANCEI.LOR. 
1 apprehend, it was, becauſe he could not go out of the — 


will ). Hoor ER. 


For Defendant. 


No; but the evidence in the caſe put by your Lordſhip is 
clearly admiffible. The executor having the legal right is 
ſaught to be ouſted of it by the equity of this Court: the law 
:lways allows the executor by parol evidence to ſhew, he was 
meant to have the beneficial as well as the legal intereſt. 


For Plaintiff. 

This evidence is not to rebut a preſumption, but to make a 
new additional agreement different from the written inſtru- 
ment; for that is the effect of parol evidence of her intention 
to go beyond the inftruments. If that intent had been executed, 
when ſhe was ſeparately examined, vg. at the time of the ſur- 
render, it would have bound her. The huſband was ſuable 
upon his bond. In Tinney v. Tinney, 3 Alk. 8. evidence to ſhew, 
eme intended to give up her dower at the time huſband ſecur- 


ed her a ſum of money, in caſe ſhe ſhould ſurvive him, refu- 
ſed. 


* 


Lord CHANCELLOR. 


What do you ſay to the cafe put by the Solicitor General, ſup- 
poling, the money had been paid to her, and ſhe had after- 
wards given it to him? 


Fer Plamiiff. 

That is quite different. Either payment to her is payment to 
bim; and her gift is nothing; as from the nature of the tranſ- 
action ſhe had by pledging her eſtate given it to him before 
the money paid ; or payment to her amounts to an agreement 
by him, that it ſhall be to her ſeparate uſe ; for, if with a view 
to fraud upon her, it would have no effect. Then as to that 
ſhe is conſtituted by his act a eme ſole; and if ſhe chooſes to 
deliver it over, ſhe acts upon it voluntarily according to the 
athority given to her. Lord Kinnoul v. Money proves the ge- 
neral principle. If the will had contained a ſufficient expreſſion 


, That was the reaſon. Talb. 242. . 
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Parol evi- 


- dence admiſ- 
ſible to prove 


application 


for benefit of 


the wife or 
any relation 


of hers. 
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of her intention, the claim would have been under the will, ſpe 
had power to execute. 


Lord CHANCELLOR. 


Receive the evidence. The equity does not conſiſt entirely in 
the circumſtance of the money being borrowed, and made the 
debt of the huſband ; but at leaft in the application alſo: fo, if 
the queſtion was as to the application, that it was for the bene. 
fit of the wife, or any relation of hers, it clearly muſt he ad. 
mitted. The fingle queſtion here is, whether it can be admit. 


ted to prove, that at the time the money was raiſed, it was the 


intention of the wife to paſs it to the huſband as a gift to buy 
an eſtate, they both wiſhed to buy. It is impoſſible to diſtiu- 
guiſh the caſe put by the Solicilor General, where the money 
was paid to the wife, and afterwards given to the huſband by 
her, from the preſent; becauſe that is only evidence of the 
wife's intention to give it to him; and the difference is too 
fender : if the Court was to go upon ſuch ſight differences, 
there could be no getting at ſubſtantial Juttice : therefore admit 


the evidence. 


January 27, 1791. 


For Plaintiff. 
It is very ſingular, that ſhe ſhould ſay, ſhe was better off 
with this ſmall intereſt under the will, than with an eſtate the 
purchaſe money of which was 7730/. How could ſhe make 


1uch a giſt ? As ſhe could mortgage her frechold by a fine, and 


her copyhold by a ſurrender, where there is a ſeparate examt 
nation, ſhe might declare the uſes to the huſband ſo as ablo- 
lutely to exclude her claim ; without that ſhe could not : not 
by any paper, for that would have no opcration.; and if writing 
would have been void, ſtill more any parol agreement. The 
evidence does not come up to that, which muſt be required, it 
parol is to be admitted at all, to get rid of this ſort of right. 
It might be admitted to ſhew, it was to be raiſed for her; 28 
in converſation ſhe had admitted, that it was raiſed for her 
children by a former huſband : ſo, if ſhe was to have the bene- 
ft of it after the death of her huſband ; but the fair reſult ol 


this evidence, when ſtretched to the utmoſt, is nothing like ſuch 
an agreement. 


Lora 
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, 24% 3 . 0 Crix ros 
Lord Keeper North was of opinion, that though laid out in S 


he improvement of her eftate, it would not bar her right: 1 Horta. 
. 213 ; where her eſtate conſiſted of houſes, which had 
en deſtroyed by the fire. What do you ſay to that part of her 
-11o&t, ſubſequent to the death of her huſband ; when ſhe 
(41d, ſhe would not raiſe this claim in prejudice of the lega- 


; 
tees! 


For Plamitiff. 
it was an agreement, it was void, becauſe there was no 
eonlideration: if a fraud upon the executor, though ſhe might 
e bound to the extent of that fraud, it could be only upon that 
wund; not upon any abandonment of her right; but in that 
:aſe it ought to be made out, that he paid in conſequence of 
hat; but the contrary appears by the ſchedule to the anſwer. 


Lord CHANCELLOR. 


That ſeems to bear hardeſt upon your-caſe. Take it as the B 
22> of an heir at law; and that he made ſuch a declaration; would be bar- 


| ; d of hi 
or, even after the legacies were paid, affirmed it; that parol — * 


couverlation would be ſufficient to bar his right : and my opi- Perſond aſſets 


ö ON ; by declara- 
nion is, that the caſe of the wife is the caſe of the heir at law. tion, proved 


. ; by parol, th 
{ vill ſuppoſe, the legacies were paid before. There is no rule h hn; ot 


of !aw to prevent the wife from renouncing by parol this right: rae wy” 
Or, 


»1it firſt I will ſtate, what her right is. I have looked into all even after 
the caſes, T can find, upon it. The firſt is, I Fern. 41. All legacies paid, 


| > affirming it: 
ihe deciſion there amounts to, is, that the wife and: huſband, and wife's 


E : . , caſe is ſame as 
:1ving joined in a mortgage for 4007. and he having paid part, that of heir 


1 at law. 
1nd zorrowed from the ſame mortgagee another ſum, equal to en HI 


nat he had paid off, ſhe was bound to pay the whole. In giv- ing paid part 


done * . | of mortgage 
iz that opinion no queſtion aroſe, how far the aſſets of the pon vites 


band ſhould exonerate her; but the effect of it is, that from _— * TP 
F : 3 ich ſhe 
moment ſhe mortgaged, the hufband might by his in- joined, may 


dorſement upon it charge the eſtate. There is no caſe yet, that, ene 


where they join, he ſhall by his own indorſement charge the corys it . 

$ »” . 510 again to the 

enate ultra. In Grey v. Kentiſh, 1 Alk. 280, where a poſſibility ow amount ; 
the wife was mortgaged ; and the queſtion was between her but »9t ura. 
bo far the conveyance of the poſſibility was good at all; 

Lord Hardwicke went into. the nature of this right; and 


Voi, : B b b | ſaid, 
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off. 


Wife not to 
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ſaid, if the huſband had paid it off in his life, the eſtate ſhould 
have been diſencumbered: from which I collect, he would have 
acquired no interef in it by paying it off: and he adds, that, 
if he died without paying it off, ſhe ſhould have had it diſen. 
cumbered. The rule I take to be univerſally this, that the title, 
ſhe has, 1s preciſely the ſame, as that of an heir at law ; he. 
cauſe in Tate v. Auſtin, 1 P Will. 264, and 2 Fern. 689, though 
not the queſtion in the cauſe, and conſequently not weighed 
upon argument, yet the Court was very clear, that the wise 


be paid in pre- cannot inſiſt upon being paid in preference to onerous creditors, 


ference to 
onerous cre- 
ditors. 


Wife's right 
not on the 
contract, but 
becauſe, be- 
ing huſband's 
debt, his per- 


All the caſes therefore concur to this; that where the deht is 
originally the debt of the huſband, his perſonal eſtate is bound 
to pay it in the firſt inftance; and the wife will be intitled to 
be exonerated, not upon any right ariſing out of the contrad; 
but becauſe it is the debt of the huſband ; and his perſonal ef. 
tate is the primary fund. Bagot v. Cughton, 1 P Will. 34: 
the wiſe's eſtate was mortgaged before the marriage, and tran. 
ferred after ; and the huſband joined, and covenanted to pay 


ſonal bound in the money: ſtill it was held, that his perſonal ſhould not exo- 


the firſt in- 
ance. 


nerate that real eſtate; hecauſe the debt was not ſubſtantially 
and in effect his, though he covenanted to pay; but being: 
debt exiſting upon the fund before, his covenant was collateral 
in ſupport of the debt. There is a reference in that caſe to the 
well known caſe of Erehn v. Evelyn, and ſome others; which 
put that matter quite at reſt as between the heir and executor. 
The next queſtion is that, which ariſes in Lewis v. Nangl., 
Amb. 150. There Lord Hardwicke would not diſtinguiſh be- 
tween the one ſum and the other. That does not apply to the 
caſe of Lord A7moul v. Money ; which in that very point 1s 
different from it. I have a good note of Lord A7anaul v. Mang 
from Mr. Ord. There Miſs Ear] had a real eſtate, which was 
itſelf ſubject to a certain extent, and the general eſtate of her 
father, ſubject to the amount of 28001. Before her marriage it 
was mortgaged to Mat for that ſum, being her own debt, ot 
more properly that of her anceſtor. After the marriage, when 
it was fettled in very fit ſettlement, with only a power after 
the limitations for life and in tail (which limitations in tall 
were gone by the death of the ſou while an infant) to charge 
by will, and to act upon it during coverture as fully, as any 
woman could receive ſuch power by ſettlement ; the huſband 
had occaſion to raiſe 3200/. upon the eſtate ; that was done by 


fine, and not by virtue of her power ; for then it would no! 
: hare 
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have affected it in his life, nor indeed in her's : but that ſum 1799. 
was afterwards raiſed for his benefit; and then a mortgage was 
made for the whole ſum, which was 7ooo!. and 1000/7. intereſt 8 
incurred, in all 8oο This was expreſſed to be done by vir- Hooran. 
tue of her power. Lord Hardwicke referred it to the Maſter to 

{ce, what was raiſed for the wife's debt, and what for the huſ- 

hand's uſe. In 1767 before the report it came on for a re-hear- 

ing before Lord Camden, and they infiſted, that the reference 

was wrong ; but, worſe than that, that there ought to have been 

au immediate decree; and the whole ought to have been 

charged upon the eſtate of the wife. But Lord Camden ſaw no 

«caſon to overturn that interlocutory decree ; and therefore at 

his recommendation they agreed, that it ſhould be confirmed, 

and the cauſe to ſtand for farther directions; and he confirmed 

the decree in omnibus ; and particularly ſaid, that the wife's eſ- 

tate was not to be ſubjedt to any part, except what was for her; 

and that Lewts v. Nangle turned upon different circumſtances, Not neceffary 
not upon the general principle. This determination, thus con- Hd.“ 
firmed, carries with it this inference of a poſition, though not ments that it 
directly in queſtion, that it is not necetlary to appear upon the N 
face of the deed to lead the uſes of the fine, that it was the debt _— 
of the wife; but it may be proved aliunde. That inference alſo 

ariſes in Bagot v. Oughton ; but more firongly in Lord Kinnou! 

© Money. Tt it ever was the debt of the huſband, he is bound 

% pay it from his perſonal aſſets; but the circumſtance of his Where the 
covenanting, when the debt was not contracted by himſelt, 3 
would not make it his, becauſe his covenant may be otherwiſe huſband's, his 
explained ; namely, that it was meant as a farther ſecurity for EY de 
it; and that is the reaſon of Evelyn v. Evelyn ; for there the lateral; 


and will not 
huſband coveuanted ; but becauſe the debt was not contracted make it bis: 


by him for himſelf, his covenant was only conſidered as colla- 4 
teral. I do not ſay, it would be ſo as againſt creditors ; cab e. credt- 
would be another queſtion. In Lord Kinnout v. Money the po- 
tion is laid down, that parol evidence is admithble to prove, 
that the debt, which the huſband covenanted to pay, is the debt 
ok 2nother, not his own ; confequently that his perſonal eſtate 
is not to be charged in favour of the heir or wife. If this was 
an original queſtion, perhaps it might be thought hard, that 
where the wile appears to have ſubjected her eſtate to a debt of 
the huſband, that inference ſhould be made to conſider her as a 
feme ſole, and coming under an obligation, as it a eme ſole, to 
[ay it. Perhaps it is conſidered rather too figuratively in ſay- 
ing, 
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1790. ing, the marriage is diſſolved in that reſpect. That is not in Mr. 07g, 


—— note; nor any trace of it in Tale v. Au/tin and the other caſes, They 
CLixTON 


v. ſay, the Court will not infer an equitable aſſumpfit contrary tothe 


H . 
Conn win not tenor of the obligation ſubſiſting between huſband and wife, 


are 4 _— who cannot contract with each other directly without truſtee, 
2 - d. 


fit contrary to Then to conſider the caſe put by the Solicitor General of money 
= 0 paid to the wife without writing, and with the privity of the 


neee be- huſband : and if made out ſatisfactorily to the Court, that ſhe 
ween TIT 


band and wife. Could diſpoſe of it, as ſhe pleaſed ; or ſuppoſe, ſhe kept it her. 
Where the ſelf, ſo as to be able to make a will, Sc. with all the cone. 


money was 


are to wife quential rights of perſonal eſtate ; I fee no reaſon, why the Court 
with privit . . . 

of huſband, ſhould not, proceeding upon the ſame principle, declare, that 
without wri- 47 . . : 
ting, fo as to that money WAS not the debt of the huſband. It being tral. 


appear that ferred to her, and ſo as to be attended with all the equitable 

ſhe could diſ- 

poſe of it in Conſequences of leparate eſtate, it never was his; ſo the whole 

3 . obligation upon him conſiſted in his covenant. It by a diſtind 

contidered the transfer and independent tranſaction, without any relation to 

=_ 1 original matter, ſhe, having abſolute power to diſpoce 
gave it to the huſband ; that circumſtance perhaps would not 
reach back to the original contract; but fall that rea ſon itſelf 
is under the principle before mentioned. Upon the next quel. 
tion I am rather anxious to ſay ſomething: for I now think, 
I gave too extenſive an opinion the other day upon admitting 
the evidence. The caſe without the parol evidence is that of: 
wife, who had ſubjected her eſtate by joining in a mortgage. 
The allegation is that in the caſe of Tate v. Auſtin; which the 
Court would not allow there: v/z. that it is a gift to the hub 
band. Suppoling it ſo, the tranſaction mult be, that the raiſed 
a ſum of money upon the eſtate ; which might have been done 
by fine to truſtees upon truſt to raiſe by ſale or mortgage a {um 
for the benefit of the huſband : and if it was a conveyance 0! 


that fort, it 1s manifeſt, that it never was a debt by him ; hut 


what he had an original right to without any obligation ever to 


repay. When it is a tranſaction purporting not only by the in- 
ſtruments themſelves, but by all the otker evidence, except parol 
evidence, to be a tranſaction to raiſe money. for him; and he 
therefore bound to pay; I have great doubts, whether it is pol 
ſible to apply parol evidence to that tranſaction itſelf to prove it 
different. If the evidence were, that the wiſe's debts were paid 
by it ; or of any particular application different from paying 
it to him; I ſee no reaſon againſt admitting her parol declars- 


tions to that extent: but when J ſay that; I go far beyond al: 
the 
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he caſes, which are, where the fact was proved, that the mo- 1790. 


ner was Paid to another account; and never did come to his &{,% 
-count, becauſe 1t never was received by him at all. But this v. 
* 4 Hooper. 


would be carrying the rule of evidence too far; therefore if it 
depended entirely upon that, I ſhould think, ſhe ought to be 
-xoncrated ; for it falls firſt upon his perſonal eſtate; and the 
tay will leave it, where it falls. But when I have put it as 
hetwoen heir and executor, as the caſes oblige me to put it for 
ne rcaſon mentioned, becauſe an aſſumpht between huſband 
and wife will not be raiſed more in equity than at law ; if the 
heir tells the executor, he will not raiſe his claim, it is impol- 
\hle, that he can, be exonerated ; not upon the ſcore of fraud, 
of the executor being drawn in, for then the Jegatees would 
have received it injuriouſly : but I think, the conceſſion of the 
heir goes farther ; and that it is not material, whether the le- 
gacies were paid before this conceſſion, or after: for if the 
executor having paid them is ſuffered to lie by, and contider 
himſelf as at reſt; and then the heir retracts; it is injurious 
to the exccutor; and thegheir may, by telling him that bar him- 
ſelf. She has done ſo; and therefore the bill muſt be, diſmiſ- 


ſed. 


FI IN. SMITH 
eg. fie, hn. Cha. 3 40 
| Ae 2. $6r Jun « JOS 


PON the marriage of the defendant Ferm with Anna Fine covert is 


Maria Vernon it was referred to the Maſter to make a fe ee 


proper ſettlement of her real and perſonal property, conſiſting ramen 
ating her ſe- 


of freehold, and Bank and other annuities. The firſt propoſals parate eſtate 
of the huſband for that purpoſe were rejected. A ſettlement makes ber 


; : f | proprietor 
was accordingly made with the approbation of the Mafter veſt- and if ſhe 
. . I d ges 1 - 
ing both real and perſonal in truftees upon truſt, as to the real, ater ay 


to permit A. AJ. Vernon to receive the rents and profits for life, ras do 
ru | 


or to pay them to ſuch perſons, in ſuch proportions, and for hold to the 


aach uſes, as ſhe ſhould by any deed or writing under her hand, = bot, 


wich or without power of revocation, from time to time ap— —_— 2 
cording to he 


point ; and in default of ſuch appointment to her ſole and ſe- power ap- 


. ' n . ene pointed for 
parate uſe for life; and after her deceaſe, if no children, {which Ie peneßr of 


VOL. J. ec was her huſband, 
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Prunus 
7, 


SMITH. 


an enquiry in- 
to the circum- 
ſtances was 
directed. 
Quære, whe- 
ther the 
words“ {rom 
cine to time 
in a power 
to appoint 
rents and pro- 
fits of real, 
but omitted 
in the power 
to appoint the 
produce of the 
perſonal will 
prevent a 
ſweeping ap- 
pointment cf 
the whole ; 
the power ex · 
tending to the 
whole attcr 
death. 
Truſtees are 
mere ſtake- 
holders ; and 
cannot be ak- 
fected with 
more, than 
they actually 
received with- 
out wilful de- 
- fault. 
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was the event) to ſuch perſons, in ſuch eſtates and proportions, 
for ſech uſes, chargeable with ſuch ſums, and ſubject to ſuch 
powers as ſhe ſhould, whether covert or ſole, by any deed or 
writing under her hand and teal, to be by her duly executed in 
the preſence of two or more wituelies appoint. And in default 
of ſuch appointment in truſt for her, her hors and afſigns for 
ever. As to the perſonal in the ſame manner; except, that in 
her power of appointment, the words © m time lo time” were 
omitted ; and in caſe of no diſpoſition, to her, her executors, 
and adminiftrators. Plaintiffs were in the habit of ſupplying 
Vernon with caſh by accepting bills, and diſcounting bills aud 
notes, and upon account of his having confiderahiy overdrawn, 
they in Augy/t 1785 required ſecurity from him. According]y 
upon the 15h Augu/l 1785 by indenture between the Plaintif; 
and Jernon, and his wife, reciting the ſettlement, the ſecurity 
was given upon her ſeparate property both real and perſonal, 
Upon the 16% Augy/t ſhe by deed poll reciting, that it was in 
conlideration of making a proper proviſion for her huſband, ap- 
pointed the rents and profits of the real to he paid to him by 
the truſtees, and alſo appointed to him her reverſion in fre, 
and alſo in the ſame manner the perſonal and its produce. 
Upon the 6% and 7/7 December 1786 there was a new indenture . 
of leaſe and releaſe between Plaintiffs and Vernon, but to which 
the wife was not a party, recitiag the former indenture and 
deed poll, and by it in conſideration of ſums due, and to be. 


come due, to Plaintifls, this property was again made liable to 


them. In 1788 Fernom became a bankrupt, and the bill was 
brought againft him, his wife, and the truſtees, to have the 
benefit of theſe two ſecurities, and for an account of money due 
to the Plaintiffs upon certain notes and bills of exchange, and of 
all ſums the trufices did or might kave received ſince, they had 


* 
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Soliciior General for Plainlij}. 

1he wife inſiſts, that theſe deeds do not bind her at all. She 
's in this Court to be conſidered as a eme ſole. As to the irſt 
zuſtrument, there 1s no caſe, where a woman may not, if there 
is a power in the ſettlement, pledge the produce of her ſeparate 
estate as a ſecurity for her huſband's debts. The power enebled 
her to execute this either with or without power of revocation, 
and ſhe has not reſerved ſuch power; ſhe might have executed 


a voluntary gift of, and has diveſted herſelf of it. The varia- 
tion 
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jon of expreſſion between the limitations of the real and per- 
na) by omitting the words “ from time lo lime” in ſettling the 
jetter, was, I apprehend, a mere ſlip ; but the expreſſion in 
both caſes comprehends no more, than if it had been to pay to 
the ſeparate uſe of the wife; the other is only accumulation. 
This bill only ſeeks to affect her lite eſtate, and the reverſionary 
:orelt in caſe of no children, which is the caſe at preſent. In 
1 Brown's Chanc. Rep. 16. where a marricd woman had a power 
over her ſeparate property, the husband borrowed 507. upon his 
and his wife's bond; and upon a bill filed your Lordſhip thought, 
this was to be conſidered as the caſe of a fezze ſole, and gave the 
relief prayed. If a ſeme covert has a power to receive to her ſe- 
parate vie, and to appoint ; and ſhe files a hill jointly with her 
husband for an account, and ſubmits to apply the profits in pay- 
ment of her husband's debts ; this bill will itſelf amount to an 
appointment, and the Court will act upon it as ſuch; Allen v. 
Paprecrit, 1 Ve. 163. Such an appointment is good, unlets 
there is proof of ill uſage or dureſs by the husband; and a fer: 
ce1t is in this Court confidered as a femme /ole as to ſeparate 
eſtate; Grigby v. Cox, 1 Veſ. 517, Norton v. Turvill, 2 P. Will. 
144, Peacock d. Aonk, 2 Jg. 190. As to the firſt inſtrument it 
would be a fraud upon the creditors, if this is not good. Upon 
theſe caſes, and particularly in what Lord Hardwicke ſaid in 
Griehy v. Cox, we may infer, that an appointment to a pur- 
chaſer cannot be bad. Therefore Plaintifis are intitled to the 
benefit of the firſt of theſe deeds, and alſo of the ſecond, for by 
the deed poll the equity of redemption was given abſolutely to 
tne husband. | 


Mr. Llayd for Mrs. Fernon. 
Mrs. /ernn ſays, ſhe was impoſed upon, and that ſhe thought, 
he was only charging the reverſion in caſe of her death without 


iſue. They muſt prove, that they read this inſtrument to her, 


and that ſhe underſtood it; for the truſtees were not conſulted, 
and there was only one Solicitor employed far all parties. 


tor Plaintiff. 


the fame objeftion was made in Grighy v. Cox; and over- 
ruled. 
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and that is the ſecurity, they depend upon. Plaintiffs Gelerve 
no favour. They come with full notice of this ſettlement, and 


truſts. There is no caſe ſhewing, this will be good under ſuch 
circumſtances. It could only be good upon the huſband's prov- 


conſent ought to be ſhewn. This is no more than a mere 


always adviſe creditors never to take a ſecurity from a married 
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Mr. L!5y94. | 

In that caſe there is no ſtate of the cafe, therefore it is ng 
much to be minded {s), for the circumſtances do not appear, ; 
This ſettlement was not while ſhe was unmarried, for 55 
Lord/7:ip thought, the propoſals of the buſband were improper 
and referred it to the Maſter to prepare a proper ſettlement, 
It appears, ſhe would not have done this, if not either very 
well or very ill uſed, both of which will raiſe the ſuſpicion at 
the Court (7). The ſettlement was upon the 674 of May 1795. 
and before ſhe received any payment under it, v72. in Ag 
ſhe concurred in the firſt ſecurity. There was no tranſaction gr 
communication with the truſtees. This was {tripping her at 
what the Court had taken care to provide for her. Very lite 
is due to the Plaintiffs under the truſts of the firft deed, by: 
upon the 167/ of Augu/t, the very next day, ſhe makes with- 
out any conſideration an abſolute appointment in favour of her 
huſband of all her property, ſtripping herſelf of every thing, 


are bound to take notice of what was the true intention of th: 


ing, that no improper uſe was made of his authority, and her 
agreement; becauſe the legal eſtate is in the truſtees. Counſel 


woman, unleſs ſhe conſents, or ratifies it, being examined. 
The conſtant practice at the Rolls ſhews this. If this is allow- 
ed, a Court of Equity does no ſervice to the married woman by 
the ſettlement, though it may to the children of the marriage, 
for ſhe may part with her property without the intervention of 
a third perſon. If it was copyhold, there muſt be a ſyrrende, 
and conſequently the intervention of a third perſon not intereſt 
ed. It would have been better to have left the money in Court, 
than to have made this ſettlement ; for then the Court would 
not have parted with it without having her content, if the- 
petitioned to have it. The true queſtion is, what is the real 


(s) In 1 Brown 1) Lord Thurlw fays, the deſect of that caſe is, that it does ud 
ſtate the truſt. But in page 20 he ſeems to approve of the principle of the cale. 


(:) 17 518. == 


intention 


Caſes in Chancery. 


intention of the truſts of ſuck a ſettlement as this. If that was, 
nat ſhe ſhould not ſtrip herſelf of all by figning her name, 
theſe perſons cannot complain, having full notice of the truſts, 
but muſt be bound by it. When the Court veſted this in truſ- 


tees to pay into the proper hands of the married woman, or 


ſach other perſon as ſhe ſhould appoint, it is impoſſible, they 
could intend, that ſhe ſhould at one ſtroke without the inter— 
vention of truſtees authorize them to pay it to another perſon, 
who never informed them, till the cloſe of the tranſaction, that 
he was treating with the huſband and wife. It will have quite 
the coatrary effect from what was intended, if without any evi- 
dence they can produce a deed ſigned and delivered by her, 
though it does not appear, that ſhe underſtood it, or that it 
was not by coercion. It was meant by the Court to do all, that 
was poſſible for her. But if they are entitled to the benefit of 
the firſt deed, (which I deny) they cannot be to that of the ſe- 
cond ; for that was founded upon a deed, by which he got abſo- 
lute dominion over all her property real and perſonal without 
communication to the truſtees ; and no caſe is cited, where the 
Court carried ſuch a contract (for it is no more) into execution; 
for the dicta ſtated are only, that as between thoſe claiming un- 
der her and the huſband, if he has made a contract, that ſhe 
ſhall be ſo conſidered, he ſhall not run away with her property 
from them. But under theſe circumſtances when ſhe ſays ſhe 
has been impoſed upon in- obtaining it, the Court has never 
cone ſo far. It was the practice of the Court formerly not to 
give up the wite's property, though ſhe appeared and conſent- 
ci, and there is a caſe to that effect. 


For Plaintiff. 
There 1s not a hint, that this was improperly obtained ; ſhe 
0;y ſays, The did not know the extent of the firft deed. 


Lord CHANCELLOR. 


ou cannot affect the truſtees with more, than they actually 
received without wilful default. They are mere ſtake- holders. 
The rule is, that ſhe is ſole, ſo far as ſhe has a power of ap- 
pointment, but with any limitations deſcribed in the deed giv- 
ing her that power. If the truſt is to pay the rents and profits 
to her upon any inftrument ſigned by her fince the laſt pay- 
Gay, an inſtrument ſigned before would- not do. If, as Lord 
tardwicke ſays, the concurrence of the truſtees is neceſſary, it 
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1799, would not do without it. So far forth as the inſtrument Creating 
— her ſeparate eſtate makes her proprietor, ſo far is ſhe a fy, 
Fravs ole, and if ſhe has pledged. her eftate according to her power 
guru. the truſtees muſt hold it to the uſes, ſhe appoints. The doubt. 
J have entertained, is, whether the words “ from time to tin” 

will not make it impoſſible for her to make a ſweeping ap. 
pointment of the whole. They do not occur as to the annuitie, 

But you muſt affect the deeds in ſome way. Suppoſe I ſend ix 

to the Maſter to inquire, under what circumſtances they wert 
obtained. The Maſter muſt report it, in order to lay a ground. 

And let the inquiry be both of the firſt and ſecond deeds, hy 

they were executed; for it is very fit in caſe of a married wo. 

man, that the Court ſhould know, how ſhe has diſpoſed of her 
property. Theſe caſes have not been ſufficiently. attended to 


BL ARE. BU NB: UB 


5 ö 
. June Zoth, 1790. 
Tenant for | ; ; | 
life ſubject to IR Patrick Blake was tenant for life by the will of his fa 
ane en ther, ſubject to a term, under which the real eſtate was 


potteſtion be- charged with a ſum ſufficient with the perſonal to anſwer the 


fore account ; 


nor till the purpoſes of the truſt. Upon coming of age he filed a bill; and 


0 © a general account was directed of teftator's eſtates, and of debts, 


paying into legacies, and funeral expences. 
Court a ſum | 

ſufficient to 
anſwer it ; or 2 SS 
where the beſt Solicitor General for Plaintiff 
forming the Deſired, that he might be immediately let into poſſeſſion; 


Mrs 44 inſiſting that he was in the common caſe of tenant for lite, 
to be by let» 


ting him into Where the Court is in the conſtant habit of letting into poſle!- 


poſſeſſion. 5 . : . . 6 
Infant ought ſion upon keeping down the intereſt ; and that in caſe of failur 


5 me by next a receiver may be appointed. The real eſtate, he ſaid, would 
riend z not 


to wait til! of be liable to a very ſmall amount: he complained in ſtrong terms 
1 £9888 of the conduct of the truſtees. 


$5 


* The cauſe came on upon the report Auguſt 3d, 1791, when it appearing the witc 
knew, what the was about, Lord Chancellor ſaid, in that caſe the Court allows her al- 
enation of ſeparatè property. It was referred to the Maſter to inquire whether Plain- 
tiff had any other ſecurity. 3 Bro. Ch. Ca. 340. 


Lord 
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Lord CHANCELLOR. — 


This ought to have been finiſhed long ago; for, though the 1 9 
Plaintiff is but juſt of age, he might have ſued by his next Bussvnv. 
diend. But it is impoſſible for me to let him into poſſeſſion, 

eu have the account before me, and even till the truſts are 
eocuted ; unlefs, as he now offers, he pays into Court a ſum 

aq cient to anſwer all the purpoſes of the truſt. Whenever he 

goes that, I will let him into immediate poſſeſſion. The Court 

perhaps has let tenant for life into poſſeſſion, where it has ſeen, 

hat the beſt way of performing the truſts would be by letting 

him into poſſeſſion. As where an annuity of 10c/. a year is 

charged upon an eſtate of 5000]. a year. But till the account 
taken, I do not know but the purpoſes of the truſt may take 

u the whole ; and if I was to do it now, perhaps I ſhould only 

have to reſume the eſtate. 


, 


Ex parte 1 


July 1755 1790. 1790. 


ETITION by the commiſſioners and aſſignees under a Bankrupt was 
commiſſion of bankruptcy, that the time for the ſurrender 8 


ot the hankrupt might be enlarged to twenty-eight days. deringbecauſe 


the Commiſ- 


attend at the 


Mr. Hardinge for ihe petition „ 
Admitted, that the commiſſioners had behaved extremely ill, tion of the 


? Commiſſion- 


and there was no juſtification for their conduct. They ſaid, the ers another 


bankrupt did attend at the time, but that they were ablent vo- LEE . he 


to have been 
It certainly was very great miſconduct in the commiſſioners. by the bank- 


his ought to have been the petition of the bankrupt, com- Fe. 
plaining that he was diſappointed in making his ſurrender. If 
ie was tried for the felony, it certainly would be a good defence 
to lay, he had made an attempt to ſurrender, and coyld not. 

All, that could be done upon it, would be to appoint another 
de, where he had ſo failed. Take the common order. 


DUNDASS 


ſioners did not 


ung at an election. Co E | 
3, 
and ſaid, the 
{ord CHANCELLOR petition ought 
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k DUNDASS v. DUTENS. 


1790. July I, 1790. 
Settlement af. 77 NN I ET DUT E NS being entitled under the will of 


— 


ter marriage 


3 Hier Diilens her father to 10007. Rock in the three Her cents 


eye ” and to ſome other ſtock; and alſo to a ſhare of the reſidue 


purſuance ofa Married James Callender. In 1783, ſubſequent to the marriage, 


parol agree- . I 
ms een, ſettlement by indenture was made, reciting a parol agreement 


in truſt as to Hefore the marriage to ſettle her property; and ſettling it in 


part of the 0 . 0 
produce to Purſuance of that agreement in truſtees upon truſt out of the 


the f tc 
"Ei annual proceeds to pay Io. a year to the ſeparate uſe of the 


wife, as to the wife, and to pay the remainder of the produce to the huſband 
reſt for huſ- 0 . 5 d 
band for life, for life, then to the wife for life, then among the children of 


then or vie the marriage as the ſurvivor ſhould appoint. The huſband af. 
for life, then O 


2 the ligned his life intereſt to truſtees upon truſt to pay to Hitter, 
Shildren ac 


cording to ap- Harriel Callender the wife being dead, a bill was filed in the 


pointment of name of Sir Thomas Dundaſs a creditor for go. Sir William 
the ſurvivor, 


good againſt Murray, and other creditors, againſt James Callender, who had 


creditors of 


che husband. Quitted the kingdom, and was at this time in Scotland, Elizabzih 


ZR * to Dutens the widow and only ſurviving executrix of the teſtator 
et it atide 


was diſmiſſes Peter Dutens, the children of Callender ; Filler as aſſignee of 


2 Callender's life intereſt, and others; praying, that the ſettlement, 


dants were and the aſſignment in truſt for the defendant Fitter, which was 
held entitled . . . 
to that judg- founded upon it, might be declared fraudulent, and void againſt 


ro. N creditors, and be ſet aſide ; and for an account of the effects of 


Plaintiff, who the teſtator, his debts, legacies, and funeral expences ; and that 
was made the refidue might be aſcertained, and that ſuch ſhare of the 


without au- 
thority : but reſidue, to which Harriet Callender was entitled, yet unpaid, 


his whole ex- h 4 22 
pence, and al- and ſo much of the ſtock as ſhe was entitled to, yet remaining 


ſo the whole unfold, ſhould be applied to ſatisfy theſe creditors. Upon the 


expence above 


he col ay: 30th June 1790 a motion was made upon the part of Sir 1 homas 
t . . ON 
Bee te Dundaſs to have his name ſtruck out of the hill as Plaintiff, and 


except the to have the Solicitor committed, on the ground, that he had no 
husband were 2 O 


decreed to be authority for making Sir Thomas a plaintiff The other credi- 
Pc for tors had Hgned ſuch authority. The Solicitor in his defence al. 


Plaintiffs; the Jedged in Court, that he had been deceived by Callender, who 


tranſaction 


being conſi- Promiſed to procure him an authority from Sir 7 komas Dundaſh 
bomben with whom he was upon terms of intimacy, as appeared from 


combination 


between the a letter read in Court from Sir Thomas Dundaſs to Callenaer. 
husband, the That 
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That though he was the Solicitor, who filed the bill, yet he was 1790. 
not the original Solicitor in the cauſe; and that he had offered 83 
aud was now ready to indemnify Sir Thomas Dundaſs ; and he v. 


made affidavits to this effect. 3 


ereditors, who 
authorized the 
. bill, and the | 
Lord CHANCELLOR ſaid Solicitor to i 


inati . defraud the 
It ſeemed to be a combination between Calender and his cre- children. 


gitors to cheat his own children, and that it was a very ſcanda- Choſes in ac. 


tion, vi x. 


lous tranſaction, and reflected great diſgrace upon the Court, ſtock, debts, 


and that he ſhould certainly make the Solicitor pay the coſts as ee en 


between attorney and client; and as the cauſe was ſet down for wy 
canno Ee Tas 
hearing, he ordered the motion to ſtand over, till the cauſe ken on a Le. 


vart Facias, 
ſhould come on, which happened the next day. eee N 


touched in 
C quity, 


Defendant Fitter by his anſwer ſtated, that in conſequence of Relief prayed 


a decree of this Court upon the aſſignment to him he was nearly th 


H atthe hearing 
ſatisfied. muſt be ex- ; 


25 preſsly waived 
Mr. Mitford for Defendants, | on the record, 
Ohjeted, that the ſuit was defective for want of a party; as 
the bill had not been revived againſt the repreſentative of E/:- 
2abeth Dutens, who was dead. 


Solicitor General for Plaintiffs 


As that is the caſe, I can aſk no relief, except as to the ſtock 
ot Harriet Calender. 


Lord CHANCELLOR. 


You muſt expreſsly waive the other relief prayed upon the 
record. 


For Plaintiff. 

\s to the Rock this ſettlement is void againſt creditors ; and 

the Court will give execution againſt this fund. There are au- 

thorities for it. Horn v. Horn, Ambler”s Reports, 79 (u though 

it is not a decifion, yet it ates in the nota bene at the end of 
te caſe the Reporter's expreſs opinion upon it, and Lord Hard- 
\.cie in that ſeems to have been clearly of that opinion. Taylor 


(u) Lan Chancellor, after reading this caſe, obſerved, that there was nothing in 
te caſe applicable; but only the na bene at the bottom, which only contains the pri- 


ate opinion of the reporter. 
1051. . | v. ſenes, 
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Dorus. 
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v. Jones. 2 Alk. 600, a huſband, who had 17337. ſock deviſe; 
to him, after marriage ſettled it for himſelf for life, then for 
his wife for life, and afterwards for the benefit of his children; 

this ſettlement was decreed to be void againſt creditors hoth bu 

fore and after marriage; and the truſt eſtate was decreed to h 
fold ; and the produce applied for the payment of his debts 
The Maſter of the Rolls thought it fraudulent as to creditors, 
within the 13% Elis. though the conſideration was good as he. 
tween thoſe making it, yet not as to creditors. The Regi/ter has 
been examined upon that caſe, and one circumſtance appear: 
which is not in the report; namely, that a letter of licence ws: 
given to the huſband ; but by agreement it was not to prevent 
the creditors from proceeding againſt his effects, though they 
were not to proceed againſt his perſon, but that does nat ſeem 
to make any difference. That ſum of 1o000/. was affigned to 
Mrs. Callender, and ſtood in her name. With regard to that 
ſum, the moment of the marriage he could infift upon payment 


of that ſtock ſtanding in her name immediately, without com- 
ing here. The ſecond point is, that this was fraudulent as te 
creditors. | 


Lord CHANCELLOR, 
Is there any caſe, where a man having ſtock in his own name 


has been ſued for the purpoſe of having it applied to ſatisfy cre- 
ditors? Thoſe things, ſuch as ſtock, debts, Cc. being choſes in 
action are not liable. They could not be taken upon a Levi 


Facias. I did not think, you could have got ſo near it as that 


caſe in Atkins. If the Court was of opinion as to that letter of - 


licence, that there was any lien upon the flock, by which it was 


capable of being affected, that might be the foundation of it; 


but if not, it is quite new to me, that this Court can touch it. 
T have never heard of ſuch a thing. Upon the ſecond point as 


to the ſettlement, I ſhould be glad to hear, how you ſupport it; 
though it is mere matter of curioſity, if the firſt is againſt you. 


For Plaintiff. 
However your Lordſhip may think this doctrine hard upon 


children, yet in a Court of Equity no propoſition is more clear, 
than that a parol agreement or ſettlement previous to marriage 


is abſolutely» null and void; and that the marriage is not a part 


execution of ſuch agreement, upon which the Court can pro- 
ceed to a farther execution of it, being void under the ſtatute: 


In 


> — — 4 —— had 0 _ MD woos 


„ „„ Er. an. 


2 — 
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a that caſe in Atkins, the Ma/ter of the Rolls, ſpeaking of the hard- 1790. 

ſhip upon the wife and children, ſays, he muſt decree for cre- —»— 
gitors though againſt a wife and children, becauſe it is poſſible, e 
it ereditors do not get their debts, that their wives and children Dorrxs, 

may be reduced to want. But Plaintiffs deny, that there was 

any agreement before marriage; it is imply recited, that it had 

been agreed; and the caſes ſay, a parol agreement followed by a 

marriage cannot he executed in this Court. Otherwiſe no ſet- 

tlement after marriage could be bad. 


Zar Defendant. 


In Cro. Fac. 554, there is a caſe, Dame Griffin v. Stanhope,: 
where a ſettlement after marriage, founded upon a promiſe of 
the Iuſband before marriage, upon which repoling confidence 
ſhe married him, was held not to be fraudulent, 1 Veni. 194, 
Sir Ralph Bowy's caſe upon a promiſe hefore marriage, 2 Lev. 
146, where though the ſettlement was determined to be frau- 
dulent, yet by the fourth reſolution of the Court it would have 
been different, if there had been an agreement or promiſe be- 


fore marriage. 


Lord CHANCELLOR, 
If the huſband made an agreement, that he would ſettle, and parol agree- 
then in fraud of that agreement got married, would not he be ment for a 


ſettlement up- 


bound by it (v)? I thought, there was a caſe in point for that. on marriage 
What the ſettlement might be, if made upon himſelf after mar. goes. 


riage is another queſtion. But in Eg. Caf. Ab. where there was wards on 
ground of part 


an agreement before marriage, and the father drew the man in, performance; 


a 0 Is . . . . but no caſe of 
and was privy to his having married without any execution, and "ee 


then refuſed to execute, relief was given. If in this caſe there reciting an 
agreement be- 


was an agreement before marriage, and afterwards he drew her fe marriage 


is within the 
in to be married, and then refuſed to perform it, at t appears to 


me to be that kind of fraud, againſt which this Court will re- faſal after 
marriage to 


lieve, If there is a parol agreement for a ſettlement upon mar- perform a pre- 


rlage 5 5 und of part perform- vious agree- 
ge, aſter marriage a ſuit upon the gro part p a e 


ance would not do, becauſe the ſtatute is expreſſed in that man- is a fraud, 
ner; but is there any caſe, where in the ſettlement the parties gull which 


!<cite an agreement before marriage, in which it has been conſi lieve. 
dered as within the ſtatute? 


{v) In caſe of fraud equity would relieve. Lady Montacute v. Maxwell, 1 P. 
///!. 620, but not where no fraud, but the party only relied on 8 Promiſet, Honour, 


Cc. ibid. 
Solicitor 
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Solicitor General ſaid 
He did not think it would be good. 


Lord CHANCELLOR. 
Let the bill be diſmiſſed with coſts to all the Defendants, ex. 


cept Callender, to be taxed againſt the Plaintifls ; and let the 


Maſter compute the whole expence, Sir Thomas Dundaſy ln; 
incurred in this cauſe, which ſhall be paid by the Solicitor for 
the Plaintiffs. Let the Maſter alſo compute the expences in. 
curred by the ſeveral Defendants, except Callender, over and 
above the coſts taxed againſt the Plaintiffs, and let them alſo 
be paid by Plaintiffs Solicitor, If a man will do ſuch a thing as 
this in a Court of Juſtice, and bring a perſon's name on the re. 
cord without any authority, and if it is attended as in this caſe 
with a combination to bring him and Callender forward in order 


to cheat the children, 1 ought not to permit the children, or the 


eſtate, or any one, to receive any damage; and J do this upon 


reading the affidavit of the Solicitor. 


Mr. Mansfield for Sir Thomas Dundas 
Inſiſted, that, as his name was uſed without his authority, he 


was not to pay Defendants coſts; but his name ought to be ſtruck 


out, which, he ſaid, would be immediately done at law; and 


compared it to the caſe of forging a name. 


Lord CHANCET.LOR. 


I doubt, whether it would be ſo at law, and whether I can 
deliver him from the coſts to be taxed againſt the Plaintiffs. 1 
cannot deprive Defendants of their right; they are entitled to 
this judgment. The Defendants muſt have their remedy againſt 
the Plaintiffs, and this Plaintiff againſt him, who pretended to 
be his agent. If a man's name ſtands upon the record down to 
the hearing, which I can hardly conceive, without his knowing 
it, he muſt pay coſts, if the bill is diſmiſſed with coſts. The 
caſe of forging a name 1s not parallel ; it is different from that 
of a name ſtanding upon the record. At law there would be a 
remedy upon the record for the coſts, and the Court wouldd act 
according to their diſcretion. But it is a mere queſtion of form; 
for he will have his expences againſt the Solicitor, who offers to 
pay into Court immediately 2007. ta anſwer the coſts ; and be- 


ing a queſtion of form, I wiſh it to be decided according to the 


ſtrict 
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{:ri& principle of law. This is my preſent opinion: but I will 1790. 
think of this point, before the order iſſues. You may ſave the Jt 


-xpence of going before the Maſter, if he will admit the bills ». 
of the Solicitors. UTENS. 


No alteration was made in this decree “. 


* 


| 
N 
— 
1 
* 
| * 
+ * 
15 5 
, 
. 
l 1 
4 
ty » 
89 
me 
» $64 
*. ” 
13 WL. 
44 q 
1 
1 
* 
1 
14 
17 
9 
4 N 1 
e 

P , [ 
+ 

4 "i 

7 » 

Wo I” 

' MW 
bans 
W 
i -B 
by 
4 ") 
9 
vo is 
* 
þ 9 
3 7 
1 * 
4 Ks 
1 
Ni, 
p 3 
1 
o" F 
E __ 
* 3. 
„ = 
ö "Y 
. 

3 * 
1 
I 

1 1 
4 4 

J 

4B 

* I 
* 


RASHLEY v. MASTERS. 
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July 2d, 1790. | 1790. 


Y articles previous to the marriage of the late Gerl Lord 3 Bro. Ch. 
Coventry with Miſs Maſters reciting her portion to be erco . 

Io, Oo. it was agreed, that Soo. of it ſhould be laid out in hid out in 
. ; land, but lent 
the purchaſe of land to be ſettled to the following uſes; viz. to on mortgage 
Lord Coventry ſor life, then to Lady Coventry for life in bar of 2 


dower, then to the younger children of the marriage according 23 _ 

* . 1 wa $ OU n 
to the appointment of Lord Coveniry; in default of appointment rar” 6 * 
among all the children; in default of ſuch iſſue to Lord Coven- werke 


try in fee. That ſum was veſted in truſtees for that purpoſe, the poſſeſſion: 
but was lent upon mortgage, inftead of being laid out in land. 7 
la 1719 Lord Coveniry died without iſſue of this marriage, W N 
leaving Lady Ann his daughter by a former marriage, the wife paſs land. 

ol Sir Coventry Carew (x) his heir at law. In 1720 a bill was 

fled to have this 5000/7. and the intereſt laid out in land, and it 

was ordered, that the intereſt ſhould be paid to the Plaintiffs in 

that bill; and the 5000/7. was afterwards decreed to be laid out 

in land, but inftead of being ſo laid out, it was afterwards ap- 

plied together with 187. of Lady Coventry's to the purchaſe of | 
4.520]. Bank annuities, which was veſted in Defendant as truſtee | 


tor Lady Coventry for life. 


Sir Coventry Carew's will. 


„As to all my lands and eſtates, and alſo my goods and, 
chattels, and to prevent all diſpute after my death, I give, 


* In 1 Salt. 88, attorney appeared without warrant, judgment againſt his client, 
lich being regular was not ſet aſide, for Plaintiff being in no fault ought not to 
luſter, and the attorney was able and reſponſible : ſecus if he was not reſponſible, or 
iuſpicious, as Defendant having no remedy might be undone. s 

(x) Sir William Carey according to 2 P. Will. 124. 


Vorl. 1 DIES 7 at 08 « deviſe, 
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Mazrans. 


tons of Ryſarrow and Llangullo, and ſeveral eſtates in Corral! 


gives to Jonathan Raſhiiey his heirs and aſſigns for ever his man. 


dations and appurtenances whatſoever, and all remainder and 


annual profits, &c. to have and to hold them all (running 


gacies. Then he recited a ſum of 16,0007. which was to have 
mortgage, inſtead of being ſo laid out; and gave all his right, 
title, and intereſt in that ſum to his wife and two others (which 


pay a ſum of money due to Nahe upon bond; then in eaſe 


among the truſtees, ſhare and ſhare alike, as tenants in com- 
payment of 250. a year, which, he recited, his father was 


tors and adminiftrators. Lady Coventry died in 1788, and left 


truſtee for him, and that he may account for the intereſt and 
dividewls accrued ſince the death of Lady Coventry, and that 2 


having the money laid out in land according to the ſettlement 


Caſes in Chancery. 


e deviſe, and bequeath as follows ;” then he proceeds to make 
a great variety of diſpoſitions both real and perſonal ; they 


ſion-houſe (naming it) and two other tenemeuts (deſeribing 
them) in the pariſh of S/. Miah in the county of Cornuy!! 
and all the lands enjoyed with the manſion-houſe, and two har. 


which he deſcribed ; and then proceeds to give all other hi; 
meſſuages, lands, tenements, and hereditaments whatſoever aud 
whereſvever ſituate, not herein before by him given or diſpoſed, 
with the Courts, Franchiſes, Royalties, Sc. and all accommo— 


remainders, reverſion and reverſions, rents and duties, and all 


through their deſcriptions again) as to ſuch part, in which his 
wife has an eſtate for liſe for her jointure, from her deceaſe, 
and all his other lands, tenements, and hereditaments whatſo— 
ever not before given, and every part and parcel thereof imme. 
diately from his deceaſe to Fonathan Raſhley his heirs and aſſigus 
for ever. He then charged all his real with his debts and le- 


been laid aut in land for younger children, with the ultimate 
remainder to himſelf in fee; but which had been lent upon 
three perſons he appointed executors of his will) upon truſt to 


and diſcharge of his real eſtate in payment of debts, legacies, 
and funeral expences ; and directed the ſurplus to be divided 


mon tor their own-uſc. He likewiſe charged his eſtate with 


obliged to pay to the Counteſs Dowager of Coventry her execu. 


Defendant her executor. The bill was brought by Raſily, 
praying that the Defendant might ſet forth, what intereſt he has 
in that ſum of 4500/. Bank annuitics, and may be declared a 


transfer of the ſtock may be made to the Plaintiff, inſtead af 


Mr. 


Caſes in Chancery. 


Mr. Mitford for Plaintiff. 

Sir Coventry Carew by that will died perſectly teſtate, and 
therefore the heir at law can claim nothing. The queſtion is, 
whether this fund belongs to the perſon claiming the real, or 
to thoſe claiming the perſonal. It has always been out in truſ- 
tees, and was always real, and therefore there is nothing to 
turn it into perſonal. It was the intention of Sir Coventry Ca- 
1-30 the teſtator, that the perſonal ſhould be applied in the firſt 
infance as a primary fund in exoneration of the real; and that 
all the reſidue of the real ſhould go to the Plaintiff The only 
doubt is, whether the words are ſufficiently comprehen- 
live to carry this ſtock; whether there is not ſomething 
of locality to prevent their operation. Guidet v. Guidet, 3 Ath. 
254, money agreed to be laid out in land, which never was 
done, was taken to be land according to the rule of equity, that 
what ought to be done is to be conſidered as done. Lord Hard. 
die in that caſe ſaid, that, if it had not been for the locality, 
there could have been no doubt; but that the word “ e- 
ger“ comprehended every thing; and he referred to the 
caſe of Linguen v. Souray, Prec. Chan. 400. 1 P. Mill. 172, where 
the word © elſewhere” had the ſame effect. 

7 


Mr. Hardinge for the parlies claiming the perſonal, viz. the 
executors of the wife, and the two other executors of Sir Co— 
_ wentry Carew, 
Obſerving, that the teſtator had not given the perſonal in ge- 
neral words, but as deſcribing a particular mortgage, gave up 
the point. 


Mansfield and wy for Sir” Charles Bumpfylde heir at 
law. 

There 1s nothing in the will paſſing this property to the 
Plaintiffs. As far as relates to the preſent queſtion, this ſum of 
10, o. 1s preciſely in the ſame ſituation with this fund, and 
he diſpoſed particularly of that. The reſult of the will is, that 
having a right to diſpoſe of this 5000 and 16, oo0/. and ſeveral 


given to Raſ/iley, were in jointure; he takes notice of that, and 


held immediately after his deceaſe. The soo. he "cold not 
give ſo, becauſe Lady Corentry was tenant for life of that ſum ; 


lo he could not have had that in his contemplation at the time 
| of 


real eſtates, he does it in this way: ſome of the lands, he has 


gives him the reverſion of them ; the others he gives to be 
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1790. of making his will. If it had occurred to him, Perhaps he 
FA would have given this 5000). to the ſame perſons, to whom he 
v. had given the 16,000/. or to ſomebody elſe, but he is Quite 
MasTFE5. Fflent upon it. Every word uſed in the deviſe to Raſhiley is 2; 
applicable to real eſtate, as terms can be. He has filled it with 

Courts, Sc. and all the appurtenances applicable to real. The 

general words ſeem to be uſed not with reference to any pro- 

perty of this kind, but merely becauſe he had given lands jy 

four or five different pariſhes, for fear of any mil-deſcripticy, 

The words © meſſuages, lands, tenements and hereditaments” are 

not ſufficiently comprehenſive to carry this ſum, as it has ng 

been laid out in land. There is no caſe, where ſuch an intere! 


as this was diſpoſed of by thoſe words. 


Mr. Lloyd for defendant Maſters truſtee of the fund, and exe. 
cutor of Lady Coventry, tenant for life of it, claimed the inte. 
reſt to her death. 


Lord CHANCELLOR. 


Mafjters is entitled to the intereſt to her death without doubt; 
but if parties will agree to a fund being laid out in a particular 
manner, they muſt take it according to the ſtate of the fund, 

Thedeciſions, There is no difficulty in the caſe. As to the firſt point, I have 


that, whereth - g 
ves to con- always thought, the Court has leaned too much againſt execu- 


2 any tors; becauſe the Court has ſometimes infifted, that after the 


united with uſes and the perſonal eſtate are united in the ſame perſon, they 


hog _ per- {ball yet go to the heir, unleſs there is ſome inſtrument, or ir. 


ſon, it ſhall tention declared, that it ſhould he conſidered as perſonal. The 


be conſidered 


as land, with- Only difficulty, I have always had, has been to digeſt that fort 


out intent de- 292 : | b 
darecd to the Of opinion; becauſe where the fund and the uſes come together, 


e ions the uſes are diſcharged and merged ; for there is no perſon 
bor in hat then, that can call to have it applied to the uſes; therefore | 


dene think, the Court has gone too far. But here the uſes and the 
there being poſſeſſion were never together, therefore this is to be conſider 


af one ed as land. The heir at law infifts upon that; but he alſo in. 
application. fifts, that the teſtator has not deviſed it: but this is ſo much 

beyond all probability, that nothing material can be ſaid upon 

it. In the wills in the caſes cited you have the word “ el 
7 mah — ce where.” In this will you have the words “ whatſoever” and 
« and equi- © whereſperer ;” there is no doubt, if he had ſaid “ all my lait 
hp aſs in Jaw and equity” it would have paſſed this; but the words 
perſonal to be « al my e/tales whatſoever and whereſoever” ſeem to be very equr 


laid out in | 
land. valent. 


* 


hs ad v ²—.Äöt.. a - aft 8 of 
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xlent. He ſets out with expreſſing his intention as anxiouſly as 1790. 
poſſible to diſpoſe of all his eſtates. In diſpoſing of the real he 8 
has not only deſcribed all, and not only not confined it fo as .“ 
to afford any countenance of argument, that he did mean ſome Masreas 
eſtates having a local fituation, but he has added theſe words 

« all hereditaments whatſoever and whereſoever.” The queſtion 

then is, is this any hereditament whatſoever ? The heir at law 

claims it as an hereditament, and therefore anſwers that him- 

ſelf by allowing, that it is an hereditament, and therefore, be- 

ing given by that deſcription, it will paſs. Nobody doubts, the 

word © e/tates* would paſs his intereſt in this (//, becauſe it is 

an intereſt, that correſponds with that deſcription ; and the 

word & hereditament” will alſo paſs it. Nothing is required, 

except that it ſhould be deſcendible. The Maſter muſt take an 

account of the dividends and profits to the death of Lady Coven- 

„ which together with the ſtock purchaſed with her 184. muſt 

be paid to her executor Maſters. Thoſe accrued ſince belong to 

the Plaintiff, and a transfer muſt be made to him. The truſ. Coſts to truſ- 
tees muſt have their coſts; but no coſts either for or againſt the 8 - 


R againſt heir at 
heir at law. law, Defen- 


v dant, who 
. . * raiſed a point 
Mr. Hardinge for the claimants of the perſonal, being mere truſ- . 


tees and executors brought into Court, aſked for Coſts. Coſts ts truſ- 
tees and exe- 


cutors brought 


This was reſiſted, becauſe by their anſwer they had claimed into Court, 
f a though they 


this as perſonalty. _ made a claim, 
and failed, if 
merely by 
Mr. Hardinge ſaid, way of ſub» 
© miſſion, 


It was merely a ſubmiſſion of the point to the opinion of the 
Court. 


Lord CHANCELLOR, 
If it was a mere ſubmiſſion, they mult have coſts. . 


(y) 2 J 614. The whole fee paſſed by the word ee ſlate” where nothing to 
reſtrain it. Baylis v. Gale, 2 Vef. 48, where the caſes are collected, new Edu. 3. 


Vor.1, Geog. LORD 
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LORD ABINGDON z. BUTLER and BENSON. 


1790. July 9th, 1790. 
12. ORD Abingdon was tenant for life with power to grant 
Ca. 112. . . 
Renewal ofa MK 4 leaſes for years determinable upon lives. Godfrey his leſ. 


leaſe obtained = 5 . . | | | 
by collakon 1Ee for the lives of his ſon, Thomas Egerton, and Jane Egerim, 


wry wa leſſee aſſigned to Butler. Two of the lives, viz. Godfreys ſon and 
an ewar 


ol l:for for Thomas Egerton having dropped, Buller applied to Benſon Lord 
an inadequate Abingdons Reward for the purpoſe of putting in new lives; and 


conſideration: 


bilo ſetit an agreement took place between them, in conſequence of 
Allde CN re- 


funding the which the old leaſe was ſurrendered, and Lord Abingdon 19th of 
3 * Other 1788, being ignorant of the death of Thomas Eperini, 


ſubmitting to Executed a new leaſe to Butler for 99 years, if his three ſons 


vine the ſhould ſo long live, under an idea that he was only adding ons 


money with life, and changing two; and received a fine accordingly, vie. 
intereſt Plain- g 


tiff by amend. 2004. as for that. The bill was brought by Lord Abingdom pray- 
ea bein ben, ing that the leaſe executed might be ſet aſide as fraudulent up- 


ed either, as 


er. on his repaying the 200%. The bill charged this tranſaction to 
* TNA cten- | 


Jan hond have been a fraud between the Defendants. That Plaintiff exe. 


ar 1 cuted the leaſe relying upon Benſon, and had a right to call up- 


full fine ; on him. Defendants denied fraud. Benson {wore, he did not 
which on ac- 


count of the know) of the death of Thomas Egerton till 1788; and Buller 


fraud was de. ſwore, he did not know it at the time of the agreement, but 
creed with in- 


tereſt at 4 per admitted, that he did, when he called on Lord Abingdon in 


c__ town the 224 of October 1785, and prefſed him to execute the 


gang the leaſe immediately, not knowing that it had been executed; and 
eale, an i | 
colts ; but cre- that he then ſtated it to be an exchange of two lives, and an 


dit to be giv- addition of one; but in ſact Egerlon had been dead fix months 


en for the mo- 

ney originally before the agreement between the Defendants, and they lived 

paid with in- —_— — — . re ** 

tereſt : and, one within ten, the other within four, miles of his refidence, and 

N che let he was the clergyman of the pariſh. Benſon had a valuation 

ee, the ſtew- N - : 

ard to pay. book, by which he was directed to take one year's purchaſe (a 

for changing two lives, and 6co/. for adding two lives; which 

hook, he admitted, was his general guide in letting leaſes. His 
receipt to Buller expreſſed it to be for a fine for changing one 
life, and adding two, but in the account given in to Eaſtwicle 
Lord Abingden's auditor, it was only expreſſed to be for adding 


one, and changing two. Three different applications had been 


(a) The yearly value was rather more than 1004. 


made 
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made to Butler to deliver up the new leaſe upon being paid the 1790. 
100). or to pay the fair fine; both of which he refuſed to do, til 


he put in his anſwer, by which he offered to deliver it up, and 4 266 
betake himſelf to the old leaſe, upon receiving the 200. with in ED) oo) 


tereſt. After anſwer the bill was amended by inſerting a Benson. 
prayer in the alternative, either as before, for delivering up the 

leaſe, or that Defendant ſhould pay him the remainder of the 

ane charged to be 616/. or what ſum the Court ſhould think 

fit, over and above the 200/. paid betore. 


Attorney General and Mr. Hardinge for Plaintiff. 

This leaſe was obtained by fraud, and ought to be cancelled 
with coſts. It was agreed between the Defendants, that the fine 
ſhould be aſſeſſed, as if Egerton was living, and that no notice 
of his death ſhould be taken to Lord Abingdon, who executed it 
relying upon Benſon. #gerion muſt have been eafily milled, eſ- 
pecially as they both lived ſo near him. Buller muſt now ſtick 
to the leaſe, which he three times refuſed to deliver up. The 
only pretence he makes for his deceit upon Lord Abingdon, when 
he called upon him in town, is, that he was apprehenſive, Eger- 
!m's death would put and end to the agreement; and, if that 
ſhould be ſet aſide, he was afraid, he ſhould be a fimple con- 
tract creditor, and ſhould be put to great difficulty to recover 
his 200). After thoſe refuſals he cannot he now allowed to ſet 
up the old leaſe, and deliver up this. Ben/on ſtates 367. to be a 
iuficient compenſation for the exchange of a life, which is not 
according to the valuation book, nor the uſual form. He told 
Lord Abingdon, he was only adding one life, and charged him- 
ic: with that in the account given in to the auditor, though 
the receipt was given as for two. We may preſume from the 
manner, in which it is ſtated, that the fraud originated before 
the execution of the leaſe; but I will put it the other way; 
admitting for argument ſake, that it was previouſly executed. 
Even if after the execution of a leaſe, but before the party to be 
benefited by it takes it into his hands, for the purpoſe of receiv- 
ing that benefit, he conceals a fact, he knew, and which, if 
known by the other party, would have cauſed different terms, 
ttat is a leaſe obtained hy fraud, 
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Solicitor General for defendant Buller. 
Butler conſeſſes, this leaſe was improperly obtained, and ac- 
counts for the deceit by that apprehenſion, he has ſlated. He is 
| a mere 
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1790. a mere country farmer, and Ea/twicke's offer might have been 
Lord in his eſtimation very different from the actual tender of the 
* money. But he is entitled to the offer, conſidering Lord 4e. 
Butt and ding conduct ſince; he made that offer by his bill, which as 
* accepted by the anſwer; and he cannot after anſwer alter the 
nature of his ſuit, and inſiſt upon better terms. It was not com. 

petent to him to pray the alternate relief by an amendment tg 


his bill. Up to the anſwer defendant Buller admits coſts, from 


that he ought to have coſts. There is no caſe, where this Court 


has obliged a man to abide by one contract, where he has made 
another. 


Mr. Abbot for defendant Benſon. 


It was only an omiſſion in Benſon, not a miſrepreſentation, 
The receipt correſponded with a book called the contract book, 
which he handed over to Ea/twicke at the ſame time with the 
account; and Ea/twicke might have informed himſelf of the 
truth by looking into that. 


For Plaintiff. 


Eaſtwicke ſays, that was a mere memorandum book, and that 
he thought, he had no occaſion to look at it, but was to go by 
the account delivered in. The fair equity 1s to refer it to the 
Maſter, to ſee what he ought to pay in addition to the 200. 
and that Butler ſhall not be allowed to ſet up the old leaſe, and 
deliver up this. 


Lord CHANCELLOR after looking at the contra. book and 
the other evidence. 


As you have given no evidence of the valuation, the utmoſt, 
you can aſk, is a reference. Though I had ſome doubt about 
the original fraud, I think, it is well made out by the Counſel 
for the Plaintiff; for with regard to that the acceptance of the 

Fraud in ob- leaſe is the ſame thing as obtaining it to be ſigned. He knew) 
taining deli- it was fraudulent, before the leaſe delivered, and that it was not 


very of a 


bays; the aue- in purſuance of what was done before. If Plaintiff has not 
curion o 


which was ob- Proved actual knowledge, before the bargain was made, and the 


tained bond leaſe actually executed, and ſuppoling that an accident, of 


, affeQs it ; : : 
ey, asif which I am not ſure, but rather think the contrary, deliver 


uſed to obtain . . : : F 
the execution, MAKES it a leaſe, and before delivery he clearly knew it, al 


delivery ma preſſed therefore for an immediate execution, which, he 
mg if 2 jeate. , | . 


| thought, 


puid © Y , , fed . Gf ka, Hud buf ov ut. who 


— — — 


2 


„ 
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ought, was the thing wanted; and being aſſured of the exe- 
tion, he went to get it delivered, knowing it was not a thing, 


ne had a right to. Then he has ſo got this eſtate, and poſſeſ- Annovon 
gon of it. Suppoling it an eſtate de novo, and the old leaſe was Ms 
frrendered, the queſtion is, whether Plaintiff ſhall not be re- Bzx50x. 


paired in the article, in which he was defrauded ; whether a 
party obtaining this eſtate hy cheating in the article of the price 
(all have an option to chuſe, whether he ſhall give the real 
value or nof. I think, if by miſrepreſenting the value, or by 
any other fraud in the article relating to the price, he had got 
poſſeſſion of a new eſtate, he has no title to come and ſay, I 
« have got this eſtate by fraud for 500/. when I ought to have 
« paid T0004. for it.” The point, in which the Plaintiff was 
cheated, 1s the point, to which the relief ought to prevail. I 
remember a caſe from Jre/and, though I cannot give you the 
name of it, where the Solicilor General perſuaded me, right or 
wrong, to come to that determination. There the parties could 
not be put back into the ſame ſituation. The difficulty occur- 
ring to me here is, that as the poſſeſſion has remained in alu 
0, Plaintiff may make a new leaſe like the old one. But 1 
muſt do ſomething in reference to the fraud; therefore Plaintiff 
has a right to inſiſt upon the Defendant's holding the leaſe, he 
has given ; but the lefſee muſt pay that price, which, if he had 
not cheated, would have been due to the leſſor. I do not con- 
der that as an offer in the original bill. He prayed a certain 
ſpecies of relief, offering to give up the 2001. at the fame time; 
and the queſtion is, whether under the circumſtances he is en- 
litled to confider the point of fraud, conſiſting in the guantum 
of the conſideration. I think, he has a title, and that is the juſ- 
tice of the caſe; and the true equity is an enquiry into the value 
beyond the 200. and to pay that ſum with intereſt at four per 
nl. fince figning the leaſe, and the coſts of the cauſe. My 
doubt is, if they had made an offer upon their part to do any 
thing to obtain ſuch relief, whether they ought to be bound by 
their offer. The circumRftance of its being immediately accept- 
ed does weigh to a certain degree. But Plaintiff, being advi- 
ted that he had a more extenſive right, amended his bill; he 
multi pay coſts for that. Then the amended bill is conſidered as 
the original bill “, and if he is entitled to the relief upon the 
vill, as it now ſtands, the reſt is perfectly right. The Defen. 


* But new ſubpcenas are not neceſſary. Angerſtein v. Clarke, poſt. 
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1790. dant gets rid of the ſubmiſſions in the anſwer, which do not 


TT bind him aſter the amendment of the bill. Plaintiff cannot 


Ae drive Defendant by reading the anſwer to accept that original 
Borrtd and offer, ſuppoſing he finds it for his advantage to inſiſt upon it 
Brnsox. neither party can bind the other. Therefore it ought not 10 
Ball amended prejudice them. I give intereſt only upon the reſidue; there. 


after anſwer ; 


Ra for 1 fore Detendant will have credit for the 200. and intereſt. 43 
al Or Ha . . . 
then it is con> £0 Benſon ; 1 am ſo far from diſmiſſing the bill againſt him, that 


etal bil; if the other docs not pay this, he ſhall. He is a party to the 


Plaintiffs not fraud. He gave the receipt one way, namely as for adding two 


bound by of- 
Goon bo e lives, and made a repreſentation to his conſtituent, that it waz 


inal bill, nor , 
{9 by only tor adding one. The accounts were not ſettled upon the 


' ſubmiſſions in contract book, but were ſigned by the parties upon the face of 


bis anſwer. the account delivered in to the auditor. The other was only a 
memorandum, of what was done. The decree muſt be againſt 
both. Buller muſt Pay, as I have directed; and failing him, the 
other. 

CALVERLEY v. WILLIAMS. 
WILLIAMS v. CALVERLEY. 
1790. 


July I2h, 1790. 


Porchaſer not 


—_— HE original bill was by Calverley to have a conveyance 
part, though made to him by the defendant Milliams of ſeven acres of copy- 


neben g. hold land called Cuddington or Beaumont's Pits, part of an eſtate ſold 


general de- 


ſcription in hy auction, and purchaſed by Plaintiff, as being comprehended 


the advertiſe - 
ment of ſale, in the printed advertiſement of the ſale; which mentioned, and 


5 it want divided into two lots, the lands in the eden of Groombriage, 


in the con- 


templation of at a rent of 68. a year, with a clauſe of ſurrender at any time 
either party 
at the time of ON being paid the reaſonable value; and theſe ſeven acres were 


the purchaſe Q ually part of the lands in his poſſeſſion at that rent. Defen- 


or convey - 


ance ; purcha- dant reſiſted this claim upon the ground, that he did not intend 


fer bei 5 
kerred tos to include theſe ſeven acres, or know, that they were part of 


2 particu- the lands in the poſſeſſion of Eroombridge, that they were not 
ar deſerip- 


tion, which included in a ſchedule, which he called a 7zerrier ; and that 
CET Plaintiff himſelf had not included them in the ſurrender. Ca 
part; and the 2 i having got into rinnen the croſs bill was to be let 


ſurrender hav- 

ing been made into poſſeſſion. 

according to 

that and from 

his own in- | op 
#rndtions, | 15 4 


Caſes in Chancery. 


1799, 
Lord CHANCELLOR, | 

The original bill 1s brought to compel the Defendant to con- W 

vey by way of ſurrender ſeven acres of land, as having been WIrriaus 


purchaſed at an auction June 15th 1786. No doubt, if one Wikia 


party thought, he had purchaſed bord ide, and the other Carventey, 


: < If one part 
party thought, he had not fold, that is a ground to ſet alide the thought, by 
contra, that neither party may be damaged ; becauſe it is rage rye 
impoſſible to ſay, one ſhall be forced to give that price for part 3 

. . * ! e 
only, which he intended to give for the whole, or that the otherthought, 
other ſhall be obliged to ſell the whole, for what he intended bg on 


to he the price of part only. Upon the other hand, if both un- ground to ſet 


. ide the con- 
gerſtood, the whole was to be conveyed, it muſt be conveyed. waa. If 


But again, if neither underſtood ſo, if the buyer did not ima- 2 
gine, he was buying, any more than the ſeller imagined, he whels was 20 
was ſelling, this part, then this pretence to have the whole con- it Po ras 
veyed is as contrary to good faith upon his ſide, as the refuſal at de 
to ſell would be in the other caſe. The queſtion is, does it ap- ſtood ſo. 
pear to have been the common purpole of both to have convey- 
ed this part. Upon the 15% of June 1786, when this contract 
was made, Williams had publiſhed a printed advertiſement, in 
which he had divided the eſtate in the hands of Groombridge the 
tenant into two lots, and deſcribed as parcel of the firſt farm 
yards, Sc. as let to him upon a leaſe, of which four years re- 
mained unexpired at Michaelmas 1786; with a clauſe, by which 
he was bound to ſurrender at any time upon being paid a rea- 
ſonable value. This primg facie gave out, that both lots were 
in the poſſeſſion of Groombridge ; alſo, that he was in poſſeſſion 
of them at 657. per annum rent; and alſo, that Cuddington, being 
parcel of the ſecond lot, was parcel of that let to him at that 
rent; ſo any man, who had read this, would go upon a notion, 
that he had only to inquire, what were theſe lands ſo let, and 
alſo, which were to be included in the firſt lot, and which in 
the ſecond. The other lot was deſcribed as containing ſundry 
pieces of commonable lands, about 59 acres more or leſs. This 
would put them upon inquiry, what were thoſe ſundry pieces of 
commonable lands, Sc. If the whole of the inquiry and conſe. 
quent information had been contained within the compaſs of this 
paper, and nothing more was added, than an inquiry of Groom- 
bridge, what was the eſtate, he rented at that rent, and what 
part was contained within the firſt part of the deſcription, and 
what within the ſecond, to diſtinguiſh them, the circumflance 
0! one part being in Cuddington, and one part in E——— 
would have had very little weight ; for it is uſual to deſcribe, 
according 
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1790. 

CALVERLEY 
V. 

W1ILLIAMS, 

WiLLIAMs 
v. 


CALVERLEY, 


Small varia- 
tion in a ge- 


neral deſcrip- 


tion of land 
not material. 


without finding out a more particular deſcription. 


Cates in Chancery. 


according to what contains the principal part. It muſt have 


been imputed to the owner, that he knew the parcels, which 
were let to Groombridge ; for whether he did or not, he under. 
took to know by undertaking to give a deſcription. Therefore 
if the whole was upon this paper, I ſhould have thought upon 
the weight of evidence, that he intended te fell Cuddingion toy, 
But upon this it was evident, that it was neceſſary to go heyond 
the paper, to particularize the parcels intended to be included. 
Nobody would ſet about purchaſing land fo generally deſcrihed, 
This was 
done; for the ferrier, or what was called the 7errier, was put 
into the hands of Kifchen, who lived there, in which the par- 


cels of land were drawn out according to their deſcriptions as 


in the poſſeſſion of Groombridge. Plaintiff went to Kitchen, who 
furniſhed him with this, that he might get this eſtate ſhewn to 
him, telling him that he could not value the ferrier, but that he 
muſt apply to Groombridge tor that. He did ſo; and Groom 
bridge deſcribed all in the 7errr, and he alſo pointed out to him 
Cuddington, as part of the eſtate he had. The purchaſe took 
place upon the 15% of June, and then the queſtion is, what part 
he intended to purchaſe, and what part the other intended to 
ſell. In poſſeſſion of the ferrier, and having compared it with all 
the information he could get, Plaintiff went to the ſteward to 
ſettle, how the lands were to be deſcribed in the ſurrender; and 
ſettled it accordingly. After that, and having been ſhewn all 
the information he could learn, the ſteward told him, it was 
fit to examine the lands more particularly, and to obtain accu- 
rate information, that the eſtate might be ſurrendered in the 
dueſt manner; he did ſo; and brought deſcriptions of the 
lands, he meant; and the ſurrender was made from the perſo- 
nal inſtructions of Calverley, and he got ſurrendered all contain- 
ed in the 7errzer, that was applicable to the ſecond lot, accord- 
ing to his own directions, and without the interference of any 
one elſe; ſo he himſelf proceeded upon a notion, that he ought 
to take all, except thoſe ſeven acres, and that he had included 


all, except that part, in the ſurrender. He then finds out, that 


the ſeven acres, being part of that, which was let to Grom- 


bridge at that rent, did fo come into the deſcription of one or 


other of the lots, ſo propoſed to be ſold, Accordingly in Aug 
he applied to Hilliams to have that conveyed. The converſa- 


tion is particularly ſtated; « did you not intend to ſell all in 


« the poſſeſſion of Groombridge £ and the attorney ſaid, he Was 


bound 
F4 
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vound to Tell that alſo, becauſe in his poſſeſſion ; he ſaid, he 1790. 
arſt thought, he Was; but afterwards found, he was not. The 898 


ALVERLEY 
queſtion then is, did he or not upon the advertiſement and ter- v. 


ie intend to convey this piece of land; for they muſt be taken heme 

together; it is impeſſible not to conſider the ferrier as part of Cidre 

the advertiſement. My opinion is, that he has deſcribed all, 

that he meant to convey, with a particularity giving proof that 

this was not in his contemplation. It is ſaid for Defendant, 

that he did not know, there was this part, parcel of what was 

et to Groombridge ; and there is nothing unnatural in that; for 

people poſſeſſed of conſiderable eſtates cannot know every parcel 

of land. But I think upon the other tide, any perſon, however Any perſon 
unconverſant in the actual fituation of his eſtate, that will give 5 — 

a deſcription, muſt be bound by that, whether conuſant of it 8 

or not. And he has deſcribed it ſufficiently to exclude this par- whether conu- 

cel, and fix the reſt ; and conſequently the other, having it ſur- OED 

rendered with that view with the ſchedule in his hand, muſt be 

underſtood to have bought it according to the ſchedule, not ac- 

cording to what was in the poſſeſſion of Groombridge. It did q 
not appear, whether all Groombridee's land was under this ſame 'Y 
rent of 65/. a year; there might have been an u/ter/or rent for j 
Cuddinglon, and Groombridge never did explain that to the buyer; 

therefore no information was given to lead him to think, that 

Cuddington was parcel of the land, for which the 651. a year was, 

though it turns out ſo. The advertiſement was awkward ()]; but 

upon the whole I am extremely well ſatisfied, that the under- 

ſanding of theſe parties applied to the lands ſpecifically deſcri- 

ved ; and that Defendant did not mean to convey, nor the other Cofts refuſed, 

o buy, this. Conſequently he has no title to the conveyance, $97 be 


ing for a mere 


and the bill muſt be diſmiſſed, but without coſts. As to the legal title, 
. diſmiſſed with 


croſs bill to be let into poſſeſſion, I cannot decree that; it is colts, though 
merely a legal title, and the object of an ejectment; therefore it JM b, 
muſt be diſmifſed with coſts. wiſſed. 


) AuRioneer at the ſale can't contradict the written conditions, ſuch verbal de- 
clarations being inadmiſſible. 1 Term. Rep. C. B. 289. 
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PRIESTLY v. WILEINSON. 


1790. July 12th, 1790. 
Apothecary ILL againſt the executors of Robert. Denniſon praying to 
2 3 have an annuity of 100 guineas ſecured to Plaintiff out gf 
k E ; 


neas to re- the aſſets of Denniſon, or to have the ſum of 500 guineas paid to 
ret him. It ſtated, that the Plaintiff was Deuniſon's apothecary, and 


100, if he that Denniſon being very low ſpirited, and fancying himſelf to 

ſhould ſurvive . EZ of N 

a year, which be in a very bad ſtate of health, told the Plaintiff during one 

ER: of his viſits, that he was ſure, Plaintiff would not inſure his 

tors diſmiſſed, life for a year; upon which an agreement took place between 

as Plaintiff | . KY ; 
them, by which the Plaintiff was to pay Denniſon 10 guinea 


could not ſuc- 


_— law; then, to receive 100, if Demi/on ſhould be alive upon the I/ of 
ut without ICY : : 
coſts, on ac- January 1784, and Plaintiff gave him a promiſſory note accord. 
count of the; . Dom: ffered h : 
money actu- ingly. Denn:;/or offered to enlarge the agreement to 50 guineas 
ally advanced, to receive 500 upon the ſame terms, which was agreed to; and 
have been re- it was farther agreed, that in caſe Plaintiff ſhould become enti- 
pa upona tled to the 500 guineas, that he would take an annuity of 100 
alide __ guineas inflead. Plaintiff offered evidence to prove, the conſide- 
Q ITCONICN. . . . . . . , 
. ration of 50 guineas had been paid in this way, v72. the promil- 
ſory note for Io guineas, about 30 due to him for medicines, &. 
and 10 guineas paid, and, that Denniſon had ſaid, he had receiv- 
ed 50 guineas from Plaintiff. The executors, who proved the 
will, admitted affets, and oftered to pay the bill for medicines, 
but denied knowing any thing of this agreement, and offered 
evidence, that Deuniſen had ſaid, he had been entrapped into ta- 


king 10 guineas, but that he had returned them. 


Lord CHANCELLOR (without hearing the evidence ). 

It is impoſſible for me to entertain ſuch a bill as this. He 
could do nothing upon it at law. If he goes to law, he will lole 
the whole. But J think, the money actually advanced ought to 
be paid back; it is hard and inequitable to refuſe that; for i 
the bill had been to ſet this aſide, the money actually advanced 
muſt have been repaid. But that is the utmoſt, I can do; vr 
this is not a bargain, a man ſhould gain by. Let the bill be 
diſmiſſed, without coſts, 


CRO N 
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CROWE v. BALLARD. 


July 13th, 1990. 1790. 


ORD Litchfield by his will dated 1774 left Robert Crowe a 3 Bro. cg. 
L legacy of 1000/7. payable at the death of Lady Litchfie/d 8 


„ Purchaſe and 


and died 1776, Lady Lilchfield being then 69 years of age. re-purchaſe of 
Two or three months after his. death Ba/lard was applied to by Pecs 00 8 
Doctor Sealy Crowe's tutor, and ſoon after by Crowe himſelf then £2 * the 


whole tranſac- 


in France, to raiſe money for him by the ſale of this legacy, un rata 
which he undertook to do, and ſoon after repreſented, that he not confirmed 
could not get any perſon to give more for it than 3507. to which = _ 

terms Crowe, being in great diſtreſs, agreed; and accordingly and payment 
executed an aſſignment of the legacy to Toft in September 1777, e 
and according to the anſwer 310. was actually advanced by the wy 28 
Defendant (though he repreſented 1% as the purchaſer) in dif- that obligor ' 
ferent payments by ſmall ſums, ſome to Crowe's order, ſome to 2 IE 


thoſe of his brother, and ſome to Doctor Sealy, all between eee 

0gber 177% and March 1778. Out of this ſum 494. was diſ- ſet aſide, and 

puted ; Defendant repreſenting it to have been paid to Sealy, ccc de: 

which was denied. In 1780, when Lady Liicl field was 72, and 

was conſidered as dying, Crowe applied to Ballard for the pur- 

poſe of re. purchaſing this legacy, and then found, that he was 

the real purchaſer, and that 71% was only his truſtee. Ballard 

agreed to this propoſal upon condition, that Crowe and his bro- 

ther would enter into a % obit bond to pay him the ſum of 

1320]. three months alter the death of their father, then aged 

G3. They conſented, and ſuch bond was accordingly. given, re- 

citing, that it was in conſideration of a debt of 90. Soon after 

the death of the father in 1782 a new bend ſor that ſum with 

5 per cen!. intereſt was entered into by them upon the applica- 

tion of Ballard, This bond was really executed in 1783, but 

was antedated, In 1787 Cre and his brother offered to pay 

Ballard the money originally due with intereſt, which he reſu- 

(ed, and brought an action on the bond; upon which in May 

1798 the bill was filed, praying that an account might be taken 

between Plaintiff and Defendant of money paid by the latter to 

cert Crowe or to his order, and that upon payment of the mo- 

ey appearing to be due, Defendant might be decreed to deliver 
up 
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up the bond; and for an injunction to reſtrain him from ſuing 
on the bond. 


Solicitor General, Mr. Lloyd and Mr. King for Plaintiff 


If it remained upon the firſt part of the caſe, upon the autho. 
rities the original tranſaction could not have ſtood. Per, 
thing occurred here, which occurred in thoſe caſes, in whit, 
tranſactions of this nature have been ſet aſide. Crowe was x 
young heir in the power of his father, and was in ſuch neceſſity, 


as to be obliged to beg Ballard to advance 10 guineas to him, 


which was the firſt ſum advanced. The bond fails in its reci. 
tal of the debt of 900/. which was only a colour. It is a fale hy 
a young heir during the lite of his anceſtor, and there is no a. 
thority, where ſuch a tranſaction has ſtood (d). If it flood up- 


on that alone, no doubt it ought to be ſet aſide. The only 
ground, I ſuppoſe, they will infiſt upon, is, that the laſt bond 


in 1782, and payment of intereſt for four years, is a confirma- 
tion of the original tranſaction. This Court, T own, has de. 
cided, that ſuch tranſactions have ſtood upon a confirmation 


but there is no caſe for that, where the party was in the power 


of the man, to whom he makes it, and was in diſtreſs at the 


time. Lord Cheſter field v. Janſen (e) is the leading caſe upon 


the ſubje&, where it is ſaid, that if the diſtreſs is continued, it 


is only double hatching the original fraud, and a .continuation 


of it; and it appears here, that at the time of giving this ſe- 


cond bond he was in the ſame diſtreſs, as when the firſt was 


given. There was no ſufficient time given to inform himſelf of 
the particulars of the tranſaction. Defendant admits, that ina 
decent time after the father's death he wrote to him to come to 


town. The bond hears date the very day after the father's death 


in 1782; but it was antedated, for it was not executed till one 
or two months after in 1783; and the firſt application came 
from the Defendant, who admits, that upon hearing of the fi- 
ther's death he ſent to him to come to town, and, if he had re- 


fuſed, he was totally in the other's power. In Che/terfield v. Jar 
ſen Mr. Spencer being 30 years old, a man of great fortune, who 


made the firſt application, there being none from the Banker to 
him, and who was out of their power, and the lady, from whom 
he had the fortune, being dead, and he being perfectly well 


4%) 2 Ve. 549. 
(e) 1 Ak. 301. 2 Pe. 125. 
acquainted 
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xcquainted with all the circumſtances, and the probability of 
i being relieved by an application to this Court; under all 
theſe circumſtances confirmed the tranſaction. Cole v. Gibbons, 
: * m_ 290, was allo a caſe of a ſtrong confirmation. Cur- 
yn d. Milner, 19th June 1731, 3 P. Will. 293, note, mention- 
el in in Cheſter field v. Janjen an heir borrowed gol. and was re- 
neved even after payment of the money, becauſe afraid of an 
-zecution. Crowe to the laſt was not informed, that the 497. 
charged in Ballard's account as part of the tranſaction was not 
paid there is no evidence by Ballard of theſe payments having 
den made; if that was not paid, it was a fraud upon Crowe. 
{1 the letter of the 94% of February 1788 Ballard ſtates, that at 
that time he had overpaid any demand, Crowe had upon him; 
which, compared with this d, ſhews, it never was paid, for 


this 7em is after that letter; in the next month he put it down 


o make up the ſum. In the late caſe of Norris v. Roſs 1779 
Norris heir of Admiral Norr7s, being in diſtreſs, in 1768 in or- 
ger to raiſe 2000. granted an annuity of 435/. to commence 
pon the death of the father, who died the fame year; after he 
ame into poſſeſſion of the eſtate, being preſſed to pay this, and 
ding then in affluent circumſtances, he mortgaged for the mar- 
«ct price of the annuity granted. He ſubmitted to it to January 
i775,” and then brought his bill; and the Court relieved him 
notwithſtanding the mortgage, and that he had reſted upon it 
lo long, and ſet aſide the mortgage upon payment of the 20007. 
and there it was not ſo unconſcientious a bargain as this. The 
:onfirmation therefore is not in a better condition than the ori- 
ginal tranſaction. 


Mr. Mansfield and Mr. Scaife for the Defendant. 
It is not now a queſtion, what would be the proper juſtice 


ctween the parties, if it had flood upon the original tranſac- 


on without any thing intervening to alter or confirm it. As 
to the price of this, according to the calculation of the actuary 
o! an inſurance office it was calculated with compound intereſt, 
as they always do; but no witneſs offers to ſay, he would have 
given more than 3804. for it. The caſe. then is, that in 1777 
Kegler Crowe by means of his tutor employs Ballard to raiſe mo- 
acy for him by the ſale of this legacy, which was completed for 
558“. In 1780 when Lady Li!chfield was underſtood to be dying, 
and when conſequently it was worth very near its full value, he 


delired to redeem it ; the treaty for the redemption was upon 
Vor. K k k | the 
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the ground of a bond for money not abſolutely after the death 
of the father (though the calculation of the price is, as if it was 


ſo) but in caſe either ſon ſhould ſurvive him. This ought to he 


taken into the valuation, which ſhould not be of ſo much mo. 
ney to be paid in all events, but ſubject to the contingency q 


both ſons dying before the father. Beſides 1t was calculated, 
not upon the idea of Lady Lilchfield's having been in 1780 very 
near her death, which happened ſoon after, but upon her age of 


2 as a good life. The laſt deed in October 1782 (it does not 


appear how ſoon after the father's death) is not pretended tg 
nave been prepared by the Defendant. Robert Crowe was then 
27 years of age. The debt of 9oo/. is of no conſequence as ty 


our preſent diſpute ; becauſe, if the payment was to be poſt- 
poned, he might take an additional ſum for intereſt ; but if 
not, it is only a reaſon, why leſs ſhould be paid, but no ground 
for the relief prayed. Crowe repreſented himſelf to be indefea. 
ſibly entitled after the death of his father to an eftate of 3000 
a year. Then at the age of 27, without any threat, difficulty, 


or embarraſſment, but becauſe it was more convenient to him 


to poſtpone payment, he gave this bond; paid intereſt upon it 


for four years, and did not quarrel with it for five years after. If 


this is not good, no period can be fixed to tranſactions of this 
kind. The caſes do not apply. In Che/terfield v. Janſen after 
confirmation all right to impeach the tranſaction was held to 
be gone. Curzyn v. Milner was the caſe of a man either in exe. 
cution, or under immediate dread of it. In Norris v. Roſs, as 
well as I recollect, it was underſtood, that during the whole 
time the perſon was dealing with him, who had got ſecurity, 
he was in extreme diftreſs. There is no proof of impoſition 
upon Cre as to the payment of any part of this. It is {wort 
by Ballard, that he paid this ſum ſhort of the 494. in the man- 
ner ſtated in the anſwer, and that that ſum was paid at ſeveral 
times to Sch, who only ſwears, he does not remember recelv- 
ing that, and that he thinks, he ſhould, if he had received it. 
The other ſwears poſitively. Ballard has ſworn, that he appli 
ed to two perſons, who would neither of them procure the mo- 
ney, and he was reſtrained from putting it up publickly by 
Crowe ; who detired, it might be as private as poſſible, leaſt his 
father ſhould hear of it. Crowe has received the legacy, and 
this 3507. with intereſt from 1777 to 1782, which makes the 
conſideration. The application to Ballard was to raiſe the mo- 


ney either upon this legacy, or the eſtate he ſhould have from 
1 his 


Oo 
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bis father. He told Toft, when he offered it to him, that he 
was awkwardly ſituated about it, as Crowe was in want of the 
money to return to France immediately, and depended upon it; 
and therefore he apprehended, it he could not get any one to 
advance it, he muſt let him have it himſelf, and if fo, ſome 
diſpute might ariſe, if he did not give as much, as it might be 
worth in Crowe's eſtimation ; upon which 7% adviſed him to 
purchaſe it himſelf by way of a truſt, and offered his name for 
that purpoſe. Crowe, when he wanted to repurchaſe it, offered 
the p9/t obit bond for 20007. which Detendant thought too much, 
ind refuſed. 


Lord CHANCELLOR. 


The caſe lies in a very narrow compaſs. A young man, un- 
der a tutor paid by his father 100/. a year, and himſelf allowed 
2ccl. a year by his father, falls into diftreſs, and applies to 
Ballard to raiſe money. The only fund, he could propoſe for 
that purpoſe, was this legacy payable at the death of Lady 
Litchfield then 69. He applies to Ballard to get this diſpoſed 
of, who undertakes to ſell for him; and now pretends, he took 
pains for that purpoſe. In his anſwer, which is better drawn 
than his depoſitions, he lets that fall in general exprefſions ; but 
by the evidence it appears, that he repreſented it to Browne, 
whom he employed to find a purchaſer, as a very hazardous ad- 
venture. Browne then goes round with theſe inſtructions; and 
all, le gets from thoſe, he applies to, is, that it is very hazard- 
ous, and they will not engage in it. Under that notion of ha- 
zard al! the perſons, he applies to, refuſe to take any ſhare in 
it, and then he buys it himſelf. If this Court does not keep up 
the tenor of its rule of protection in theſe cafes, the canſe- 
quence of going half way is only making them pay for cheating 
it. Here he bought it at a price ſo outrageouſly low, that it 
Gelerves no other name than that of a rank fraud. You cannot 


be fo, and that is the rate, at which it would be ſold, if ſold 
fairly; and the difference of the price of its real value and that 
giwen is the difference, which the danger of its being ſet aſide 
in a Court of Juſtice impoſes. For the fame reaſon he did not 
mention, that he had himſelf bought it. As to the money he 
did advance, I do not know what to ſay to it whether he did 
advance it or not, or whether by the order of Crowe or not. 
The whole is but 310/. including the 49/. the payment of which 

15 
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1790. is denied by Seely ; conſequently there is 40l. of it which he ye. 


3 4 ver pretended to have advanced, and 49%. the payment of which 


v is contradicted; and the manner, in which he advanced it 


WALTERS: renders it as griping and as preſſing a tranſaction as poſſible. 


Then, while the father was alive, he got the two ſons into x 
Þ7/t obit bond, of which the whole contideration is that, I have 
mentioned. Then as to the confirmation ; I have attended for. 
+ merly to the reaſon of that word © confirmation ;” and have 


been at a loſs for the principle, upon which the Courts have 


ſpoken of ſuch tranſactions as theſe, ſubſequent to the demand 
Bond given Ariſing, as a confirmation. I know, if a gentleman of honor 
3 and fortune feels himſelf bound in honor by the circumſtances 


diſtreſs, but of a bargain, however diſadvantageous, not to reſcind it, and, 
under a no- . 

tion of honor, knowing the caſe, declares, when of full age, not under the 
will, if at- 9 8 : ; 
en terror of diſtrefs, that he thinks proper to give a new bond; the 


2 circumſtance of an honorary engagement, attended with money 
maintain a actually advanced, is ſufficient to maintain the poſſeſſor of the 
CN new bond, But it a man gives a new bond under an idea, that 
diſadvantage- the old one may be enforced againſt him, at what time is that 
3 b t 1 . . . . . 

no nem, à confirmation? If he was poor, or diſtreſſed, or under an in- 
tion 3 fluence of terror, it was not a confirmation; why not? Becauſe 
ever it is no : : F 

given freely, he was not in a lituation, to be maſter of himſelf. If he does 
as if under | 7 FIR 

Treſs or ter. hot appear to have been delivered from that ſpecific'apprehen- 


ror or appre- lion, he was {till acting under the influence of that ſuppoſition, 

henſion from . . : 

the original Which has no exiftence in fact, and which only drives him to 

23 double hatch the fraud, a quaint expreſſion, which I do not go 

founded, upon. What I go upon is, that the ſecond bond was not given 
freely, but upon a conſideration that in his mind carried with 
it a value, it ought not, and was derived from a fraudulent 
conſideration. The caſe mentioned by Mr. King, the circum- 
ſtances of which I do not pretend to recollect well, might have 
gone upon an argument like this. Norris was tenant in tail, 
and was for a long time in affluent circumſtances, and ruined 
himſelf long ſubſequent to this; and therefore there was no im- 
preſſion to induce him to pay the intereſt, but that he had got 
himſelf into a fituation, from which he did not know how to 
relieve himſelf. Therefore all theſe deeds muſt be ſet aide ; 
and an account taken; and what appears due upon the account 
to the Plaintiff, muſt be paid to the Plaintiff ; and what to the 
Defendant, muſt be paid to the Defendant ; and the Defendant 


mult pay the coſts. 


It 
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It was ated at the bar, that the money due on the bond was 1790. 


Js 
. Crowe 
V, 
BALLARD. 
Lord CHANCELLOR. El. 7 on 
Let it Ray in Court therefore, till the account 1s taken ; and if and the fund, 
: eing. in 


e is any balance coming to the Defendant, deduct the coſts Court, order- 


ther | 
L 
rom that, as far as it will go, and he muſt pay the reſt be- ed to remain, 


G count ; the 

{des . coſts to come 
out of the ha- 
lance, if any, 


— due to the 
* party, as far 
| as it would 
CALCRAFT v. ROEBUCK. 755 
July 14th, 1790. 1790. 


N May 1788 Calcraft by a printed particular advertiſed a agreements 
freehold eſtate to be ſold by auction, conſiſting of about bor fale of an 


eſtate, eſpeci- 


186 acres; 45 of which were deſcribed to be a compact farm, ally if by aue. 
and the reſt a park. They were ſold accordingly, and articles way be, 10g 


of agreement ſigned, for 18,000 guineas to the Defendant by #4 of the 
5 O tranſaction; 


Ciriſlie the auctioneer. After the ſale it appeared, that about therefore tri- 


F fli 
2 acres in or near the centre of the park were not freehold, but n 


leaſehold, and the leaſe having expired, were at the time of tion are not 
material. 


the ſale only held from year to year at will. An exchange was Arertiſe- 


3 3 . ment of an eſ- 
afterwards ſet on foot of theſe two acres for 24 belonging to tate for falls 


Bailey, which Calcraft was to procure inſtead of them. At M7. by avfticn te 
Z } cribed It a 
Vaelnas 1788, when the purchaſe was to have been completed, a, frechold, 


Riebuck made a forcible entry; after which event the treaty for though a 
che ſmall part was 


the exchange was proceeded in ; but alterwards he refuſed to held at will: 
T 2 "I : After execu- 
agree to the purchaſe, unleſs a compenſation of 1000. was ion of articles 


made to him for theſe 2 acres, and for a deficiency of 5 acres, a treaty for 


_ „ an exchange 
which Plaintiff repreſented as a marſn, and Defendant as mere of that part 


mud lying between the river and a place called the Se: Mall, e 


; pendin 
and that it was overflowed at ſpring tides, and frequently at which, at the 
| . : 5 = . time appoint- 
other times. There was evidence on both ſides as to this. He . for com- 


l . pleting the 
made another objection as to 4 cottages, which he contended ee 


were to be part of the purchaſe, and he alſo objected, that the chaſer took 
| poſſeſſion for- 


arm could not be called a compact farm, becauſe tlie 5 acres cibiy; but 


mentioned before, (and which Plaintiff conſidered as part of the proceeded in 
N ; the treaty af - 


terwards, till 


8 he finally re- 

% Purchaſe of a reverſion not ſet aſide after the event ſor undervalue, there be- ©. 6 
ing no fraud. Nichols v. Geald, 2 Vef. 422. | | io the pur- 
vol. . L 1 1 | | farm chaſe: On 


bill of vendor 
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1799, farm) were ſeparated from the reſt. An arhitration took place 
— and was proceeded in as far as to make minutes of the award; 
9 but it went off ; upon which the bill was brought for a lpecific 

Roesvcx. performance, and intereſt of the purchaſe money ſince it ought 


93 to have been paid. There was a croſs bill by Roebuck, 


be paid with 
4 per cent. 


from the time Solicitor General and Mr. Lloyd for Plaintiff. 


it ought ; bat a : . . : 5 

enquiry dires- There is nothing in the printed particular relating to the co: 
ted as to what - : . 
ought to have tages; and one witneſs ſwears, they were not intended to hy 


_ * * compriſed in the eſtate to be ſold. They were held under a 
nlation a RS Ho . 

that time for diſtinct title, and do not relate to the reſt of the eſtate. The 
— Eid deficiency in quantity, if any, is very ſmall. The farm 1s really 


with the out- about 40 acres; then this is like many caſes decided in this 
, 5%. "br ly Court, where a {mall difference in quantity is not attended to; 
and Defendant ought to have ſeen to the quantity. As to the 
objection, that, the 5 acres being ſeparated from the reſt, this 
is not a compact farm; one witneſs ſwears, he held the farm 
with the 5 acres 22 years. As to the 2 acres of leaſehold, the 
agreement was ſigned in May, in June an abſtract of the title 
was delivered; and Williams agent for the Plaintiff ſays, that 
after delivery of the abſtract Deſendaut often called upon him 
relative to the title, and was informed, that the 2 acres were 
demiſed by Sir HHancis Head. The agreement was confirmed by 
his ſubſequent conduct; either it muſt be taken, that he has 
ſubmitted to take upon himſelf to procure the exchange with 
Bailey, or, if it is referred to the Maſter, it ought to he ma 
way, that the Maſter may take into conſideration, at what 
price the freehold to be taken in exchange might have been 
procured, when Roebuck took poſſeſſion of the eftate ; and it the 
price was increaſed by his default, he ought to have no-compen- 
lation. From Baileys evidence it appears, Plaintiff might, at 
the time this agreement was entered into, have purchaſed the 
freehold of theſe premiſes by a conveyance of ſome of his own, 
which, Bailey ſays, it would have been his intereſt to take 3s 
more valuable to him. Defendant knew that, before he took 
poſſeſſion, and knowing that, took it forcibly againſt the will 
of the Plaintiff, who had the means of negotiating that with ef 
fect. Down to the arbitration he knew that. Then he went 
to Bailey, and told him, he was determined to have the effect 
of this bargain from Plaintiff; and therefore Bailey migit 
have any thing from him, he pleaſed, in order to enable Plain- 


tiff to make that bargain with him. By keeping . 
1 ; 
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jnſibed, he had a right to the benefit of this contract; that he 
had a right to call upon Plaintiff to execute it ſubſtantially by 
conveying to him every thing, he could, or by making him a 
compenſation for the reſt; then he inſiſts upon keeping the 
eſtate, and yet puts it out of Plaintiff's power to give him the 
property, \ which, he knew, Baz/ey was willing to let Plaintiff 


have. 


Aitcrney General, Mr. * * Mr. Richards for the 
Defendant. 


Though there is nothing in the particular applicable to theſe 
cottages, yet by the map they appear to be part of the park. 
They were held out ſo to the world, and ſome of them are 
within the wall. The farm repreſented was about 45 acres, 
with a houſe and ſuitable buildings. To make up this they 
ſpeak of about 5 acres of marſh land occupied with the farm ; 
but the witneſſes for Defendant do not ſpeak of any 5 acres, ex- 
cept that quantity of mud. Theſe 2 acres lying near the centre 
of the park; and which Plaintiff had no right to convey, might 
be made very inconvenient to the owner of the park; for build- 
ings might be erected on them for any purpoſe, the moſt noi- 
eme and offenſive; therefore he onght to have theſe 2 acres, 
or a compenſation for them. As to his taking poſſeſſion, he 
ſwears, he took it under the authority of Chr7/zze the auctioneer; 
but that act, or the manner in which it was done, cannot alter 
his claim for deficiency or miſrepreſentation. It is ſaid, he 
agreed to give up this claim; but it is ſworn only, that he ex- 
preſſed himſelf ſatisfied ; perhaps he thought, there would be 
no difficulty in obtaining a grant in fee of this piece of ground 
in exchange. 


Lord CHANCELLOR. 
This agreement to waive his claim is not part of the bill, as 
it ought, if they meant to go upon it. OD 


for Defendant. 

As to the demand of intereſt ; by his bill he fates, that there 
were many judgments againſt him, which, he ſays, were not 
latihed till July 1787 ; and it is now in proof, that there were 
Others not ſatisfied till Hilary Term laſt. The bill ſtates, that 
Ley occahoned ſome delay in the proceedings, till they were 


atisfied, Defendant was ready with his purchaſe money, and 
depolited 


790. 
— — 
CatlcRxArr 


D. 
Ro zuck. 
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depoſited it in a Bank; then he is in the caſe of a purchaſer, 


who is in treaty with a man, who cannot make a good title, 
and who had his money always ready lying dead ; and there. 
fore it would be unreaſonable, that he ſhould pay intereſt. 


Lord CHANCELLOR. 


Every conſideration, upon which theſe agreements ought to 
be executed, muſt depend upon the bona fides of the tranſaction : 
for when the queſtion is upon felling an eſtate upon articles 
particularly by auction, it is impoſtible, that all the little par. 
ticulars relative to the quantity, title, ituation, &c. ſhould he 
ſo ſpecifically laid down as not to call for ſome allowance and 
conſideration, when the bargain comes to be executed; there. 
fore the queſtion is, where the bona fides is, what is the extent 
of it, and the concluſion upon it. In May 1788 Calcraf? in a 
printed particular put up this eſtate to ſale, deſcribing it all as 
frechold, and about 186 acres ;' then he held out cautiouſly or 
incautioully, but incautiouſly in this caſe, where part of it was 


not freehold, an offer of freehold in the particular ſituation de. 


ſcribed ; and therefore diſappointed a purchaſer, if any part 
turned out to be in the ſituation of theſe 2 acres; for the whole, 
except 45 acres, was pleaſure ground, and the value of it con- 
ſequently conſiſted in the arrangement, Sc. It was bought for 
18,000 guineas. In June 1788 it was underſtood, that theſe 
2 acres were not freehold, and not only that, but that they 
were held only from year to year. Various other ohjections 
were made and diſcuſſed, and propoſed to be relieved, particu- 
larly this as to the 2 acres. It is pretty clear upon the evidence 
of Williams, that at that time the exchange of the 2 acres for 


.23 belonging to Bailey was looked upon to he ſo practicable, 


that Roebuck ſeemed to have had no difficulty of cloſing with 
the bargain to take theſe 24 acres in exchange for the 2 acres in 
the park. It is clear, that it is impoſſible to ſtate, what was 
{aid upon that ſubject higher, the converſation in which he es- 
preſſed himſelf ſatisfied with thoſe terms, aud, the evidence of 
this witneſs, that he was fo till very lately. If it was a conclu- 
ding thing, I do not know, why it was not concluded; for it 
was firuck with the agent, who was a man of buſineſs. But 
though the terms were underſtood to be reaſonable, it went no 
farther. When the time for completing the bargain came, d. 
Michaelmas 1788, an application was made to have poſſeſſion de- 
livered. For Defendant it is ſaid, Chr//1ie gave him a right ? 

| : | take 
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take poſſeſſion ; but that is idle, and inconſiſtent with the ap- 
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plication to Williams for leave, and with the circumſtance of —— 


the poſſeſſion being held from him by Cakraf! ; ſuch right, if 2 


ALCRAFT 
V. 


given, could ſtand no longer than till refuſal and reſiſtance. At Rovvver. 


1icha?/mas Defendant, liking the bargain, took poſſeſſion ; but 
previoully to that Williams in a convertation between them told 
him, it was neceſſary, that all theſe things ſhould be ſettled be- 
fre the concluſion of the buſineſs, and, that it would be im- 
prudent in him to take poſſeſſion before, becauſe that would be 
an admiſſion, that he had no objeEtion to any part of the bar- 
gain. After receiving that intimation, he took forcible poſſeſ- 
ion. I confeſs, I have turned it much in my mind, whether 
there is not a ground arifing upon that to ſay, he had bound 
himſelf not to make any farther objection about the 2 acres ; 
and would have been glad to have found a line to do that ; but 
there is not, unleſs the matter had totally ended there ; if it 
had, then with that notice I ſhould have been inclined to have 
held him down ; but all, that paſſed ſubſequent, renders that 
very difficult, if not impoſſible ; for I cannot infer from his 
conduct, though he took poſſeſſion with violence, that he in his 
own mind did agree 'to quit his hold upon this demand ; nor, 
that Calcraft underſtood him to do ſo; for the latter treated 
with him for a compromiſe, after he took poſſeſſion; therefore, 
if he fixes him with the poſſeſſion, it is more in the nature of a 
penalty, which is an impoffible ground for this purpoſe. The 
treaties for the compromiſe ſubſequent to the taking poſſeſſion 
bew, that at the time of thoſe treaties it was poſlible for him 
to have finiſhed the matter as originally propoſed by the ex- 
change with Bailey. Bailey had a converſation with Roebuck ; 
in which the latter informed him, he might make what he 
pleaſed of the land, for Calkrafi muſt have it, in order to con- 
clude his bargain with him; and Bazley's diſpoſition as to the 
land had remained ſubſequent even to the Michaelmas the ſame 
as before, 97g. that he would make a dry exchange (which 
would, I dare ſay, be a good one for Bailey) except that the fitu- 
ation Calcraft was in, from the impoſſihility of getting his mo- 
ney without a ſuit, and being held out by an opulent man, 
might drive him to a ſort of diſtreſs, of which more might be 
made, than the real value of the land. Now Roebuck ſays, his 
money was always ready, ſince he took poſſeſſion. If this is 
rue, which perhaps is ſo, he gave no notice of it to Calcraft. 
He took no meaſure to arrange this thing; for (upon the evi- 


Vor. J. M m m dence 
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dence of Montford I ſpeak) it is impoſſible to diſguiſe the man. 
ner, in which that tranſa&tion of the arbitration occurred. 
Montford was appointed arbitrator. It is not uncommon for 3 
perſon appointed arbitrator to conſider himſelf as agent for the 
perſon appointing him. How that is ſo common I wonder, 
for it is againſt good faith. The bond ſays, he is an indifferent 
perſon, and he breaks a moſt ſolemn engagement in conlidering 
himſelf otherwiſe. Montford ſays, the minutes, repreſented to 
have been taken down of terms looked upon to be reaſonable. 
were not authoriſed by him to be taken down as the ground of 
the award, and that he held no publick converſation to that 
effect; not denying private converſation, nor, that he thought 
them reaſonable, nor, that they covered the whole value of 
what was in*diſpute. But he was taken out of the room by the 
perſon, who appointed him an arbitrator, and when he came 
in again, all this was broke off. And after this conduct they 
have examined him, expecting, that faith would be given to 
him ; and he now offers to ſwear, that theſe houſes were part 
of the thing intended to be conveyed. Subſequent to this, other 
terms were propoſed in the fame manner, and this man was 
held off in this way. The good faith of the thing required this; 
either in June 1788 he ſhould have ſaid, that this ground was 
{o ſituated, that it made it a very different thing from what he 


intended to purchaſe, and therefore he would be entirely oft 


or he ſhould have proceeded to execute it, atter adopting that 
plan upon the other fide. Inſtead of that he takes violent poſ- 
ſeſſion, and makes this man Bailey think, he is entitled to de- 
mand what he pleaſes; and therefore Bailey, who was nothing 
hath, enhances his demand. However notwithſtanding all this 
I am bound down by the rule of the Court to allow ſome com- 
penſation. But in referring this to the Maſter I ſhall refer it 
to him to couſider, what under the circumſtances ought to be 
allowed as a deduction from the price in Michaelmas 1788, when 
the money ought to have been paid ; and if he thinks, as I do, 
upon it, he will not allow more, than if it lay in the middle of 
a waſte at the fartheſt end of the kingdom. He muſt alſo com- 
pute the value of the outgoings ; both of which muſt be deduct 
ed from the purchaſe money; after that Rochuck muſt pay the 
reſt, with 4 per cent. trom Michaclmas 1788. 


COUNTESS 


CY 


„ As - 6 - H-.-£ 


= 


- x» 


— 


ou = x 


— 


i 


Caſes in Chancery, 227 


COUNTESS of SHREWSBURY v. EARL of SHREWSBURY. 


July I9th, 1790. 1790. 


tlement made 1718, and an Act of Parliament 6½% Geo. I. reſtrained as 


to alienation, 


1720, for the purpoſe of enabling the parties, who were Papiſts, but with pow 
o take under the ſettlement, which was confirmed by the Act ©*9 Jeating 


and jointuring 


ecame tenant in tail in poſſeſſion upon his as in caſe of 
in every particular, bec p ion upo T 


father's death, ſubject to a charge of 18, 00. for the portions for conſidered as 


his ſiſters, Mary, afterwards Lady Dormer, Barbara afterwards w_ | 
Lady Alon, and Lucy Talbot, under a power in the ſettlement 1 his 
erionat re- 
to charge part of the premiſes by a term of 99 years to raiſe ee 
that ſum from rents and profits, or by ſale and mortgage; if 2 


only one daughter, to her; if more than one, equally to be di- cſiate paid by 
him (intent 
vided among them, ſhare and ſhare alike, payable at 21, or to the contra- 
marriage, with maintenance at 5 per cent. from the rents and Dey thn” 
profits. This power was executed by the father about the year the ſubſe- 
1733 by indenture between him, Lord Fitzwilliam, and Mr. Pt remain- 
Pil, conveying to them various premiſes in truſt for 99 years Aly ofthe 
. s g ſame nature, 
or that purpoſe. By a clauſe in the Act of Parliament it was and, the term 
provided, that no perſon taking under that ſettlement (under 1 


which all the limitations were in tail) ſhould alien any part of litle more 

: : than 40 years 
the hereditaments ſo ſettled, or do any other a& to diſinherit remained. 
any perſon in remainder, unleſs he ſhould conform to the eſta- 
dliſhed religion, and take the oaths within fix months after he a 
!hould have attained the age of 18 years; and that all ſuch 
acts, aljenations, fines, recoveries, Cc. ſhould be void in reſpect 
to thote in remainder. Powers of jointure and leaſing were 
21ven with reſtrictions uſual upon tenants for life to all taking 
under the ſettlement. In 1742 upon the marriage of Barbara 
with Lord Aion the late Earl with his own money paid 5000/. 
being her full ſhare of the ſum charged by the ſettlement, and 
received from her a releaſe to him and his heirs in reſpect of 
it. In 1781 he paid to Mary Lady Dormer upon her marriage 
part of her ſhare ; and the remainder, and Lucy Talbots ſhare 
o her, afterwards, at what time did not appear, but ſuppoſed 
o have been when the latter was of age, 1753. He never took 
'y athgnment of the term, nor was there any declaration of 


truſt 


T HE late Earl of Shrew/bury, under a remainder in a ſet- Tear in tan 
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truſt upon his ſo paying off this charge. In 1751 by deed reci. 
ting, that he was ſeiſed of the freehold ſuhject to this charge 
and that he had diſcharged Lady Alon in full, and ſome par 
of Lady Dormer's ſhare, and that, as none of theſe ſums had 
been raiſed under the term, he had a right to have them raiſed 
for himſelf; he in conſideration of 1c00/. conveyed to Robinſy 
for a term of 40 years an ad vowſon, part of the premiſes com. 


priſed in the term; and the truſtees conſented, and were parties 


upon condition that the conſideration, 78. Ioool. ſhould 90 
in diſcharge of ſo much of this ſum of 18, ooo. He died in 


1787 leaving a will dated in 1749; but without taking any ng. 


tice of his right to be reimburſed this ſum, which he had dif. 


charged, or doing any other act, by which his intention could 


be known. The bill was brought by his widow (who was pro- 
vided for by a jointure) as his adminiftratrix with the will an- 
nexed, and ſole perſonal repreſentative, againſt Lord Shrews- 
bury nephew of the late Earl, and tenant in tail, in the ſame 
manner reftrained as to alienation as the late Earl was, aud 
againſt the truſtees of the term, praying that they might be com- 
pelled to raiſe by ſale or mortgage, or out of the iſſues and pro- 
fits, or otherwiſe as the Court ſhould direct, ſuch ſums ( as 
were paid by the late Earl to his ſiſters, or their huſbands, in 
ſatisfaction of their ſhares of the ſum of 15,c00/. 


The Lord Chancellor decreed for the Plaintiff, and the cauſe 


came on again upon the petition of the Defendants for a re- 
hearing. 


Solicitor General, Mr. Mitford, and Mr. Richards for iſt 
Plaintiff. 

The firſt queſtion is, whether the late Earl was, or his re- 
preſentatives ſince his death are, entitled to have this ſum raiſ- 
ed. Upon the proviſo in the Act of Parliament your Lordſit 
was induced to think, the late Farl though tenant in tail flooc 
as to the point in diſcuſſion exactly in the ſituation of tenant for 
life. Being ſo tenant in tail reftrained from alienation, the 
truſtees joined with him in the grant of the term to Robinſon; 
but your L9rd/hip obſerved, that it would have been a fraud up- 
on the inheritance, unleſs that ſum of 10004. the conſideration 


6 They only went for the remaining 14,000/. after deducting the 1000, paid 
in 178. 


paid 
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„ for that, had gone with the inheritance. The decree is 


4 


pays off an incumbrance, his perſonal repreſentative ſhall claim 
nothing againſt the heir, becauſe it is the caſe of the owner of 


right. The rule is, that where the owner of the inheritance —— 
Counteſs of 


W ans 


the eſtate paying off his own debt. Tenant in tail has been 1 


confi !cred in the fame way; namely that he paid it it off for the 
benefit of the eſtate ; becauſe he could make himſelf maſter of 
(de hate; which raiſes a preſumption, that he meant to pay it 
off for the benefit of the inheritance; with this difference, that 
ho may give indications of his intention to keep the charge alive, 
which will place him in the ſame fituation, in which the Court 
conſiders tenant for life to ſtand. But the ſame inference can- 
not be preſumed for tenant for life, becauſe it would be paying 
it of tor the benefit of other perſons. Kirkham v. Smith, 1 Ve.. 
258, But there is no caſe for that inference with regard to te- 
nant for life. The other ſide are bound to ſay, that it was the 
intention of tenant for life to pay it off for the benefit of the in- 
heritance; becauſe he could not make the eſtate his own, as te— 
nant in tail could; for the Act of Parliament prevented him 
from being ſo. and gave him powers of jointure and leaſing 
under reſtrictions uſual to tenant for life. It was inſiſted, that 
the acceptance of a releaſe upon paying off Lady An in 1742 
ſewed an intention to diſcharge the eſtate. It was in form a 
general releaſe to Lord Shrew/bury, and likewiſe a diſcharge to 
the truſtees in the term ; but not otherwiſe with reſpect to thoſe 
who were to follow Lord Shrew/oury ; nor did it declare the in- 
tention, but only recited, that he paid it off. Your Lord/hip 
thought, it followed naturally upon. payment of the portion to 
the perſon entitled under the ſettlement. You thought, the deed 
in 1751 contained ſtrong evidence of an intention to keep alive 
this charge upon the eſtate. It appears, that he then conſider- 
ech, that the inſtrument of 1742 had the operation, we contend 
tor; aud that he had a right to have that ſum raiſed, and he 
des there provide for raifing part of that ſum, v. 10007, If 
de h1d a right to call for it, it is incumbent upon thoſe, who re- 
1! the claim, to ſhew he meant to abandon it. They ought to 
den, that by ſome act he indicated a change of intention, 
knowing that the term was ſtill a ſubſiſting term, for it was 
not merged. Another point ſtated by the petition, but not 
me before, is, that if Lady Shrewſbury is entitled to call for 
tits charge, it ought to be apportioned as between the late 
lerbs enjoyment of the eſtate, and the future enjoyment of it 
Vol. I. ...N-n-n 4 during 


2.30 


1790. 


Caſes in Chancery. 


during the remainder of the 99 years term. He certainly lived 


—— till 1787, till above 50 years of the term had expired. The 


1 ſ 7 * * 2 
v. , common rule as to theſe proviſions is, that tenant for life is t 


SUREWSBUR 


*. 
Earl of 


bear part of the burthen, namely the intereſt. This equity muſt 


Suatvsnusr have occurred in every caſe ; but the Court has never aQed up- 


on ſuch a principle as that inſiſted on for Defendant; probably 
upon account of the difficulty of ſettling the proportions. The 
only ground then muſt be the ſhortneſs of the term, which ix 
uſually for 500 years; but that cannot alter the rights of the 
parties; and if 99 years is held to be too ſhort a term, what 
quantity is neceſſary? 


Mr. Mansfield and Mr. Graham for the Defendant. 


The preſent Lord S/rew/0w7y, nephew to the late Earl, is pre. 
ciſely in the ſame ſituation; and all the deſcendants muſt be ſo, 
unleſs they conform, as required by the Act of Parliament. By 
thoſe clauſes in the Act, which are very ſingular, they are 
equally owners of the etiate; which makes it very different 
from the common caſe of tenant for lite, remainder in tail, 
The charge muſt be raiſed upon the preſent Earl, if at all, up- 
on account of the ſhortneſs of the term; for when the late Far! 
died, he left only about 40 years of it unexpired. This claim 
by his repreſentatrves is founded upon the ſuppotition, that the 
late Earl is to be conſidered as tenant for life. He had every 
power and property belonging to tenant in tail except aliena. 
tion; he might commit waſte, cut down timber, open mines, 
and his wife was dowable ; therefore he was not merely tenant 
for life. In 1742, when he pad Lady A/ton, he took no al- 
ignment ; nor did he call upon the truſtees to do any thing to 
ſecure him that ſum; nor ſhew any intention to reimburſe 
himſelf; but he took ſuch an inſtrument, as was perfeftly 
proper, if he meant to diſcharge the eſtate; though I do not 
ſay, that the releaſe, though not a proper infirument, would 
have prevented him from calling upon the truſtees in a rea- 
ſonable time. The releafe being to him and his heirs, looks, 
as if he meant, it ſhould fall into the eſtate ; and he had the 
fame intention as to that; and what was paid to the other 


Hſters. The ſole reaſon of that recital in the deed of 1751 was 


merely, as it was a particular mode of conveyance, at the in 
ſtance of the purchaſer, or inſerted by the lawyers, who were 
acquainted with the rule better, than Lord Shrezwshury could be; 
but it cannot be conſidered as a mark of intention. He was af. 
terwards applied to to grant an additional term in the advow- 


ſon, 
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n, which he poſitively refuſed in 1771; which ſhews, that he 1 


— 


2 


” 


5 


99. 
had no intention to burthen the eſtate; for why did he refuſe lr 


I 


it, if he intended to pay himſelf any part of this money? There Snzewnuay 
could be no better way to the ſucceſſive owners of the eſtate, Earl of 
chan by demiſing this part; of which, being Papiſts, they could P*n:wanvar 


nerer have any advantage. Then conſider the length of time; 
after this he never to his death in 1787 thought of raiſing any 
part of this money ; nor left among his papers any memoran- 
dum, by which he diſcovered an intention to make himſelf a 
creditor ; nor any receipt or deed, by which it appeared theſe 
portions, when paid, were aſſigned to him, nor affording any 
ground of intention, that they ſhould remain a charge; nor 
di] he take any notice of it in his will. I do not mean to diſ- 
pute the rule now, which was recognized by your Lordſhip in 
ſores v. Morgan, I Bro. Ch. Ca. 406; but except that caſe, there 
is hardly a caſe, in which the rule has been conſidered. The 
caſe in Fey is quite different. In Jones v. Morgan your Lord- 
%% thought, that William Morgan was to be conſidered as te- 
nant in tail; there you laid down the general rule upon the 
caſes of Rim v. Smith and Ameſbury v. Brown ; but ſaid, it 
was only matter of inference, not juris poſitivi ;-and that the 
ſmalleſt demonſtration, that he meant to pay it off for the be- 
nefit of the eſtate, would be ſufficient to prevent the repreſenta- 
tives from coming for the money; and that William Morgan's 
giring the bond himſelf, and paying the intereſt for 17 years, 
was ſtrong againſt the claim. Here there is an acquieſcence by 
Lord Shrewsbury from 1742 to 1787; the length of time affords 
a ſtrong ground for preſuming, that he meant to pay it off for 
the eſtate. To this preſumption I add the releaſe inſtead of the 
alſigument, and the nature of the conveyance of 1751 ; alſo the 
circumſtance, that Lord Shrewsbury might have looked at the 
imitations here, and ſeen that no one of his deſcendants was 
ever to he owner of the eſtate, unleſs he ſhould change his re- 
ion; but that the eſtate was unalienably annexed to his fa- 
Win, to which it was natural for a perſon of his rank to wiſh 
tte eliato to deſcend free from burthen. The difference, when 
the remainder is limited to a ſtranger, and when to his own fa- 
nily, makes the preſumption much ſtronger in the one caſe, 
than in the other; here it is exactly, as he would have limited 
it nunſelf, But if your Lord/hip thinks, Lady Shrewsbury has 
lome right, the queſtion is, to what extent. I have no caſe for the 
ebbortionment, nor is it wonderful; becauſe there has been no 
caſe 
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caſe like this; where an eſtate has been unalienably annexe; ty 


a particular race of men, ſo as to give to each an eſtate for lite 


SHREWSBURY Only, Without the abſolute ownerſhip to any, and where , 


Vs 
Earl of 


SHREWSBURY 


charge is to be raiſed by ſo ſhort a term as this, which does nat 
much exceed the length of a man's life. The queſtion has fl. 
dom ariſen, becauſe conveyancers take very long terms, ſo tha 
one life would diminiſh them very little; here it is confider.. 
bly diminiſhed. In 1742 eight or nine years had expired. Th 
Jjuftice of the caſe requires ſomething to be done; there og); 
to be an apportionment; in ſuch a term as this tenant for l 
ought to pay ſome of the principal. He might have lived, 4! 
the term had fo far expired, that there would not have hes: + 
ſufficient number of years left to pay off the incumbrance. $1 
a term as this could not have been intended to be more hurthen 
{ome to one than another; and his deſcendants are exattly in in 
the ſame ſituation; upon whom the burthen could not he in 
tended to fall inſtead of him. It is very hard, if 45 years cf 
the term remain, but I put the caſe of 10 or 15 only. The bur 
then will fall upon the preſent Lord; and if he ſhould die very 
ſoon, upon another, who will ſucceed to the ſame eſtate, aud 
will utterly deprive thoſe, who equally with the reſt were 
within the intention-of thoſe, who created the term. 


Mr. Lloyd on the fame ſide. 


Though I admit, that the rule was eſtabliſhed, yet I wonder 
at it. It is, that, if tenant for life, or any other perſon in the 
{ame ſituation as to alienation, pays off a charge, either equitz 
ble or by mortgage, without any thing being ſaid about it up- 
on either ſide, in that caſe the repreſentative of the tenant tor 
life ſhall be a creditor. The Court in that inſtance has depart- 
ed from its general rule of favouring heirs. In caſes of merger, 
aud of that kind, the Court has ſaid, it ſhall fall into the eſtate, 
As to the ſecond point it would be very inequitable to charge 
the whole principal upon the remainder of the term. The term 
is to take from the rents and profits, or by fale or mortgage ; 
I muſt admit, they had a Tight to make a mortgage ; but it was 
formerly the habit of the Court to make tenant for life in this 
way pay part of the principal. The terms have in general bee 
longer; and though the Court has been lately in the habit cf 


making tenant for life only pay the intereſt, there have been 
caſes to the contrary. Ryves v. Ryves, Prec. Chan. 22, 2 Eg. Ca. 


Ab. 223, in which tenant for life was made to pay 70ol. as bk 
4 
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proportion of the capital, Cliat v. Batteſom, 1 Vern. 404, 1 Eg. 1790. 
(a. Ab. tithe © contribution,” where there are more than two or 
three caſes of that kind ; from which caſes it certainly was the ara 


SHREWSBURY 
practice to compel tenant for life to pay off one third of the ca- ws of 
pital, before or while he was in poſleſſion. SHREWSBURY 


Lord CHANCELLOR. 


Suppoſe a third to be the proportion ; is he to pay the inte- 
reſt of the reſt beſides? There could have been no period, in 
which the Court could have proceeded in that manner. 


Mr. Lloyd. 


The caſes do not ſay, whether the remainder of the ſum car- 
ried intereſt or not. 


Lord CHANCELLOR. 


have no doubt upon either point. As to the firſt, it has 
been the wiſdom of the adminiſtration of juſtice in this coun- 
try in order to introduce ſome degree of certainty to lay down 
this rule; that the act of tenant for life in paying off a charge 
upon the eſtate ſhall prima face be intended to make him a cre- 
ditor. From the moment that is laid down, as far as this caſe 
is concerned, there can be no doubt of that intention ; it is ra- 
ther fortified than diminiſhed, by what followed. For though 
it is true, that in 1742 an inſtrument was given, and accepted, 
purporting to be a diſcharge of the eſtate abſolutely ; yet that 
cannot be raiſed higher than as matter of evidence; for where 
without queſtion he had expreſled a contrary intention, the in- 
rument itſelf would not have operated as a diſcharge. There- 
türe, as far as that, it might be a fair ground to infer, that he 
dic intend to diſcharge the inheritance. But in a ſubſequent 
pat, in a tranſaction between the truſtees, the ce/2uy gue 17/1, 
and every one entitled, there is in the recital a perfe& and dif. 
eindt recognition, that the circumſtance of paying it off did 
make him a creditor ; and it was recited for the very purpoſe 
of diſe harging him eo namine. He took 1000). in reſpect of a 
leale of part 15 the premiſes; and the recital, that he was en- 
ited to the whole, was only in diſcharge of that title as to that 
pat. Alter that it is impoſſible to contend: that this was not 
conſidered and treated as a charge. The true ground of the 
ence in favour of tenant for life paying off an incumbrance 


Vol., I. O Oo 15 
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1790. is the ſeantineſs of his eſtate ; for he cannot he intended Prins 


8. 4 facie to diſcharge it, becauſe it would he diſcharging the cf, 


Suxewenury Of another perſon; and certainly he does fo juſt as effe&uall, 
V. . ö 
Ealof And totally, where he diſcharges an eſtate, that goes on unali. 
SHREWSBURY enably in one direction, as, when it is to be alienable; there. 


The true A > 53 a 0 
ground of in- fore in that point of view the inference ariſes as much in 9». 


ference for te- N . , 
ang wy caſe as the other. With reſpect to the other queſtion, wher 


paying off in- the term is very ſhort, it certainly does bring on that income. 


cumbrance is : 1 » 4:6 
the ſcantineſs NIENC®, Which muſt have come on in ſome period, if the tern. 


Co had been longer. If you carry it to 200 or 300 years, 1; 
38 Pima Fact R - | 10 
he cannot be there is an entail, it will fall upon thoſe, who may make t. 


intended t ; 
diſcharge the Eftate abſolutely their own ; but here that cannot be dove 


etate of and. As to that inconvenience, I cannot break through the genere! 


ther; and it 3 ; b I 
ariſcs as rule upon that account. If this was intended, it muſt be more 


much, where 5 5 a . | . T 
the onto mon expreſs, Suppoſe, it had been provided, that the ſum ſhould 


unalievably in be 1aiſed by inſtalments out of the pents and profits; it might 


one direction ö 3 i . a 
as when alien. have been eaſily arranged, if that had been the intention: but 


able. | PRES URt Hs if te os i400 
88 there was no ſuch intention. Here it is expreſsly provided. 
not broke that the truſtees may raiſe by mortgage; and if a term was 


chroug! : _ 
account of in. created to raiſe by the rents and profits, I ſhould fay, it might 


convenience. He done by ſale or mortgage. Suppole, they had raiſed it by 
Perm to raiſe ; þ 
by rents and mortgage; the mortgagee would have it as long, as there 


profits; truſ- , . "R TA - 4 : 
tees may raife WAS ſufficient left to pay kim his moncy; and then it would 


by ſale or have been wiſe in him to {ſell it for fcar of loſing part of his 


mortgage. : : x A a 
Tenant for principal; it would be at his peril to let it reſt fo long as not 


te only to to leave ſufficient to pay him his principal. As to thoſe caſes 


keep down 
the intereſt of cited by Mr. Lloyd, there muſt be ſome miſtake in them; they 


an ncume 
brance, but are very ſhort, and could not have been underſtood. They 


not tobe could not have ended there; for if ſo, no juſtice could have been 
charged with : 


any pat of done between the parties. 
the principal, 


Decrec affirmed. 


LUCAS 
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LUCAS v. COMERFORD. 


November 8th, 1790. 1790. 


ILL by executors of leſſor againſt the depoſitary of a 3 Bro. C5. 


8 £ . . . Ca. 166, 
leaſe, to ſecure a debt, for ſpecific performance of a co- Leaf depofis 


«cat in the leaſe to rebuild houſes upon the premiſes in the 8 N 
. © cot; epo 15 
[1th year of the term, which was a term of 71 years to be held tary decreed 


r the firſt 10 years at a pecuniary rent, for the 11th year at a ** Perform the 


- covenants, and 
yerper corn rent, and for the reſt of the term at a pecuniary take an aſſign. 
1 ment paying 
the coſts of it; 
and cannot 
abandon, be- 
Defendant by his anſwer admitted he was to perform the cave being 


. * — entitled do 4 
other covenants in the leaſe, but inſiſted he was not bound to legal convey- 


1 2 ance equity 
rebuild. will conſider 
him as having 


Mr. Milford for Plainiiiß, | ic. 


Cited the City of London v. Naſir, 1 Lep. 12, rather more fully 
reported, 3 Ak. 512, where Lord Hardwicke decreed a ſpecific 
performance upon ſuch a bill as this. 


rent 
1 


Mr. Mansfield for Defendant, 
Said, there was no ground for the bill. 


Lord CHANCELLOR. | 

[tis no matter, whether Defendant took it as a pledge or as 

2 wirchaſe ; he cannot take the eſtate, and refuſe the burthen ; 
t !/5 nothing to the leſſor. I am not inclined to follow that 
vrecederit of building a houſe under the direction of the Court 
more than of repairing one. Defendant muſt take an af: 
1-2 ment in order to enable him to bring an action. I rather 
upon reading the anſwer, that they would recover even 
the aſſignment: but it is very juſt, that they ſhould aſ- 
1 ab.0lutely, and that Defendant ſhould take it, and this 
come under the general prayer for relief. If he does not do 
nt, he muſt at leaſt account. I doubt, whether Defendant 
could abandon ; put the caſe, that he had a good legal athgn. 
cut inſtead of a depoſit, could he as againſt the leſſor aban- 
dan? I think, he cannot; becauſe, as he has a title in equity 
| to 
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1790. to have a legal conveyance, I muſt conſider him as having it, 

Tu and then it is not in his election, but in Plaintiff's, to make hin 
CAS 

S keep it, and perform the covenants. Let there be an afſigy. 


CongnrorD. ment, and let the Defendant take it, and pay the coſts of it. 


ANKEY v. GARRETT. 
Af ER Pro CA Ver, AIT ror 


| 7 54 - 
1790. F*Wovember $th, 1790. 


on 8 N 1777 the partnerſhip of Wooldridge and Kelly becoming 


and died inſolvent, a ſeparate commiſſion was taken out againſt I/. 
ang Iran driuge. Kelly having abſconded died abroad, ſo that he could 


bankrupt: never be made a baukrupt. Under this commiſſion all the ef. 
Separate com- 


miſſionagainſt fects of both partners were ſeiſed, and were aſſigned by the ori- 


= r ginal aſſignees to Garret and Rowlatt, who were appointed a. 


1 * ſignees 1780. They made no dividend till 1788, when an or- 
The joint der was obtained againſt them hy ſome of the joint creditors for 


be 878 50 an account and dividend, but they refuſed to make a dividend 


out of the except as to a moiety of the joint effects. Some of the joint 
Joint fund, .. creditors petitioned the Lord Chancellor to have the joint debts 


the reſidus di- 

vided between ſatisfied in the firſt place out of the joint fund in the hands d 
12e anks« . 0 5 

rupt's eſtate the aſſignees; but Lord Chancellor directed a bill to be filed; 


and the repre- 21 - . 5 . 2 
"rf upon which in 1789 a bill was filed againſt the aſſignees for an 


the deceaſed account of the joint effects, which had come to their hands, 
partner, 


Afiznees and to have the joint debts ſatistied with intereſt and coſts, and 
1 againſt Mrs. Loaluridge, who as adminiftratrix of Kelly claimed 
out dividing ; a moicty of the joint effects, and allo inliſted on retaining out, 


one admitted 8 5 1 8 
he had lent Of them in preference to the joint creditors a ſum of 20001. due 


the ſhare re- hy hond to her from Kelly. Garret by anſwer. admitted, he had 


ceived by him 


at 5 per cent. lent the ſhare of the fund received by him tp another partner. 
the other that 


he had lent ſhip at 5 per cen!. - and Rowlatt admitted, he had lent his ſhare 


his ſhare to a to a partnerſhip, in which he was engaged, mixed with his owl 
partnerſhip, 1n : 


which he was money; but without any diſtinct charge of intereſt for that. 
engaged, with | \ 
his own mo— 


ney without | 3  Mithor +. Plaintiff 
1 Mr. Hardinge and Mr. Mitford for Plaintiff. 


charge uf in- "he joint creditors muſt now be paid out of the joint fund in 


tereſt : de- 


cregdto pay the hands of the aſſignees under the ſeparate commilſion. What 
3 pretence upon the obvious juſtice of the caſe have they to keep 


pear to have this moiety in their hands? The Court will take it into s 
Deen made, OW. 
aud. where 
1 


LE. 
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vn cuſtody, and no one can take it out without firſt paying 
the joint debts. All the parties are in Court; the deceaſed . 


0 


partner by his repreſentative, who inhfts upon being paid before 
the joint creditors, the fund being in Court. It has been held, 
that partners are Joint tenants of the fund, and to be confidered 
{ even after the diſſolution of the partnerſhip, each can act up- 
on the whole. One partner has no right, but for what is due 
upon an account. If the partner remaining here had taken and 
utedl as his own part of the ſhare of the other, being abroad, the 
latter could not have been relieved but upon the terms of an ac. 
count and juſt allowance. A ſurviving partner is tenant in 
common with the repreſentative of the other; he is to pay joint 
debts firſt, and then account. If a ſeparate creditor attaches in 
execution the joint fund, which he muſt always do, becauſe it 
is (i) indiviſible, the vendee under the execution and the other 
partuer are tenants in common, and he muſt hold it ſubject to 
all the rights of the other partner. There is no ſuch thing as 
an undivided ſhare of the partnerſhip effects, except what re- 
ſults upon the account after ſatisfying the partnerſhip debts. 
Thus the aſſignees of one partner ſtand in his place, and are te- 
nants in common with the other; and when by accident there 
remains another moiety in their hands, they cannot part with 
it, unleſs upon an account, and the firſt ſtep muſt be to pay the 
joint demands. No action of 7rover lies againſt either partner 
as between each other. Could Kelly, if alive, recover this 
moiety ? If he came forth at all, he would be either a bank- 
rupt, or would pay his creditors. The conſequence of bank- 


ruptcy between two partners is, that they are ſtill entitled to 


the balance of the account. We/? v. Ship, 1 Veſ. 239, 456. 
Fix v. Hanbury, Cowp. 445, are authorities for theſe poſi- 
tions (+). Ex parte Voguel, 1 Alx. 132, the Court directed the 
allignees immediately to ſell all the effects under the ſeparate 
commiſſion, and to depolit it in the Bank, leaving the parties 
as here to make out their equity by bill. 2 Fern. 293, Gor:ſon a 
partner embezzled part of the fund, and failed; application 
was made to the Court by the other partner to be paid out of 
lie ſhare of Gonſon for that embezzlement ; decreed firſt, that 
all the eſtate ſhould be ſold and divided among the joint cre- 
vitors; after that it would be ſeen, what Gonſer's ſhare would be, 


i) Hoyden v. Hayden, 1 Salk. 592. 
(k) 2 Term, Rep. B. R. 682. 
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and out of that he ſhould anſwer. Gofs v. Dufreſney, Dax, 
371, Cooke's Bankrupt Law, 163, 297, the Court ordered the 
whole eſtate to be ſold, and out of the embezzler's ſhare of the 
ſurplus the amount to be anſwered. Nor is there any difference 


between the circumſtance of Kelly's coming into Court, if he 


had been alive, and his repreſentative coming; for neither could 
have execution againſt the joint fund without ſubmitting to the 
terms of an account; nor does Mrs. Wooldridge's being a ſpeci. 
alty creditor fignity ; for nothing is Kelly's, till the joint dehy: 


are ſatisficd. Then as to intereſt, all the joint fund received h, 


theſe aſſignees was uſed as their own ; Garret admits receiving 
5 per cent. intereſt ; and Row/ait does not deny emking profit, 
and admits, this fund was uſed mixed with his own by his trade 
from which, I conclude, he made intereſt of the whole. Your 
Lordſitip has often determined, that truſtees, uſing truſt money 
25 their own, ſhall anſwer, tor what would be the intereſt in the 
hands of the party entitled, as in Forbes v. Roſs the other day; 
in which truſtees, who had made uſe of the fund, were com- 
pelled to anſwer for it. The delay is a ſufficient ground for 
coſts, In 1788 under an order they delivered in an account full 
of error; but even upon their own ſhewing 2952/7. againſt them. 
After a dividend then made they admit receiving upwards of 
20Cco/. more, and aſter great delay occalioned by obtaining fre- 
quent orders for time to anſwer, and to examine witneſſes in the 
country, which never was done, and by putting in evaſive an- 
wers, when they were at laſt forced to anſwer, they made a 
queſtion before the Maſter, whether they had occaſion to an- 


Leer at all as to the intereſt? 


Solicitor General and Mr. Mansfield for the AſJignees. 


The principle of bringing the bill admits, that the fund was 
not to be diſtributed under the bankruptcy: If Kelly was alive, 
and had received any part of this fund, and had paid ſome of 
thoſe joint creditors, who did not come in under the commil- 
ſion, the reſt could not have quarrelled with it; the principle of 


the caſes cited go to all the joint creditors as well as thoſe, who 


have come in under the commiſſion. The aſſignees took the 
beſt advice, and were told, that they could not divide with 
ſafety. The delay has been as great on the other fide by fe- 
peated amendments. 


Mr. 


Caſes in Chancery, 


Mr. Graham for Mrs. Woddriage, admmiftrairix of Kelly, was 
not prepared to argue the point for her, not expecting the cauſe 
would have come on. 


Lord CHANCELLOR. 


Her point will be, that ſhe as a ſeparate creditor will have 
richt to come upon the joint fund, before the joint debts are 
paid; upon the decree I am to make, it is not neceſſary to 
ercue that now; if you can make it out, when the account 
comes in, it will do; if you cannot, the joint debts muſt he paid 
. Decree an account of what both aſſignees have received 
rom the joint eſtate of Wooldridge and Kelly, and alſo of the ſe- 
narate cate of Wooldridge come to the hands of Garret and 
;::la1t or Mrs. Wooldridge. An enquiry whether the aſſignees 
made actual intereſt. But it will be difficult to go upon the 
profits, Ik truſtees will adventure the fund of an infant in or- 
der to make profit of it, you may come at it; but it muſt be a 
{hnzle ſund; it is a difficult enquiry. Take generally ſuch inte- 
Mas ſhall appear to have been made of it; and, where 
none, then 4 per cent. from the time it has been employed. An 
cxquiry after all the joint creditors ; the bill ought tv have been 
on behalf of theſe creditors generally, not thoſe only who have 


— * 


'oint debts are to be firſt cleared, and that the reſidue is the 
lund to be divided between the bankrupt and the repreſentative 
of the other partner. Where one partner is a bankrupt, the other 


zoint debts, and liquidating the joint eſtate among the joint 
creditors ; for what the aſſignees take, they would hold as te- 
nants in common, and ſubje& to the joint debts. It muſt be, 
it by bill, upon the part of all the creditors ; for it is conſider— 
ea as a fund, which the bankruptcy cannot clear (V. 


Application to have 31661. 165. 44. admitted to have been re- 
caved by the aſſignees brought into Court, which was ordered, 
without prejudice to the account to be taken; and to he laid 


out, Sc. Farther directions and coſts reſerved with liberty to 
pix. 

* Executor ordered to pay intereſt, 2 Vef. 85, eſpecially if he uſes the money, 
wich it wi'l be preſumed he does, if he does not apply it to uſes of will, or bring 
to Court, 1 Bro. Ch. Ca. 359. Same decree againſt adminiſtrator, who had 
made intereſt, ibid. 3753 and againſt aſſignee of a bankrupt, who kept money in his 
lands, ibid. 334. | 
(!) 2 Bro. Ch. Ca. 5. 

| On 


'olvent, there could he no juſtice except hy taking an account of 


Hawxxrty 
v. 
GCGarRET. 


fought relief under the commiſſion. Then declare, that the 2 


— — — — — . 


240 Caſes in 'Chancery, 


1790. 
1 On the 8/% of February 1792 this cauſe came on upon the 


„. report for farther directions before Buller, J. fitting for the 
Ganzer. Lord Chancellor. 


It appeared by the report, that both aſſignees had made ac. 
tual intereſt» 


Upon the point raiſed by Mrs. Wooldridge Mr. Mitford fy 
Plaintiffs ſaid, | 
She could not demand any part from the aſſignees in poſi. 
ſion of the fund; that there might be a difference, if ſhe w:; 
poſſeſſed of any of the effects: though even in that caſe 6% 
Dufreſney before Lord Talbot in Dawviess and Coobe's Bankryy 
Laws has decided the queſtion ; that where there are partners 
and one is inſolvent, the whole partnerſhip property is to be 
applied to the partnerſhip dehts, whether the other is infolver: 
or not; for the aſſignees of the inſolvent partner become imme. 
diately tenants in common with the other, liable to all the 
partnerſhip debts, and entitled to no more, than the partner 
would have been entitled to ; namely the balance. 


Mr. Graham tor Mrs. Wooldridge. 

This is a bill by joint creditors againſt aſſignees poſſeſting 
under a commiſſion againſt one the whole property. A ſeiſure 
under a commiſſion of bankruptcy is underſtood to be in nature 
of an execution at law; and in that caſe the creditor of the 
partner, againſt whom there is judgment, is only entitled to a 
moiety. Therefore it is clear, the aſſignees are only entitled to 
a moiety ; and then the queſtion is, for whom they are truſtees 
as to the other moiety. Are the joint creditors to have a greater 
advantage by the circumſtance of the aſſignees going beyond 
their power, than if they had only taken, what they were ent! 
tled to? Having a right to reſort to the ſolvent partner, they 
ought not by that tortious act to be in a better ſituation than 

Judgment the other creditors of the ſolvent partner. She therefore ought 
RO ho hold it for an equal diſtribution as well among the ſeparate 
execution to as the Joint. Creditors. 


- be only of a 


moiety : But 
in equity up- | | a 
on the failure BULL ER, /. 


of one the 


partnerſhip This is not exactly the caſe of an execution at law. There, 1 


fund is to be 3 1 1 1 : ] | 10! te 1s only 
fund is to be admit, in caſe of judgment againſt one, the joint eſtate : 


among the 
viutcreditors, 
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to be taken as to 4 moiety : but that is not the rule of this 1790. 
Court. At law it is a ſeparate debt; but in this Court they have ebe 
gone farther ; and for many years paſt it has been the practice 3 
non the failure of one for the Court to ſay, the partnerſhip Roe ac 
ſand hall be diſtributed, as far as it will go. The accounts 

e ditint ; and the partnerſhip fund is primarily liable to the 

Hint creditors ; therefore ſhe has no claim till all the joint 


debts are paid. 


Phaintifls did not apply for coſts as againft the aſſignees, but 
{ofred, they ſhould come out of the fund as between Solicitor 
) chent. 


HARE v. SHEARWOOD, Executor of HAYNES. 


November 9th, 1790. 

: ; 1799. 
Mr. Jufizce BUI LER for Lord CHANCELLOR.. 

L to redeem an aunuity of gol. per annum purchaled by 
B. ges from Plaintiff for 3ool.; and to have the joint bond; Bre. Cs. 
of Plaintf and his father delivered up, with the warrant of 54.5 


Parol evi- 


:ttorney. to ſecure the annuity ; and for an injunétion from pro- dence not ad- 
mitted to 

ceeding to ſue out execution upon the judgment. Bill charged prove fn 

a1 agreement at the ſame time with the grant of the annuity, end 


thit upon 14 days notice it might be redeemed at any time. the purchaſe 
˖ * 

deten by anſwer denied any knowledge of ſuch agreement, 3 

aud ſubmitted to do, what the Court ſhould think proper. 1 


Mr. Mansfield for Defendant 


Oppoſed reading parol evidence offered by Plaintiff to prove 
agreement. He ſaid, this point had been finally ſettled in 
rd [raham dv. Child, 1 Bro. Ch. Ca. 92; and there it was ſug- 

*od, that the reaſon, why the clauſe of redemption was not 
ed, was, that it would have been uſurious: but Lord Chan- 
di thought, that made no difference; and as there was no 
Iaud to keep out the clauſe of redemption, he would not admit 
the evidence. 


Vote Aq Ssclieilor 


' ShEAswooD, 
executor of 


Caſes in Chancery. 


Solicitor General for Plaintiff. 


That caſe is different from this; for there the party, again} 
whom the redemption was fought, denied the fact of the agree. 


Harszs. ment, upon the principle of which it was ſought. I acknoy. 


| ledge the general rule not to admit parol evidence againſt 3 
written agreement; but if it is ſtated, that at the time the 
agreement was entered into, the parties meant and agreed, tha: 
it was only to be made a particular uſe of, and the Defendan: 
admits or does not deny that, but puts in this anſwer, that he 
does not know, whether the agreement was ſuch or not, but 
leaves the Court to do what is proper, he ſays he does not reit 
the decree, if the Court can be ſatisfied, that the agreement ex- 
iſted, which he does not deny; and therefore if the Court can 
be ſatisfied, that it did exiſt, it may proceed to relieve the 
party. Suppoſe uſe had been made of this judgment, and exe. 
cution had been taken out upon at ; if there is evidence, that 
one party was induced to execute the agreement, under a per. 
ſuaſion that in particular cireumſtances it ſhould not have the 
effect, it otherwiſe would have, and if the other party does not 
deny that, but leaves them to make it out, even a Court of Lav; 
will relieve. If Defendant will neither admit, nor deny, he 
refers to proof. 


For Defendant. 


The diſtinction taken will go to all the caſes, where this evi. 
lence is neceſſary ; in all caſes where this evidence is raiſed, 
there muſt be a denial of the fact to be proved, or ſomething 
equivalent, elſe there is no occaſion for the proof. Here it is 
become neceſſary for the Plaintiff to prove this agreement. 
Defendants are executors and truſtees for infants; they only 
ſay, they know. nothing about it; and therefore leave him to 
make out his caſe, if he can; and are right in ſo doing as truſ- 
tees and ſtrangers to the tranſaction. The bill ought to be diſ- 
milled with coſts. 


BULLER, J. 


This is an attempt to carry the rule of evidence in this Court 
farther, than has ever been done; and it is not ſupported by 
any precedent or authority, but only by an ingenious argument 
to raiſe a diſtinction between this caſe and the caſe cited. In 


principle there is none; for this is not one of the excepted caſes 
| | in 
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this Court, which are caſes of fraud, and where the party 1790. 
will admit there was {ome agreement n). Here there is no. wy 


thing to be examined into, but to ſee whether it is incumbent 2 1 


won Plaintiff to prove this agreement in order to obtain a de- S#rarwoon, 
4, executor of 


:rce, If it is neceſſary for him to prove it, it muſt be hy legal Hayes. 
evidence, and that he cannot have. I do not ſee, that he has On a written 


agreement pa- 


zur buſineſs here at all; he ought to have gone to law for any , evidence 
Nice, he might be entitled to. If there he can avail himſelf 29mviflible in 
JUtICe, : equity in caſes 
of this parol agreement againſt the general rule of law and of fraud, and 


. 'h t 
equity, he may; but I am only to pronounce, what that rule is; iH admit 


in 


» will admit 
and I am of opinion upon the caſe cited, and many others, that _ 3 
{ch evidence cannot be admitted. As to the coſts, I think, it ment. 
would be right to ſay here, that in all caſes where a man has 

got ſuch an annuity as (o) this for 6 years purchale, he may as 


well pay his own coſts *. 


ATTORNEY GENERAL at relation of BISHOP of LONDON, 
v. COLLEGE of WILLIAM and MARY in VIRGINIA, the 
CITY of LONDON, and OTHERS. 


November 12th, 1790. 1790. 


R. Boyle by will 168 1 and codicil 1691 gave the reſidue ; Bro. C6. 


of his fortune to be laid out by his executors for charita- oy 4 


ble and other pious and good uſes at their diſcretion ; but re- tion, admini- 
ſtration of a 


commended, that the greater part ſhould be employed for the charity under 


advancement of the Chriſtian religion among Infidels. There au appoint- 
' ment by the 


was no other than that general direction. The executors agreed truſtees, and a 


i f - 1 plan confirm- 
to lay out 54007. in the purchaſe of the manor of © A” ; which 4 by gecree, 


+ . | E taken from 
s purchaſed accordingly, under a decree of the Court, ratify 8 


ing the agreement, and conveyed by the executors to the City pointed, be- 
Londem upon truſt to lay out the rents and profits in the ad- fe n F 


:ancement of the Chriſtian religion among Infidels, as the Biſhop a 5 


Landon for the time being, and Lord Burlington, one of the therefore not 
exccutors, ſhould appoint ; the appointment to be confirmed by Jv ewe 


the controul 
8 | i of the Court. 
4 Pitcairn v. Ogbourne, 2 Veſ. 375. Mitf. 271. part performance an excepted Intereſt under 
cale both in law and equity, poſt in Brodie v. St. Paul. | power of ap- 
/ The life was on! 1d | pointing the 
e was only 25 years old. application of 
Upon application to the Court of Common Pleas, where the judgment was er- a charity not 
tered, the ſame evidence was refufed, being held inadmiſlible after the death of one fufacient to 


o the parties. Term. Rep. C. B. 6 59. ſuſtain a bull 


decree 
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1790. decree of this Court. The truſtees appointed the rents and ro. 
, fits to be paid to an agent in Landon for the College of Milian 
8 and Mary in Lirginin for this purpoſe; that the College ſhy 

Cityof maintain and educate in the Chriſtian religion ſo many Indin 
LONDON, children, as far as the fund would go; and they ordered, that 

the Preſident Sc. of the College ſhould tranſmit particular 20. 
counts, of what ſums ſhould be received by them, and laid 
out; and that they ſhould be ſubject to rules given then ti! 
altered. This order was ratified by a decree of the Court. T}. 
cauſe came on upon an information and bill at the relation F 
the Biſhop of Landon for the purpoſe of having the diſpoſior 
of this charity taken away from the College, becauſe emanciqz. 
ted from the controul of this Court; and for liberty to lay be. 
fore the Mafter a new ſcheme for the future diſpoſition of it 
and for a ſum of 13,000/. in Court the produce of timber cut 
down, and for an account againſt ſeveral perſons who were re 
ccivers or agents, through whoſe hands the money paſſed. But 
as it appeared, that of thoſe people, againſt whom the account 
was ſought, ſome, though appointed receivers, had not receiv. 
ed any thing; and others, who were agents, had made up thi; 
accounts fairly, the Allorney General at the hearing gave up th 
demand of the account againſt them. 


Th 
of 1t 1 
The C 
poſſib 


merel 


his. 

them 
muſt 
before 
plicat 
by ace 
Even 
conqu 
that 0 
in Fr, 
and v 
contir 
th. * 


accou 


Attorney General for ihe information. Woo 
Circumſtances are now very different, from what they were, Ke 
when the decree was made, under which this plan was adopted. 
The preſent fituation of the colony of F 7rg7:7a is ſuch, that it 
this fund paſſes through the hands of the College, this Court 
cannot ſee to the application of it according to the teſtator's in- 
tention, regulated by the order of this Court. The mode cf 
applying the charity hitherto uſed is now become improper ; I 
is therefore neceſſary to find ſome other mode of applying ths 
charity, reſerving the object; and for that'purpoſe the Biſhop 
of London, now the only ſurviving truftee, ought to be at liber 
to deliver in freſh plans. The College ſtate their claim to ap 
ply this Charity as ſervants of this Court thus ;—That they bad 
a charter of incorporation from King William and (een Mars, 
and there they ſtop ſhort, and do not claim as ſuch corporation. 
Whatever was their former fituation, they are now no longer a 
corporation with reſpe& to this country, as a creature cf tis 
great ſeal of this country. They merely ſay, that it is poſſible, 


that the Charity may be applied by them, and therefore ſubmit 
that 
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chat it ought; but it cannot, becauſe the controul of this Court 
over them is at an end. 


Mr. Mansfield and Mr. Milford for the College. 


There is no reaſon to diſturb this. The preſent application 
„eit is as near the intention of the teſtator, as any plan can be. 
The change, which has taken place, has not produced any im- 
poſſihility of inquiring into their conduct. The alteration is 
merely the relinquiſhment of the government of that country by 
this. All, that was done by the treaty, was to acknowledge 
mem independent; every thing elſe remained as before. It 
muſt be preſumed, this College remains in the ſame ſituation as 
before the ſeparation, except in this fingle inſtance. The ap- 
plication of the money can he managed as well now as before 
by accounts properly tranſmitted to the officer of this Court. 
Even a conquered country remains in the ſame fituation, till the 
conquering power alters it. There has been a caſe like this; 
that of the Convents in Normandy and other Engliſh provinces 
in France, which poſſeſſed conſiderable lands in this country; 
and when they came under the dominion of France, they ſtill 


[{:. and though from time to time it was confiſcated upon 
account of war, yet it was reſtored with peace. There is no- 
thing in the information ſuggeſting a doubt, that this corpora- 
tion does not continue. T hey are ſued now as a ſubſiſting Col- 
lege, and put in their anſwer as ſuch. They ſtate by their an- 
fwcr, that a conſiderable ſum is due to them for educating and 
maintaining children according to the intention of the teſtator; 
and therefore if they are no longer to be entruſted with this 
fund, yet they are creditors for ſo much, and ought to be ſatisfied 
tor that debt. 


Attorney General. 
In a ſchedule to their anſwer they only uſe the general word 


cular accounts. 


Lord CHANCELLOR t9 the Counſel for the College. 


Where is the ſcire facias in caſe of a Suppoſe 
four doctrine relative to the conqueſt holds by analogy to the 


* 2 Inf, 583. 1 Black. Comm. 386. 4 Black. Comm. 112. 1 Rap. Hiſt. Eng. 
Tg. Edn. 2d. 
VoL. I. — +” actual 


continued to hold their property here till the time of Henry {he 


245 


1700. 
— — 


Arrogxvfxy 
GENERAL 
VU, 
City of 


Loxpos 


© ex/-1ditures,” though ordered by the decree to tranſmit parti- 
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1790. actual ſtate of America, you muſt ſuppoſe, they might be reſorm. 
1 ed by ſcire facias in their own Courts, for it certainly could not 
road be in the Courts of the conquexed Prince. As to the caſe of the 


GENERAL 
City F Convents the ſame thing happened to the Knights Templars, aud 
Lox bon. to the Knights of Malla ; they were religious inſtitutions, aud 


Coſtsof courſe jt turned entirely upon that. The Biſhop of London ſeems no. 


out of the R K F 
fundtoagents, to have a ſufficient intereſt in this fund to ſuſtain a bill; it my 


receivers, and be diſmiſſed as to him; the information was proper, but the 


truſtees, who 
have account- hill improper. If the agents and receivers have accoun! 


d fairly and 
paid money fairly, why ſhould they not have coſts? If truſtees have fail, 


paid money 
E 


ere accounted, and paid the money into Court, their coſts are 9 


8 28 a courſe ; therefore thoſe perſons ought to have them out of the 
Ollege ind! © . 7 . 
i I am inclined to give the coſts of the College alſo, but! 


vidually, nor fund. 
2s a CorP0* think it a little irregular. I cannot take. notice of them as 2 


ration, unleſs 


proved ſo. corporation; you have not proved them an exiſting corporation 
at all; nor can I give them coſts individually. Give the Ci 
of London and the other Defendants their coſts. 
ATTORNEY GENERAL ©. OGLEN DER. 
1790. November 15th, 1790. 
9 & QUESTION between two charities, one of poor peo- 


charity rela- 


t ple in pariſh in the county of G/aceſter, the 
or appearing : a 5 i 6 
to have no ti Other of poor widows in an alms houſe, concerning the right 


tle, th , g g 3 
oi to a legacy given hy a will, in which there were deſcriptions 


but to diſmiſs applicable to both. The information was at the relation of the 
the informa- 1 


tion, and in latter; but the Lord Chancellor was of opinion, they were not 
that caſe coſts: | 

dane besen intended by the teſtator. 

R given out of 
che charity. 


f 


Attorney General 


Contended, that the Court in general is not contented to ſay, 
the party is not entitled in caſes of charities, but have gone tar- 
ther by declaring, who is entitled; for otherwiſe it may be 
ſaid, the information was diſmiſſed for want of parties, or for 
ſome informality. Ta Artorney General v. Parker, 1 Ve 45 
and Attorney General v. Smart, ibid. 72, and 2 % 426, Lord 


Hardwicke recognizes the general rule, that though the pray 
of the information does not exactly go to it, yet the Court will 


ſettle 


ſettle 
who 


the f 


Tl 
be, t 
firſt, 
give 
who 
the C 
utme 
fore 
char! 
with. 


5 
Whiel 


duce 
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7:4tle the right. This doubt was raiſed entirely by the teſtator, 1790. 
«ho adopted part of each deſcription. Coſts ought to be out of Arroxxzy 


G 
hy fund. — 


OcLinven, 
Lord CHANCELLOR. 


The conſequence of diſmiſſing the information appears to 
he, that the relator had no title. If I keep it, I muſt decree 
Arlt, that the relator has no title, and upon that information 
vive directions how the charity ſhall be adminiſtered to thoſe, 
who have title. I doubt, whether that is the practice. As to 
the coſts, if you have totally failed, you cannot have them, the 
utmoſt you can claim is to diſcharge it without coſts. The A. 
arme General is a public officer, and therefore may act for the 
charity ; but I believe, it has been held, that an information 
without any relator would not do (g). 


'torney General. 


That is upon the principle, that there is no ſecurity for the 
colts of Defendant. 


Lord CHANCELLOR. 


If I give coſts out of the charity, I ought to give a decree, 
which I cannot do, unleſs thoſe caſes, which I will look at, in- 
Luce me to alter that opinion. 


DAVIS AUS TR N. 
November 15th, 1790. 1790. 


IV1LLIAM Heratio Greene was legatee of 5001. payable at 88 


21 with intereſt at 5 per cent. till payable. It was not Legacy paya- 
g ; ; ble at 21 
biren over in cafe of his death under 21. Detendant was exe- yith ; per 


cutrix, and advanced more than the legacy, 2/2. 6501. before he cent. fill pay- 
able, execu- 


came of age, by reimburſing the ſather in law of the infant, who trix advanced 


a ſum larger 


took charge of him at the charter ſchool, but upon his diſcover- than the lega- 
| cy by diſ- 


; ; ing diſ- 
47% 1 Pef. 72. 2 Pe 327. When information only concerns the rights of the n 


"Own, retator is ſometimes named; but when it concerns thoſe, whole rights the all paid bond 


Crown takes under its particular protection, there is a/ways a relator, who in reality at Bree 1 
A. - . * 5 
lallains and directs the ſuit, Mitf. go. 5 8 


ing 
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1790. ing an inclination for the ſea put him apprentice to the Capta 
of a W:/t India ſhip with a fee of Io. After ſome time 1, 
Davis hecame ſo diſguſted with that profeſſion, that it became nec; 


D. 


what he took under the will; it being an expreſs condition of 


Intereſt of the money ſhould have been expended for mainte. 


Ausrex. fary to take him from it. He then choſe to go to /ndia, a0 [ 
os I 100. more was expended for his paſſage. It was ſtated by the day 
gatce when of Counſel for Defendant, that they could prove, that in all 659 
age aſſigned 2 5001 
thelegacy.Aſ- was advanced for neceſſary expences. In 1786 he came of ag, 
fi titled . . : 0 
1 and immediately aſſigned the legacy to Davis, who brought th, 1 
trix tothe bill againſt the executrix. the 
legacy with 25 
4 per cent. 
irom the time Solicitor General for Plaintiff wer 
It was Pay a- ; . k : { 
. able. Said, full conſideration was given for the aſſignment, +; hey 

62.57. that 
not 

Attorney General and Mr. Sutton for Defendant. Was 
This is the caſe of a child deſtitute in every reſpect exceyt a Cl 
this ſmall legacy ; the intereſt of which was not ſufficient to lien 
put him out to any advantage. It does not appear, what wa te 
the conſideration given; it may be an experiment to get this 3 
alignment into his own hands. It took place immediately after get 
he came of age. Philips v. Paget, 2 Atk. 81, payment of legacy that 
by executor to minors good, by Lord Hardwicke, who ſaid, he 226] 
would not ſtrain the rules of the Court to make executor pay bY 
it over again; eſpecially as he paid it to ſave a forfeiture, of ih 
ron 


his taking, that he ſhould diſcharge the legacies within a l. 
mated time. 2 Lern. 285. It was objeRted, that only the bare 


nance ; but the Lord Keeper thought it right to expend ths 
whole, as the ſum was ſmall, and probably would be expended 
more to his advantage at that time than afterwards ; but {aid, 


it would be otherwiſe if a larger ſum, as a legacy of a Loo Ta 
therefore there are inſtances, in which the Court has confidered |. 2 
the fituation of the parties, and all the circumſtances ; and roy , 
preciſe line has been drawn. Marlow v. Pitfield; 1 P. Wik buys 
558. Infant borrowed money and applied it to payment 0 fat 
debts for neceſſaries; he was held liable to pay this in equit), mor 
though not at law; for the lender of he money ſtood in the of 
place of the perfon paid, v8. the creditor for neceſſaries, a ina 
hall recover in equity, as the other might at law. him 


Sualicib 
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Solicitor General. 1790. 


In Philips v. Paget Lord Hardwicke changed his opinion next Dans 


v. 
day. AusrkEx. 


Lord CHANCELLOR. 

I agree with Lord Hardwicke in not being inclined to firetch 
the rules of the Court, though I do not underſtand, that he was 
doing ſo there. The reaſons given by the reporter in that caſe 
were made for alteration. It is as ill reaſoned, as can be; what 
is {aid about the forfeiture, 1s idle ; it is impoſſible to ſuppoſe, 
that Lord Hardwicke could have given ſuch reaſons. They do 
not argue, how it would have been in this caſe, if the infant 
was Plaintiff himſelf. Every man, who takes an aſſignment of 
a choſe in action, gives perſonal confidence, that there is no 
lien upon it. It is not poſſible to give the executors more than 
the intereſt up to 1786, when he came of age. The caſe, you 
mentioned laſt, was in my contemplation ; you may recover ſafant liable 
againſt an infant for neceſſaries; but there is this difference; for neceſſa- 


ries ; but 


that where a ſtranger advances money, he will have a little more confide- 
| ration will be 


more conſideration than a truſtee, charged with the care of had fr 
paying an infant when of age a ſum of money, would be al- e _ 
ing 1 


lowed. Defendant muſt pay 5004. with intereſt at 4 per cent. money, than 
from the time he came of age. for his truſtee. 


Solicitor General. 
Five per cent. was given by the will, aud it is a ſolvent eſtate. 


Plaintiff muſt have coſts. 


Lord CHANCELLOR, 


The 5 per cent. was during the infancy, and you have availed 
yourſelf of that argument before. You cannot raiſe a purchaſer 
higher than the infant himſelf. A purchaſer of a choſe in action purchaſer 
muſt always ahide by the caſe of the perſon, from whom he mult abide by 


; : : the caſe of 
buys; that I take to be an univerſal rule. It is againſt a folvent him from 


late in one reſpect; but it is againſt executors, who have ſpent mcg 5 
more about him than the legacy. It would be too hard to give 6,4, nefatted 
colts. But many of the diſburſements were very wrong; for 

inſtance 1007. to the Maſter of the We/? India ſhip ; it is putting 

him in the character of a ſlave, and giving 100!7. for making 


lim ſo. 


N 
77 
22 


VoL. I. ANGERSTEIN 
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ANGERSTEIN ov CLARKE. 


1790. November 17th, 1790. 


On ended 
bill it is not 
neceſſary to 


ſerve new /ub- 


fenas on the 
original De- Mr. Mansfield 


fendants, 


VESTION whether upon an amended bill it is neceſſar; 
to ſerve new /ubpe&nas upon the original Defendants. 


Said, it was a point, upon which much doubt was entertained. 
but he had no caſe for it. 


*% Ao | _ G mm a=, 


Lord CHANCELLOR _. 

Aſked Mr. Dichins the Regler, whether in the common caſe 
of amended bill upon exceptions new /ubpenas are ſerved. The 
Regi/ter anſwered in the negative, and produced two manuſcript 
caſes to the contrary; one before Mr. Baron Clarke in 1744 
where this came to be in queſtion, and the Court ordered the 
precedents to be ſearched, and upon them determined, that it 
was not neceſſary. The other caſe was, where a hill was 
amended upon exceptions allowed, and amendments and ex- 
ceptions to be anſwered together, in which caſe Lord Hardwick: 
conſidered the amendments as put in iſſue without more, and 
decreed upon the amended bill accordingly, and no new ſubpena 
was ſerved (s). 


[= IR — — > - — bob _ 


Lord CHANCELLOR. 


The firſt caſe was adjudged upon an inquiry into the practice; 
and if it had not been produced, I ſhould not have thought, the 
Court would have made it a ſubje& of inquiry. It ſeems to be 
a fair inference, that upon a general order to- anſwer the Court 
conſiders them as appearing. The parties may have gone into 
evidence (7), and it Plaintifls amend their bill upon the idea 
that they are out of Court by the amendments they cut them out 
of all the defence made before, which I ſhould not be inclined 
to do. The caſe of an amended bill upon exceptions, and 
amendments and exceptions to he anſwered together, happens 2 


dozen times a term. But an amended bill is taken as a new bill 
Amended bill | 


taken asxa for certain purpoſes. 
new bill for 
certain pur- 


poſes, 


(s In Hinde's Chan. Prac. 22, it is ſaid, if a further anſwer be required, then 3 
ſubptzna to appear and anſwer mutt be ſerved. ; 
(t) After witneſſes examined no amendment permitted. Barnard. 223. Mitf. 53: 


PERRY 


. 
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PE RRT . FP NILS 


22 . . — 

| Ce HT TIER. 
November 25th, 1790-4 40-07 25 s 

2 N & Ha <5 Ae Hefho , e 95s 


N Lock yer fo ſeiſed in fee of real and poſſeſſed of per- Point argued 


by I fth 
ſonal eſtate, in 1734 deviſed his lands and hereditaments 3 * 


ſabzect to forne charges irrelevant to this caſe) to his brother dien 3 
minutes, 


lands Lockyer, until his fon fohr, or any other of his younger though irre- 


Ins, ſhould attain 21, which ſhould firſt happen; in caſe he 3 4 


Gould have no younger ſon, who ſhould live to attain ſuch ſonal and of 


rents and pro- 
ge, but only one fon who ſhould attain it, then until ſuch only gs of wr? 


en ſhould attain ſaid age; in truſt that the clear rents, 3 = 


ſues and profits, be preſerved and improved, and the ſame be r out in 
with the produce be laid out and employed as after directed 2 


conveyed 


with regard to the overplus of his perſonal; and as ſoon as his e 
aid nephew. John Lockyer or any other of the younger ſons of eſt or only fon 


his brother Thomas Lockyer ſhould attain 21, he gave his real 8 _ 
to his ſaid nephew Jo/n Lockyer, or to ſuch other ſon, as for the ons intereſt 


y executory 


time being ſhould be the younger ſon of his ſaid brother, and 22 
ould firſt attain 21, and his heirs and affigns for ever; but if oaly ſurrinag 


ſon, and not 
only one ſon, to him in the ſame manner. His perſonal he to wait till 


. the death of 
gave in the ſame manner to ſaid Thomas Lockyer, whom he the father, but 


5 . - liable to be 
nade his executor, upon truſt to preſerve and improve it, until 70 00 by 


ſuch of his ſons, who ſhould be entitled to his real at 21, ſhould birth of ano- 


ther ſon. 
alain that age; then to apply it and the produce in purchaſing The trutee 


ands, and to ſettle them in the ſame manner as his real. Tel- 2 


ator died the ſame year, leaving his brother Thomas his heir at years, and re- 

= and Joſeph Tolſon Lockyer and John Lockyer gun. the two „ 
of Thomas then living. John Lockyer un. the younger ſon fits till his 

death, but ne- 

F Thomas died 1781 under 21, hy which Fojeph Tolſon Lockyer ver laid them 

became, and continued till his death, the only ſon of Thomas aut in land, as 


directed: 
L er. In 1752 he married Maria and in 1789 de - thoſe accrued 


after the ſon 
tied * all his worldly eſtate of what nature and kind ſoever, made his will 
* whether in poſſeſſion, remainder or reverſion, that he ſhould — in 
die ſeiſed or poſſeſſed of, intereſted in, or entitled to, inveſted tereſt in land, 

| 0 0 = and therefore 
northould belong to him at his deceaſe, wheretcever or how. to paſs by it. 
* loever, in any manner or wiſe, and every part and parcel 
thereof,” abſolutely to his wiſe, to be by her, her executors, 
«miniftrators, and aſſigns, peaceably enjoyed for ever free from 


21m of any perſon to it or any 8 of it. 70 pl Tolfen Loch- 
yer 


25% 


1790. 
— — 


Prat v 
v. 
Pulis. 
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yer died 1765 ; Thomas Lockyer continued poſſeſſed both of th. 
real and perſonal from the death of John Lockyer ſen. the origi. 
nal teſtator in 1734 till his own death in 1785 ; but no part ꝙ 
the truſt property was ever laid out in land. The bill was by 
the widow of Jo/eph Tolſon Lockyer, then Maria Perry, claiminy 
under his will. The heir at law contended, that the diſpok. 
2 tion could not veſt in Fo/eph Tolſon Lockyer till the death of Th, 


mas Lockyer ; but Lord Chancellor thought, and this day recog. | 


nized his opinion, that it veſted in Joſeph Tolſon Lockyer by exe. 
cutory deviſe, but ſubject to be deveſted by the birth of another 
ſon of Thomas Lockyer, till whole death it was not complete 
becauſe till then uncertain, whether there would be another 
ſon or not. After a decree directing the neceſſary inquiries, the 
following point was this day argued by permiſſion of the Ian 
Chancellor, though irregularly, upon a motion to vary the ni. 
nutes ; vig. whether the rents and profits of the real, which ac. 
crued ſubſequently to the making the will of Joſeph Tolſon Lick 
yer, ſhould paſs by that will to the Plaintiff, or whether having 
been directed by the will of John Lockyer Jen. to be laid out in 
land they were not to be conſidered as land, and to go to the 
heir at law. 


Altorney General for the heir at law. 


The queſtion is, over what part of the rents and profits the 
decree made ought to extend. By the original will the rent: 
and profits are to accumulate, to he laid out in land when the 
perſon, in whom the eſtate is to veſt by it, ſhall attain 21; 
therefore they are as real eſtate. They continued to be received 
for many years after the will, and we ſay, they are real es- 
tate acquired by Jo/eph Tolſon Lockyer after the date of his will 
and therefore do not paſs by it. It is clear, that at law by the 
terms of the Statute of Wills it is neceſſary, teſtator ſhould be 
ſeiſed of the lands deviſed at the time of making his wall, other: 
wiſe they will not paſs by it, unleſs there is a republication. 
{o here the acquifition of that money being after the will, it wil 
not paſs. It is determined, that if a perſon after making his 


will contracts for lands, they will not paſs to the deviſe, but 


will go to the heir, ſo muſt theſe rents and profits. 


Lord CHANCELLOR. 


What would be the caſe of lands contraRed for before tht 


will, and purchaſed after ? 
| Attorn'y 


Aitorney General. 


They would probably paſs by relation to the original con- 
tract: but here Plaintiff has no claim but from the will itſelf, 
«nd cannot refer to any thing preceding it. 


Lord CHANCELLOR, 


All the cafes upon that were, I believe, in this Court; I do 
not recolle& any caſe upon it in ejectment at law. 


Mr. Lloyd, being aſked by Lord Chancellor whether he recol- 
leded any caſe upon it at law, ſaid, he did not, and that the 
and would not paſs at law. 


Attorney General. 

By this will he deviſed every thing of every deſeription, of 
which he may be poſſeſſed or ſeiſed at his death; but he does 
not alter the nature of the property, though he might have 
done ſo. Such as it was, it muſt continue, as no alteration was 
made. 


Mr. Mitford on the ſame ſide. | 

This is real property. I do not diſpute, that he might have 
converted it into perſonal, though perhaps that is doubtful ; 
bat he has done nothing to ſhew, he meant to alter it, and that 
the deviſee ſhould not take each according to the nature of it. 
For that there muſt be two operations of the mind; firſt to con- 
vert it, and then to diſpoſe of it ſo converted ; here there is 
ut one. Suppoſe the queſtion between the heir and the perſo- 
nal repreſentative, the heir would be entitled, becauſe nothing 
o bew, he meant to change the nature of the property. This 
point has been determined in other caſes ; in Gridot v. Guido! 
3 Ai. 254, property under this deſcription paſſed as real; 
[.inguen v. Souray, Prec. Chan. 400, 1 . Will. 172; upon which 
au Lordſhip proceeded in the late cafe of Raſiley v. Maſter (1 ). 
Ihe queſtion then is only, whether as real he could diſpoſe of 
it. Under the Statute of Wills he could not diſpoſe of a ſubſe- 
quent purchaſe, even if he was to ſay “ all the properly, he may 
* be entitled to till his death.” This is property, in which not 
ahh his intereſt is future, but the property itſelf was not in ex- 


* (u) ante. i 
A 2 iſtence, 


D. 
Puitiet. 


254 


No 


Perry 


Parties. 


A poſſibility 
is deviſable 


(1). 


Any equita- 
ble intereſt is 
deviſable. 
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1790. iſtence, when he made his will. The decree proceeds upon the 


idea, that this property thus accruing from time to time might 
be laid out in land. 


Lord CHANCELLOR. 

You now go for ſuch rents and profits, as accrued after mak. 
ing the will ; and give them the whole body of the perſonal 
eſtate, and all the rents and profits, that accrued before the 
date of the will. 


Mr. Mitford. | 
We muſt give them thoſe, unleſs we can diſpute the diſpoſi. 
tion of a poſhbility by will *. 


Lord CHANCELLOR. 


You cannot do that ſince the late caſe (©) in the Common 
Pleas upon this will. The whole difficulty is, that any equita- 
ble intereſt in land is diſpoſable in this Court; though it would 
not be good at law, yet it will in this Court. 


Mr. Atford. 


This Court determines upon the ſame principle as at law; 
therefore where a man has contracted, the Court determines it 
to he that ſpecific land, upon which there was an equitable lien. 
Here it was not ſo, nor was it in exiſtence, though it had a pol- 
ſibility of a future exiſtence, ſo it was a poſſibility upon a poſh: 
bility. 


Lord CHANCELLOR. 
The queſtion is, whether this is an equitable intereſt in land. 


Is there any inſtance of any ſort of equitable intereſt of any 
„ * * . . f * 
thing, which the conſcience of another is obliged præſlare, 


which is not held in this Court to be capable of diſpoſition by 
will. Whether property under circumflances is to be conſider— 
ed as real or perſonal, has often been a queſtion ; but I do not 
conceive it poſſible, that in this Court the will ſhould not reach 


Ihe title of the heir to the produce of the perſonal after the will ſeems equally 
available with his title to the produce of the real; the direction to lay out in land, by 
which alone he could be entitled to either, extending to both. 

(v) Roe ex dem : Perry v. Jones, Term. Rep. C. B. 30, and 3 Term. Rep. B. K. 
88, Pollex 44. Fearne, 3d edn. 440. 


(1) If coupled with an intereſt 3 Term. Rep. B. R. 93, 96. 
this. 
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agree with the Counſel for the heir as to the law; it is 1799. 


this. g 
certainly ſo; a man cannot by any words deviſe land under the 1 
statute of Wills, or at Common Law, (for the ſtatute is founded v. 


p . Parties, 
upon the cuſtom) which he had not at the time of making the ee 


vill, The conſcience of the heir has always been bound in all not by any 


thoſe caſes of contracts executed after making the will, becauſe ni cevite 


the thing given by the will 1s the equitable Intereſt ; the legal _ AE; 
not exiſting at the time would not paſs; but coming in efſe at- common law, 


terwards, it is bound by that deviſe, which carried the equita- * 2 


ble intereſt. It is laid down, and rightly, that it is not a revo- time of mak- 


. ing the will. 
cation; becauſe though it was a conveyance of the whole fee, 2 of 


; * 
yet on account of the prior equitable intereſt the Court held, ane N 


that it would not affect the deviſe and if the Court would not but executed . 


aſſiſt this caſe, the party could only recover damages for breach f ; 


of the covenant, and would not get the land at all. The queſ- theſubſequent 


a : ; a execution is 
tion at law is more difficult than the queſtion in equity; for aer. 
tion; the le- 


till this was decided at law, it paſſed in my mind as fixed, that 1 


an executory deviſe was not “ land had” in the contemplation comag i» of 


of the ſtatute. I do not know, how the Courts of Law confi- wouldnot paſs 


- s - by the will at 
lered an intereſt under an executory deviſe as tranſmiſſible by 1% but in 


will, unleſs they reaſoned it, as I put you to argue it, v72. that — 4 "A 
an executory deviſe 1s in its nature an equitable intereft, and prior deviſe of 


only becomes a legal eſtate by the application of the ſtatute of he <quitable 


intereſt. 
uſes, which is univerſal in its expreſſion, and therefore every Executory 
e : g Fa f deviſe is in its 
ſpecies of intereſt, which before the ſtatute of uſes a Court of nature equita. 


Equity would execute, the ſtatute had directed to operate in the bc, 8 


ame manner, as before it would in conſcience; and that has eſtas oniy by 
. . application © 
deen extended to caſes not in contemplation of the ſtatute ; for the flatute of 


. | uſes, which 
thovgh many caſes of the fee in abeyance, or as Lord Coke has 5 


it in nubibus, this is not one of thoſe, which at that time occur. ry ſpecies of 


| ; . 3 1 intereſt, th 
red, When this was argued at law, they found, that, provided Cn ot 


the ſtatute had not executed it, but that it was only an equita- Equity would 


efore ; and 


ble lien, which, properly defined, is an equitable obligation to that has been 


. a n extended to 
do according to conſcience, a Court of Equity) would have ef- 22 


lected ſuch a deviſe; and therefore held, that the ſtatute carry- contewpla 
I0Nn 0 Cc 


ing equitable uſes into poſſeſſion in all inflances, as well execu- gue. 


tory powers as any other, would not alter the quality of the 10 _—_—— 


eſtate in that reſpect, for it might before have been tranſmitted equitable obli- 


f : : | ation to d 
by deviſe; and the ſtatute executing it would not alter what HERS ao 


would have been the character of the eſtate before that time. I 2 2 
tne leſs reluctantly confeſs my opinion, becauſe many Cales it good in 
warrant it; and one of the cleareſt and moſt accurate men, Mr. "Wy: 


Fearne 


A AS * 


r 
n 


1 


— = 
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1790. 
_— — — 
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V. 
Pa1Lt1Ps, 


ported; as in that caſe from his death whoever received them muſt have been 2 
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Fearne has taken it to be the cleareſt of all caſes, that a ſpring. 


ing uſe could not be deviſed. It is now decided, that it may : 


But the caſe here is, whether this is an equitable intereſt 4, 
have a perſonal fund converted into land; and it bears a clo 
analogy to the caſe of a contract, a man has a right to have car. 
ried into execution; but if no ſuch right, he could not deviſe 
it; therefore it is in reſpect of the antecedent right, that he i; 
able to deviſe, after he has contracted. Here therefore before 
making the will the laſt teſtator F/eph Tolſon Lockyer had an 
equity veſted in him, by which he might diſpoſe of the future 
intereſt ; and that would not be revoked or varied by actual 
poſſeſſion, any more than if he had contracted to purchaſe he. 
fore the will, and not carried it into execution till after, jt 
would be a revocation. | 


Mr. Fearne in his 4th edition, 54c, appears to have changed his opinion and ac- 
quieſces under the modern deciſions, Sclebin v. Selwwin, Moore v. Hawkins, and Ri », 
Jones; and approves the grounds of them. 


The opinion of the Court being deciſively againſt the heir at law upon the ground, 
that the will of Foſeph Tolſon Lockyer would reach the ſubſequent rents and pro- 
fits, it was unneceſſary to enter into any other objection to his title; but it ap- 
pears to have been liable to ſome objections of a different nature, and of conſide- 
rable weight; for firſt, after the eſtabliſhment of the will of F/eph Telſon Leckyer 
againſt the heir by the deciſion in favour of the deviſe of a poſſibility, his claim to 
ſuch rents and profits, as accrued after the death of the teſtator, could not be ſup- 


truſtee for his deviſee. Again, it ſeems impoſſible on any principle to ſupport the 
claim of the heir to ſuch rents and profits, as accrued after Fo/eph Tolſon Lockyer 
had attained 21; for the direction to lay them out in land, under which alone 
after the eſtabliſhment of F/eph Tolſan Leckyer's will againſt him he could not have 
any title, extended only to rents and profits to accruegbefore Foſeph Tolſon Lockyer 
ſhould attain 21; then how could thoſe received after that period be conſidered as 
land; and how could the heir claim them as ſuch ? If this is ſo, it follows, that 
the heir could have no claim to any part of theſe rents and profits; for Poet 
Polſon Lickyer was above 21, when he made his will. 
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BAUGH » READ. 


December 13th and 14th, 1790. 1790. 


ILLIAM Martin by will 1764 gave 10, oool. to truſtees 3 Bro. Ch. 


$ 8 F . . Ca. 192. 
upon truſt to be inveſted in ſtock for his daughter Sara} 85 — 


for life, then to be divided in equal proportions among her of aſſets mar- 
children, but not to veſt reſpectively till each ſhould attain nde 


no fatisfac- 


the age of 23 ; the ſhare of any child, dying under 23, to go 2 
equally among the ſurvivors. By the marriage ſettlement of wife from her 


James Read with Sarah Martin, James Read covenanted to pay 4 3 
6000]. among the children of the marriage ſubject to his ap- leſs than the 


. «2 4 a | f d 
pointment. He had 6 children living at his death, viz. James, view 3 


William, Thomas, Sarah, Mary, and Charlotte. By his will | abſebute- 


1584 he gave his daughter Mary, with whom he had before given band upon 
4000/. upon her marriage with Mr. Fidell, 31001. and a frac- ang Ar toe 


certain inte- 
tion, part of his capital ſock of 3 fer cent. conſolidated Bank * . 
annuities. To each of his other children, except James, he gacy being to 


cave 81144. 1s. 11d. part of the ſame ſtock for life, remainder 3 


life, remain- 


to his or her children and grandchildren, and, for default of 8 
children and grandchildren living at his or her death, remain- grandchil- 


der to his other children equally. To James he gave no ſpeci- gema 


der over, and 
fic legacy, but made him his executor and reſiduary legatee. being expreſs- 


. ly in ſatisfac- 
The will recited teſtator's marriage ſettlement, and declared don of ang. 


theſe benefits given to the children by the will to be in full diſtin 


: d intereſt of the 
ſatisfaction of the obligation, teſtator was under to them hy wife. 


: ; No ad 
the covenant in that ſettlement. In 1785 upon the marriage ow. . 


of Charlotte with Mr. Baugh the teſtator transferred 5000). part — 'F 
of the ſame ſtock to the huſband abſolutely for his own uſe and plain. 


benefit. Sarah married Mr. Jones after the death of her father, anon 


hether teſla- 


which happened November 1788. When his ſons James and tor intended, 


0.24 / 8 Z legatee ſhould 
Ii/illiam attained the age of 23, he having ſettled them in buli— = up a le- 


neſs took transfers from them of their reſpective fixth ſhares of 8 


their grandfather Martin's legacy, each amounting to 1800. A 
. 0 OT, Or conh- 
ISs. 14. per cent. conſolidated Bank annuities. In the ſettle- gered it as 


4 3 given up; le- 
ent of Mrs. Baugh, who was an infant, when ſhe married, ed es 


there was a ſtipulation, that ſhe and her huſband ſhould trans- to both, the 


; t he- 
er her ſhare to her father, when ſhe ſhould become entitled to ing ſufficient. 


it; but if ſhe ſhould die before 23 ſo as never to become enti- 'y —_— 


fed to it, her huſband ſhould not refund any part of the por- election. 
VOI. I. Uu u tion. 
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to her father's Bankers in London, empowering them to accent 
her ſhare of that ſtock (which had been transferred, but not ac. 


to that given by his father, as the father died, before he was cz. 


farther directions. 


Caſes in Chancery. 


tion. Mrs. Bavg/'s ſhare was transferred accordingly, I. 
ſhare of Mrs. 77dell was transferred in the ſame manner, ey, 
on her marriage, or as ſoon afterwards as ſhe became entit,, 00 
to it. The transfers of William and Charlotte took place aft 


the will; thoſe of the other children, who transferred, before it 


On the 8% of February 1784 Sarah executed a power of attorys, 


cepted) to receive dividends, and to transfer; but no trans 
was ever made under this power. There was no diſpute as 9 
Thomas's right both to the legacy given by his grandfather, and 


pable of making a transfer. Teſtator at his death was not 9 
ſeſſed of 10 much ſtock, as he had deviſed, by a conſiderable 
deficiency. The bill was by Baugh and his wife againſt the exe. 
cutor, claiming the legacy under her father's will ; there were 
three «queſtions; firſt, whether the portion given with Mrs, 
Baugh was to be confidered as a ſatisfaction, or an ademption 
of the legacy pro tanto ; ſecondly, whether theſe legacies were 
ſpecific or not (which was given up by Plaintiff without argu. 
ment). Thirdly, whether Mrs. Jones's ſhare under her grandi. 
ther's will ought not to be conſidered in this Court as aQtually 
transferred to the teſtator, or at leaſt whether he did not conſi- 
der it as transferred, and as part of his property, ſo as to put 
her to her election. 


The late Ma/ter of the Rolls * fitting for the Lord Chancelhr 
directed the accounts, and an enquiry into the laſt point, which 
the Ma/ter reported againft defendant Jones. Exceptions were 
taken to the report, and another queſtion was made as to the 
propriety of admitting parol evidence, upon which the report 
was grounded. The cauſe came on upon the report, and for 


Mr. Mitford and Mr. Richards for defendant Jones. 


Parol evidence cannot be admitted to ſhew, teſtator conſider. 
ed this ſum as part of his own property. There is no ambiguit) 
in this will. Does the circumſtance of his not having 10 much 
ſtock give an opening to any ſort of evidence? The evidence 1s 
offered to ſhew, he meant to include other ſtock than his own; 
there is no caſe for that. Where a man was in poſſeſſion of 3 


* Sir Llayd Kenyon. | 
| ) J geh 10 
0 | reeno 
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ſrechold eſtate in fee ſimple, and was alſo tenant in tail under 1790. 
d ſett ment, the entail having never been barred ; upon —— 


an 0! | 
a deviſe of 3! his freehold eftate your Lordſhip refuſed parol 2 
evidence to ſhew, he meant to include the eſtate tail. Rr ap- 


Lord CHANCELLOR. 


The ambiguity can only ariſe, where the will fails of ex- Latent ambi. 
k 2 8 1 uity ariſes 
preſſion. If it ariſes dehors the will, it is a latent ambiguity, rad 2 


and evidence may be admitted to explain it (x); otherwiſe, it wil and er 
it is a patent ambiguity, appearing upon the face of the will it- r 

3 . * 6 . ; * 
ſelf, In the firſt of all the caſes upon the ſuhject concerning Pee ; main 


the Manor of Dale, there being two of that name, evidence may nors of the 
be given to ſhew, it is applicable to one or the other; then to of an . 
ſhe'y, to which; fo where there is an inadequate deſcription of 8 


a child. it is admitted to ſhew, what is an adequate deſcription child: not to 
bit; then fee whether that correſponds with the reſt of the 2 


ty upon the 
face of the 
will. 


Mitford. 

ſſeee caſes there were two things anſwering the 
deſcr:1.,0n, In the other nothing; here there is only one. An- 
genes d. Emmot, 2 Bro. Ch. Ca. 297, teſtator gave ſeveral lega- 
cies, and his perſonal eſtate was inſufficient ; he had a power 
of diſpoſition over a confiderable ſum, and might have conceiv- 
ed, that that ſum was part of his perſonal : but your Lordſhip 
retuſed evidence of that intention. 


Mr. Lloyd for the executor. 


There are caſes, where the Court has proceeded upon circum- 
ſtances ſuch as theſe, and put parties to their election. As if 
teſtator's property is not ſufficient to anſwer all the purpoſes of 
the will, they have conſidered that circumſtance as evidence of 
his intention, and would not let parties, ſuch as theſe, diſap- 
point the other legatees ; as where a man deviſed an eſtate to 
another ſubject to ſeveral rent charges; and among the reſt one 
to his wite, without ſaying whether it ſhould be in bar of dower 
or not; ſhe would have both, if the eſtate was ſufficient ; if 
not, ſhe muſt ele&t (. Pearſon v. Pearſon, 1 Bro. Ch. Ca. 292. 


*) Pot in Neurſe v. Finch. 
{y) 1 Ve. 230, 3d Edn. Note. 
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ther. 
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Solicitor General 


Cited Fonnereau v. Poyntz, 1 Bro. Ch. Ca. 472, for admitting 
the evidence. 


Lord CHANCELLOR. 


The difficulty of the caſe is, that here teſtator has deſcribe 
this ſtock as being his property then exiſting as ſuch a fund; 
turns out, that if this is not added, teſtator has no ſuch yg. 
perty ; and therefore creates, what the law calls, a latent am. 
biguity ; and induces a right of proving, what he did mean hy 
a deſcription inſenſible without that proof. A will is . 
tory, but a ſpecifick bequeſt is fixed as much as a deviſe of land 
Suppoſe he had recited, that he had ſo much in the funds 
which he really had not, and that he bequeathed and divided 
that ſum ; would not that fact of his not having it be proper 
evidence to be admitted to ſhew it to be an imperfe defer; ip- 
tron? And if ſo, other evidence muſt be admitted to ſhey, 
what the thing was, that he did mean to give. Where 2 
teſtator uſes certain words, which pin facie give a clear ac- 
count, the ſame fact that enables you to prove, that there is a 
latent ambiguity, enables you to prove, what was his inten- 
tion C2). 


N. B. The point was not determined, but the evidence was 
agreed to be admitted then without prejudice. 


The other evidence, beſides the letter of attorney, was the 
depoſitions of Ea/tcote, one of the Bankers, as to a converſation 
between him and Mrs. Jones previous to teſtator's death; in 
which ſhe ſaid, ſhe had or would transfer her ſhare to her ta- 


f 


Solicitor General and Mr. King g. for Plaintiff: Upon " fe 
queſtion. 

This is no fatisfaftion. The portion was advanced to the 
huſband for his abſolute uſe ; but the legacy was under particu 
lar limitations, to her for life, remainder to her children and 
grandchildren, and for default of thoſe among teſtator's other 
children; which limitations will be diſappointed, if this is con- 


(z ) Parol evidence admitted to explain a will where doubtful, not to contradid. 
Hampſhire v. Pierce, 2 Vef. 216. 1 Ve. 231, note. 3d Eda. 
| = ſidered 
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adered as a ſatisfaction. The queſtion muſt be determined en- 
tirely upon the inſtruments themſelves. In order to be a ſatis 
faction the objects ought to be not only ſimilar, but equally be- 
acfcial ; here it is not ſo; for it is money given into the pocket 
of the huſband,. and cannot he applicable to the purpoſes, to 
which theſe funds were to beapplied. 


han the third queſtion. 

The warrant of attorney was an agreement by Mrs. Fones 
to transfer. She did at leaſt by the power, ſhe executed, give 
ner father reaſon to ſuppoſe, he had ſuch an intereſt in this, that 
he might transfer it ; and ſhe ſhall not be allowed to put this 
ſum in her pocket; which will make a deficiency in the other 
legacies, if ſhe takes it out of the fund, and comes in with the 


re for her legacy. 


Mr. Mansfield, Mr. Lloyd, Mr. Stanley, and Mr. Pemberton, 
for the Executor. 

This is a caſe, in which the Court will lean againſt the de- 
mand as much as poſſible ; becauſe this is certainly a caſe of a 
double portion. The executor has no ſpecifick legacy, but is 
only entitled to the ſurplus : but there will be no ſurplus, on 
the contrary a conſiderable deficiency, if theſe claims are eſta- 
bliſhed. He has expreſsly made the legacy a ſatisfaction of the 
covenant. Hariop v. Whitmore, 1 P. Will. 681, Warren v. 
Warren, Elliſon v. Cookſon (a). It appears, teſtator looked upon 
that ſum as his property. That 1s ſufficient for us to ſhew (con- 
e curia) he took this transfer from four of his children (b). 


Mr. Mitford and Mr. Richards for defendant Joncs. 
Teftator intended, Mrs. Jones ſhould have both the legacies 


under Martin's will and his own. He did not at the time of 


making his will underſtand, that he was in poſſeſſion of this 
zum, nor form his will upon the ground of coming into poſ- 
icffion of it. If evidence is to be admitted, it muſt be of a di- 
rect contract between the teſtator and his daughter, one re 


(a) ante. and 3 Bro. Ch. Ca. 61, 

% The transfer by Mrs. Janes was not completed; becauſe the fon, who took the 
letter of: attorney in order to have the transfer made, being obliged, as is cuſtomary, 
to leave it one day, neglected or forgot to call again: This was not relied upon, being 
on!y ſupported by the evidence of the ſon, who was objected to, as being intereſted. 


VOL. I. XXX queſtzng, 
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1790. queſting, the other granting, the transſer; but here is no actual 
Vo evidence of the fact of the trarsfer, no evidence to guide the 
v diſcretion of the Court upon this ſubject. It is imputing a very 
improper intention to the father to wiſh to take this from his 
daughter, for whom, it appears, he had great fondneſs ce). He 
took an aſſignment from his eldeſt fon James Read, but he gave 
him a conſiderable ſum of money, and ſet him up in trade; þ 
| he advanced money to and let up in buſineſs William, and made 
his transfer when 23 the condition. So there was a conlidera. 

tion both to Mrs. Baugh and Mrs. Fidell. Thomas is not t; 

part with his intereſt, becauſe he had no conſideration for it, 

His general intent was, that none of his children ſhould give jt 

up, unleſs for valuable conſideration, which muſt apply to Mrs, 

Jones, He intended to make all theſe children equal ; for this 
purpoſe he has been very minute in his bequeſts, even to ſmall 
fractions. He meant to give each of them 10,0007. ſtock. With 

this view he made a proviſion for Mrs. Fidell, calculating upon 

what he had before given her, 2/3. 40007. and he gave her 3 1000 

and a fraction, which, ſtocks being then at 58, would he juſt 
ſufficient to purchaſe 10,000/. in the 3 per cent.; ſo would the 

legacy given by his will, together with the ſum given by the 
grandfather ; and no reaſon appears, why he ſhould make any 
difference between them, hut his letters prove the contrary. 

The evidence principally relied on is this letter of attorney; 

there was no direction given to the agents to transfer this flock. 

It was fimply a power to accept ſtock, receive dividends, and 
transfer. It was neceſſary for the former purpoſe, becaute, 

though transferred to her, the had never accepted, and was too 

ill to go for that purpoſe, or to receive dividends ; and nothing 

is more uſual than to inſert a power to transfer to be ready 

upon ſending any particular inſtructions; it is by no means lo 
uncommon, as the Maſter's report has ſuggeſted. Mr, Eaflert, 

one of the Bankers, in his depolitions ſays, that this converla- 

tion happened previoully to the teſtator's death, but he does not 
recolle& the time, which might be very material. Teſtator had 

in his mind the ſtock, as incteaſed by the ſeveral ſums trans. 

terred by his children: but this ſhare was not mentioned in the 

account tranſmitted to him by the Bankers. If he underſtood, 

that ſhe had transferred this, would he not have ſaid, he ſhoul 
be credited for a larger ſum of ſtock, upon accouut of her ſhare: 


e) His letters were read to prove this, expreſſing ſorrow for her bad ſtate ol 
health, Ec. 
but 
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but his making no inquiry is explained by this circumſtance, 
that ſhe was at her brother's houſe in a bad ſtate of health, and 
therefore he imagined, ſhe received the dividends, though in 
act they were not received by any one for ſome time before his 
geath, lince which the executor las received them. 


ä—NU— — —— — 


Fntries were read from the books of the teſtator and the 
rankers to ſhew, that he was credited with the increaſed ſums 
of ſtoek upon the ſeveral transfers made by his children ; and 
hat he never was credited with this ſhare of Sarah,; and letters 
were read ſhewing his anxiety to have the transfer of his ſon 
1 i/lian's ſhare completed, but in which there was no notice 


taken of Saral's. 


Lird CHANCELLOR. 

The thing, I doubt upon, 1s this; this is a ſpecifick legacy. 
The teſtator takes notice, that he has, or fancies that he has, a 
ſpecifick ſum in ſtock, capable of ſuch diſtribution as he has made 
ol it ; ſhares of 8000/7. Et. are the diſtinct ſhares, he propoſes 
to give of that ſpecihck ſum. Upon the marriage of his daughter 
he transfers part of that ſpecihck ſum ſo mentioned in his will, I 
2orec, to different uſes ; yet I doubt whether, though not to the 
ame uſes, it will not operate as an ademption, if not a fatisfac- 
tion, being given as advancement in marriage. 


Y9/7c1tor General in reply. 

Caleßs for that purpoſe there is no pretence to ſay, this is a 
ſalistaction. It was out of the whole aggregate he had, not a 
Inecitick fund. He takes notice of his covenant, and ſeems to 
have been aware of the demand upon the eſtate of Martin, and 
wepotiates with them with reſpe& to that demand. By his 
will he propoſes to become purchaſer of their intereſts in the 
bocol. Mrs. Baugh was entitled to a ſhare of that, ſubject to 
hls appointment; and he Rates, that the legacy is to exclude her 
In any part of that. Afterwards upon the marriage the por- 
lion was advanced; and there is a politive ſtipulation in the ſet- 
lement, that ſhe and her huſband ſhould transfer the ſhare un— 
er in's will, when entitled to it. This ſact was looked 


9, that ſhe might die before 23, and by that accident he might 


3 come purchaſer of that; and he has expreſsly ſaid in the 

Ma ic 

latlsmont, that though he means to have this ſhare, if he can, 
in 
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in conſideration of the portion, yet the huſband is not to rey 
any part of it, in caſe by her death before 23 he ſhall be Cifay, 
pointed. If the father had died within a week after making 
this will, Mrs. Baugh would have had a much larger Proviſion 
than Mrs. Fidell, and reaſonably ; becauſe Mr. Baugh ſettle 
20,0007. upon the marriage, Mr. Fidel only 50007, This 18 2 
caſe, where the will profeſſes upon the face of it to be a ſatisfe, 
tion for one demand, the portion for another. When he made 
his will, he was looking to, what he had advanced Mrs. Fiq,j 
and inſiſted upon retaining, what he took from her; but he did 
not treat ſo with Mrs. Baugh, whoſe huſband made a much larger 
ſettlement upon her. The advancement of different portion 
ſhews, he meant to treat them differently. In no caſe has the 
Court ſaid, a ſum of money, given by a will in ſatisfaction of 
one ſum, ſhall be adeemed by a ſum of money agreed to he ad. 
vanced upon contract to purchaſe another ſum ; the Court can. 
not go upon ſuch looſe principles. If the party ſtates his inten. 
tion, the Court will act upon what, he ſtates. They cannot ay, 
this is a ſatisfaction; for that purpoſe they muſt ſay, that though 


he gave this legacy in lieu of the intereſt in the 6000). and 


though, if he had died immediately, ſhe ſhould have taken that 
legacy, and alſo the legacy under Martin's will; yet that his 
kindneſs for her grew leſs at the time of her marriage without 
any reaſon for it, and therefore ſhe muſt loſe that ſum. There 
is no cauſe to ſay, the perſons in remainder are to be conſidered 
as ſatisfied as to their proportions of the fund left. Though her 


lite eftate was to go in ſatisfaction of her intereſt in the 6000/.; 


there is no reaſon to ſay, he meant them to take nothing. Sup- 
poſe her children and grandchildren had been dead, Mrs. Fidel 
would have had a right to ſay, he gave her a contingent interet 
in that legacy to Mrs. Baugh; ſo would the other brothers and 
fifters; and particularly James Read, wHo had no ſpecifick ſtock 
except a contingent intereſt in the ſhares of his brothers and ſiſ- 
ters, who ſhould die without children. It would be very harlh, 
that they ſhould be cut off, becauſe ſhe got 50001. upon her 
marriage; that advancement cannot ſatisfy his intention of kind- 
neſs to all her children, grandchildren, and his other children. 
So if the limitation over had heen to me, it would be the ſame. 


Lord CHANCELLOR. 


It cannot apply in the ſhape of a ſatisfaction; and unleb 


made out to be done with intention to adeem, it is nothing f 
all. 


3 Pe 
mut 
ag. 


Cel} 
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all. Suppoſing this 8000/7. to he a proportion of a certain ſum 
ganding in teſtator's name, and that he diſtinguiſhed the whole 
by ſhares of 8000/.; and that he had done, what you argue, fair- 
ly; 1. e. given by will to 4 for liſe, remainder to a firanger 
without any intermediate limitation for the ſake of the chil- 
gren; and had upon the marriage of his daughter applied part 
of that ſum ; is it not evidence of an intention to adeem without 
ſatistying? here the ground rather fails, becauſe it is not certain, 
hat he thought, he was diſtributing a certain ſum. 


Solicitor General. 

Advancement of part out of the whole is not evidence, that he 
meant to deſtroy my legacy more than thoſe of the other perſons, 
The true inference is, that he means to prejudice all equally, rather 
than one only, merely becauſe he ſays, he means to prejudice 
ſomebody. As to the other queſtion, there is no pretence for a 
conſideration for the letter of attorney; and Thomas, by the acci- 
dent of his father's death before he attained 23, has got a larger 
proviſion. This power of attorney is not ſuch, as is repreſented : 
ſuch as a man would ſend to his Banker; the power was only 
neceſſary to accept and receive the dividends. This ſtock was 
transferred to her in Augy/t 1783; and the power of attorney 
was in February 1784. In the entries of the hooks Mrs. Fidell“s 
ſhare, even after it had been transferred to him, is called Mary's. 


Lord CHANCELLOR, 
t is impoſſible to ſay, this is either a ſatisfaction or an 
demption; it is not expreſs enough. I think, the father in- 
tended to give this right to a ſum expected to accumulate before 


his death by the addition of all thoſe ſums at leaſt; if not of 


others ; therefore 1t does not come up to that point, which I 
mould have thought, and perhaps have been wrong in ſo think. 
ue, it 1t had been a certain ſum diſtributed in certain propor- 
ens. Upon the other point, if I was to indulge conjecture, I 


iu, he meant to get in all thoſe ſums, and in this ſhape of 


bei cents. ; but the evidence is not ſufficient in my opinion. It 
mutt go back to the Maſter ; and take it, that by conſent it was 
agreed to conſider the evidence taken before the Maſter as evi- 
deuec in the cauſe. Coſts out of the general eſtate. 


VoL, I. | Yyy 
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1791. February 3d, 1791. 


OLICITOR General moved, that a purchaſer ſhould he x 
| liberty to apply part of his purchaſe money in diſcharge q 
wed, aa a mortgage upon the eſtate. Some of the parties, who were 


charge ofa competent, conſented : Some were infants. 
mortgage on 


Purchaſer not 
permitted to 
apply part of 


the eſtate, | 
though ſome 7 

of the parties Lord CHANCELLOR 

conſented, Aſk 2c 

payer ed, if it appeared upon the report, that there was ſuch 


infants ; and, an incumbrance; and, being anſwered in the negative, ſaid, 
that there he douhted, whether it could be done even by conſent ; becauſe 


was ſuch in- 


cumbrance, there was nothing to ſhew the Court, that there was ſuch an 
not appearing . 


on the report, incumbrance: though perhaps, if the parties were all compe. 
_—_— tent to conſent, and did conſent, it might be done. 
all were com- 
petent, and 


ann > Upon this Solicitor General moved to pay the whole purchaſe 
money into Court. 
PARSONS D. PARSONS 
1791. February Sth, 1791. 
Annuity be. ESTATOR by will created a truſt to pay an annuity ot 


queathed to 


teſtator's bro- 751. to his brother Edward Parſons for life, and after his 
ther Edward deceaſe to go equally among his children by his preſent wile. 


for life, re- - x : 8 
mainder to his At the time of making this will he had no brother living ex. 


e cept Samuel Parſsns, who had a wife and children: but four ot 
_ 2 five years before he had a brother named Edward Parſons ; but 
ate 


will he and his he and his wife were dead at the date of the will; and other 


2 "ng legacies were given by it to his children. Teſtator had been in 


es the habit of calling his brother Samuel by the name of Edward 
ad Other le- 


gacies under and Ned. The bill was brought by the children of Samuel 


it; and teſ- : SH , COS 
fator had onty againſt the truſtees 3; and upon theſe circumſtances, which v 


one brother, proved and admitted, the only queſtion was, whether teitator 


Samuel, whom ! 


he had been intended his brother Sammel, when he named his brother Edwars 


Lyn 


the 


Mont 


thou 


4 
Day 
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1791. 
Jord CHANCELLOR W e 
Upon all theſe circumftances decreed an account according to Parzons 


prayer of the bill without argument (a). v. 


Pak sos. 


in the habit of 
9 calling Ed- 
ward and 
— ; Ned. His 
children held 
to be entitled 
upon theſe 


FARL of SCARBOROUGH v. PARKER. 3 


Ces. 


February 8th, 1791. 1791. 


the 


[LL to have title deeds delivered up. Defendant in his Defendant, 
ſtating him- 


B anſwer ated, that he was truſtee for children's portions {18 for 


t the amount of 20,000/. and for mortgagees generally with. mortgagees, 
; . 2 8 decreed to de- 
out naming them : He admitted, that Plaintiff had a right to liver up deeds, 
have ſome of the deeds 32 up; and by his Counſel only e _ 
inqui to what deeds. them; ſo 
deſired an inquiry as that Plainti# 
could amend. 


Mr. Mansfield for Plaintiff. 
The portions have been paid long ago. Defendant was the 
agent; and admits, that the deeds are relative to the Plaintiff's 


eſtate. 


Lord CHANCELLOR. 
It is no anſwer at all. If he was truſtee for mortgagees, he 
ought to name them, ſo as to enable Plaintiff to amend the 
bill; which he cannot do now. Therefore he muſt be decreed Cofts given. 


to deliver up the deeds, and pay the coſts. 


a. Legacy good; though both Chriſtian and ſurname of legatee miſtaken. Beau- 
mont v. Fell, 2 P. Will. 141. Parol evidence not admitted to fill up a blank in a will; 
tough it is to explain a nickname, or where there are two perſons of the ſame name. 


lig v. Attorney General, 2 Atk. 239. 
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COLLET V. LAWKNENGE Tt 

| 4 n. 

1791. February 8th, 1791. x r 
eee 7 LKINSON in 1779 bequeathed to his wife the leaſe q * 


bia wife the his houſe, and all his houſchold furniture, plate, linen, 


a 
ous N Se. Then he gave her the intereſt of all the money, he hould mY 
the forekers, die poſſeſſed of, for life. Then he farther gave her one half af a 

* en for tent 


life the inte- the money, which ſhould be due to him at his death, to be 
reſt of all mo- diſpoſcd of as ſhe ſhould think proper; except a ſum in the 


ney he ſhould 


die poſſeſſed hands of Ne/for, which, he deſired, ſhould be continued in his 


f: then half 
2 N hands, as long as he pleaſed, he paying the intereſt to Mrs. 


e at JW7lkinſon. He then directed, that in caſe the intereſt of the 
18 QC 


(one except» money, he ſhould die worth, ſhould not be ſufficieat for the 


ed, which he . . . . 
2.64 del. maintenance of his wife, his executors were to allow part of the 


« to m_— as principal out of what ſhould be due to him, except what was in 
ong as he 


pleaſed, pay- the hands of Nefſon, to be applied to make her life eaſy and 


h - 
ng bn comfortable. He gave to his fifter Eleanor Nelſon after the 


to be diſpoſed death of his wife the intereft of all his money remaining ; and 
of as ſhe (5 ] 9 : 
thought fit. alter her eath to her daughter Ann Nelſon, afterwards married 


In caſe the in- Te 
erer ger to Col/et, all ſums of money remaining, for her ſole uſe for 


money, he (ver: and in caſe of their deceaſe before the death of his wie 


ſhould die 2 1 WS - 1 
worth, ſhould he directed one half of all ſums remaining to be diſpoſed cf 


not be ſuffici- ag his wife ſhould think proper; the other half to the daughter 


ent for her 
maintenance, Of au H7i/kinſorn. He then appointed executors in truſt for ti: 


executors to 45 
allow part of 499 to claim and receive all ſums of money due to him; 


principal out an ? . 
Cf the debts, gave each of them a legacy of 1o/. Teſtator died 1786. 


except that The exccutors had advanced to the widow, according to the 


before except- 
ed, to mee Power they had, 96/. to enable her to pay ſome debts of her 


her life ealy own. After her death the hill was „brought by Mrs. Call 


and comfort- : : 
able. After againſt the repreſentatives of the widow, who were allo repre- 


her death in- ks 
pr * eee es of hs teſtator, for an account of his perſonal eſtate; 


money re- and to have the intereſts of the parties under the will ſettled; 
maining to {? Q ] ; . 
his ger, af. infiſting, the widow had no power to diſpoſe of more, than was 


ter her death 
26 ſpecifically given to her. Defendants contended, that ſhe was 


ter all ſumsre- entitled not only to the intereſt of all the property during her 


keg f 4 I . ; s 
er il they liſe, but alſo to the diſpoſition of a moiety of what was due to 


die before his him at his death, except the ſum in the hands of Nelſon. 


wife one half 


Mr. 
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5 | 1791. 
Mr. Mitford and Mr. Richards for Plaintif}. Nr Wong 
OLLET 
is impoſſible to give ſenſe to the will according to Defen- . 
i LawRENCE. 


. FR p Y ] 5 
1art's conſtruction: for by that the ambiguous words cannot fan ums 0. 


de reconciled with the latter diſpoſitions: otherwiſe they may. malving to be 
Teftator by giving her the intereſt for life ſhewed an intention, gif. mona 


. : =, „think fit, the 
gat ſhe was only to have an income; and then Detendant's (ns = 


onftrudtion is abſurd ; becauſe it would be giving her the inte. Upon bill by 
BY 25 , - »___ teftator? 
teh of the whole for life, and one half abſolutely. But his in- — 


tent is clear from the paſſage permitting the executors, if the 2 
wort is not fufficient for her maintenance, to advance at nicce held en- 


* {* . a A ; , 4 
their diſcretion out of the principal what they may think necel- 9 


fry ſor that purpoſe. This ſhews, he meant to keep the prin- debts and a 
lar. ; g f ; moiety of all 
ab one fund, not to be diſpoſed of during her life. The truſt debts but that 
: , A d: th 
to the executors extends to the whole: ſo does the language, 5 


where he ſays “ the money due to me,” and © in caſe the intereſt to wife's "oy 
. . . | . | cutors, who, 
« of the money, 1 die worth, is net ſufficient, Sc thole phraſes beiag alſo ex. 
Tar ] - : ecutors of teſ- 
include the whole. Here therefore appears a clear intention, 3 


that the principal, except what ſhould be fo advanced, ſhould drcreed to 
remain. Then the diſpoſition over of ſo much, as remains at 3 
her death, muſt mean ſo much, as remains, in caſe the execu- _—— 
tors ſhall advance any thing ; and they have advanced. The power. 
Güſpoßtion in the event of the death of the deviſees over before 

that of the wile alſo applies to the whole fund. The latter 

words of a will muſt control the former. The conſtruction 

then is, that he gave her intereſt of all, beſides the ſpecifick le- 

gacics; to much, as the executors ſhould not reduce in the 

manner pointed out, to remain for the benefit of his fifter and 

„ccc: and to his wife one half of the principal in the event 
vpartcularly deſcribed only. 


Lord CHANCELLOR (7e7thout Learing Counſel for Defer:- 
dau.) : 
Le gave her a moiety of what ſhould be due to him, exclu- 

Weg what was in the hands of Nen, immediately upon his 
cal. That immediate diſpoſition ſeems to exclude the infe- An exprets 
_ ne” N . : immediate 
cue UMNg from the Power of the executors; and the queſtion, diſpoſition in 
whether the li., NET; IS REIT ral one. 4 will not 

| the laſt clauſe is not an expoſition of that general one. © rolled by 
er thing is, he gave her the intereſt tor Jiie of all the rer gg in- 
3 . 3 7 . . ference. 
wir, he ſhould die pofleſſed of; and farther one half of the 
Mo due to him at bis death exclufively of the ſum in the 
/ a N * 77 . f i 
e Of Nene but the moiety, he afterwards gave her, was 
You, I, | 2 2 2 0 


Ty 
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1791. of the whole; which does not apply ad idem and I muſt gin 


Forter ſome effect to every part of the will. If ſo, the other claygy 


11 will be reſiduary. The only queſtion then IS, whether I cn 
a 


OR, apply the other clauſes to it; and I do not think, they wWill 

to every part Ply. I do not think, the latter words are inconfiſtent, Th, 

ofa will.  ditficulty is how to force the ſenſe of general words againſt dh 
expreſs directions of that clauſe, unleſs it can be controlled hy 
the apt application of other parts. It is a different hequet gf 
one moiety. I think, the Plaintiff's conftrution would be gy, 
ing too far. The Plaintiff is entitled to the whole beyond the 
debts, and to a moiety of the debts. Therefore let an account 
be taken to ſee the amount of the debts due to teſtator at his 
death above the ſum in the hands of Nelſon - and declare the 
Defendants, executors of Mrs. J7Ikinſon, entitled to a moiety: 
the other to remain as part of the eſtate of teſtator; and to he 
laid out in three per cents. for Eleanor for life, with liberty tg 
apply. Mhatſoever was advanced by the executors to the wi. 
dow, ſhall be out of her ſhare. Her executors, who are ali 


executors of teſtator, may take that out of the moiety, which 
became hers to diſpoſe of. 


— * * 


IN THE EX CHE AUER. 


. February Toth, 1791. 


EYRE, Chief Baron. 
HOTHAM, 

PERRYN, Barons. 
THOMPSON, 


7 


3B UL ee A REES 


Teſtator devi- HIS cauſe ſtood for judgment. Lord Chief Baron ſtated 


ſed to his 1 8 
1 the caſe, and delivered the opinion of the Court. 


houſes; to 
his ſiſters his : : : 
ee inſe- The teſtator deviſed to his wife ſeveral houſes ; but did not 


* give her any intereſt in the general produce of his eſtate. He 


then divided then goes on thus. © T farther impower my wife to give ava 
his fortune in 


ſmall lega- at her death 1900/7. ; Ioo!. of it to Elizabeth Turner, lool to 
cies, but the „“ Mrs. Bennet; the other Soo. to be diſpoſed of by her bf 


legatees to un 
: & wall. 


canin. 
and 
wile 
Man 
155 

reſu! 
with 
or a 

Cou 
dant 
me 
tere: 
a tr. 
rity. 
ſom 


1 
Unc 
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Then he gave to his two fifters for their lives his 1791. 


Co will. 1 
Iv moncy in the funds and other ſecurities: and he anx- ut 


_— Burr 
fly repeats, that his legatees are to take nothing till after the v. 
4 Vary, 


* wo litters: h gn 728 given 
geath of his wite and 4 ut nothing more was g cs welt 


tn the wife, than w hat I have mentioned. He then divides his till the death 


: | a : 1 of his wife 
ortune into ſmall legacies, upon which nothing ariſes ; and and qpe,,. 


bare the reſidue to two young women, named Crowe. The and made 
85 re ſiduary le- 


ite died without making any diſpolition of the whole of this gates: Un- 


der the fol- 
1552], or any part of it. The bill is againſt her executor claim- l 


ing the oc. which ſhe had the power to leave to FE/:2abeth © Timpower 


© my wife to 
Zinner. The quellion ariſes upon the particular words ſtated, . xr away 


together with the obſervation upon the other parts of the will, 7 2 


that no more was given to the wife, than by the firſt words. It © 10. to 


« A and B 
as inlifted for Plaintiff, that the 100/. which the wife was im- 4 ape 7 each, 


; ce the reſt 
powered to give, was {ſufficiently deviſed by this will: and ar- be Gifpoſed 


gued, that expreſſions importing recommendation, delire, re-“ of by her 


6 wil” th 
queſt, Sc. like the words in the Raman law, pelo, rogo, fide? ;, 1 


-mmiitto, Sc. are in their nature, at leaſt in a will, compulſory, !*gacy. but a 
naked power 


and words of deviſe : therefore when teſtator impowered his to the wife ; 


wile to give to a certain object a certain ſum, that is a legacy. 23 


Many caſes were cited as authorities for this; from 2 Yer. = _ 
jon, the ob- 


5 down to Vynne v. Hawkins, 1 Bro. Ch. Ca. 179. The clear jects ſpecitied 


reſult of all is, that where the abſolute intereſt is given to one gag“ en 


with any expreſſion, that the deviſee ſhall diſpoſe of the whole, Deviſe of ab. 


: {olute intereft 
or a part, to a particular perſon, that does not amount to a de- 10 gue with 


viſe properly; but will raiſe a truſt for that perſon, which the 2 expret: 
N FI ſion, that be 


Court will execute after the death of the deviſee. For Deien- ſhall diſpoſe of 


. . the whole or 
dant it was truly obſerved, that this doctrine could not affect nt A, not 


the preſent caſe ; becauſe the wife had not only no abſolute in- properly a de- 


viſe, but a 


tereſt in the 100. but none at all: ſo there is nothing to raiſe truſt for A, 


7 l £ which e 
a truſt, The deviſe therefore to her is merely a naked autho- a yet i 


rity, which the principle of theſe cafes does not touch. From any of 
- * » . . . | CE vi- 
ome ol thoſe caſes this doctrine alſo ariſes, which is nearer to ee. 


theo nroſent co 1 C7 4 6 Deviſe to one 
ne preſent caſe ; that a deviſe to one for life or abſolutely upon f 20 


the lace of it, with directions that he ſhall diſpoſe ol it to ano- ſolutely with 
thes i | . ; 2 : directions that 
her at his death, ſhall operate as an immediate deviſe without he ſhall dic-- 


any 66. N | 1 . it poſe of it to 
lach diſpoſition. In arguing the caſe in 2 Fern. 467 it . 


lems to be admitted, that a deviſe to one for life, with direc- death ope- 


q 1 
11025 that at his deceaſe it ſhall go to J. S., is an intereſt for jog ey ha 


ite to the firſt deviſee, remai: nder over. Here teſtator impow- fach died. 
ers his wife to give 1000l. The word © 7mporcer®” mult. be un- tion. 
derſiood to be imperative, as the only poſſible medium to make 


it 
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1791. it the teſtator's own bequeſt. If it can be ſo conſidered, fl 
A teſtator may be conſidered 2s doing that, which he compels an, 


Burr | 
v. ther to do: and in a will, where the intent is every thing. 
VARDV. 80 It 


may operate withovt the aſſiſtance of the iuſtrument. But can 
it be conſidered from the word © 7mpower” that he intended 
Elizabeth Turner and Mrs. Benne! to have each 1001. after the 
death of the wife at all events? As to the Soc.; it cannot be 
ſaid, he deviſed that ſum ; becauſe no object was marked gy 
by him. Unleſs ſhe ſelects objects, that deviſe cannot take ct. 
fect. As to the perſons named; if his intention was, that they 
ſhould at all events take ; why deviſe to them differently from 
all his other pecuniary legacies ? The plain import of the words 
with the context ſeems to be this: he gives the refidue to thoſ 


women named Crowe but ſays, his wife may diſpoſe of 10co}. : 


if ſhe pleaſes : if ſhe does, ſhe muſt give 1027. to each of theſe 
women; the reſt as ſhe pleaſes. The word “ 7mpower” in its 
A power .. moſt obvious ſenſe is unfit to create a charge. The party my? 
_ 2 execute the power to create a charge. It was not argued, that, 
a charge. if it was the caſe of a power, the Court could do any thing to 
execute it. Upon the whole we are of opinion, Plaintiff is nc 


entitled to this ſum of Io. and that the bill mu be dit. 


milled. 
IN ũ THE EX CHE QUE 
1791. February Ioih, 1791. 
GRAHAM vv. GRA HAM. 
| 7 

1 ae 45 HIS cauſe Rood tor judgment. Lord Chief Baron ſtated 
charge out of the caſe, and delivered the opinion of the Court. 

an eſtate, de- 

viſed in ſtrict 6 
ſettlement, This is a bill, claiming an annuity or rent-charge ot 10% 


aſſigned it to ; : . 
creditors as a a Year and ſome arrears againſt Sir James Graham, tenant 1 
collateral ſe- . Sb 

. . 7 4 O- 
n, 'To- poſſeſſion of the eſtate, againſt the ſurviving executors of D 


none 0 . tor Robert Graham, a former tenant of the eſtate; and again 
WITH INTENT ITO 


redeem it for Mr. Booth, heir of the ſurviving truſtee under the will of Lady 


the annuitant 1 | 3 | 
cs bidet IF. the deviſor of the annuity to the plaintiff Charles Gralum 


the creditors The prayer of the bil! is for an account, of what is due to by 
Plainti 
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Vaintiff for arrears of the annuity to the time of the death of 1791. 
Doctor Graham, to be anſwered by his executors out of his — 
lets; and for the arrears due fince his death, to be anſwered r ga 
ly Sir James Graham ; and to have a receiver appointed; and Granan. 


| 5 diti 
he growing payments ſecured to the Plaintiff; and that Booth of ane 


may join, if neceſſary, to eſtabliſh the will of Lady V. The their ſecuri- 


ties to an- 


gate of the caſe is this. Both the Plaintiff and Dr. Graham nuitant to be 
vere nearly related to Lady V.; the former being the fon of cancelled. 


Executors of 
ber elder brother; the latter the ſon of her younger brother. obligor paid 


he died in 1757 ; and gave the bulk of her fortune to Dr. Gra 5 


but one; 


a7, and to the Plaintiff the annuity in queſtion. By her will, ro e 


lated 1757, ſhe deviſed her eſtate to truſtees to ſettle to uſes; cauſe, though 


ind among the reſt to the intent to iſſue the annuity to the pe entre 


Plaintiff for life; and ſubje& thereto to ſettle it upon Dr. Gra- third perſos 
: | , for: creditor, 
1 in ſtrict ſettlement, with remainders over. Dr. Graham 


when he 


was ſuffered to take poſſeſſion upon her death; and kept on ſbould agree, 


it was not ac- 


terms of friendſhip with the Plaintiff; and often gave him aſ- ceptedtill af: 
fftance, which he often wanted. In 1769 Plaintiff had con- 8 
tracted debts to the large amount of 5000/, He had granted bond was re- 


3 | . . . . covered upon 
ſeveral annuities; and had made this annuity, deviſed to him, at law. An- 


2 collateral ſecurity. In particular he ſold one annuity of 60. a 838 
year to Champion ſecured by bond in the penal ſum of 840/. ; the executors 


to the annu- 


and farther ſecured by this annuity given by Lady W's. will. ity ditencum- 
He afterwards ſold other annuities to Champion, who aſſigned bereds but 


not to arrcars 


his ſecurities to Curtis at Briſtol. By Mr. Hamerſley's evidence ivcurred in 
it appears, that Dr. Graham, who died in 1781, had expreſſed gor: and 


gor : and as 


a dehre to have a ſtatement of the Plaintiff's affairs made out _ — 


in order to think of ſome plan for his relief. A ſtatement was to arrears 


; . ſince thedeat 
accordingly prepared ; and it appeared, that he had granted pet rows 


out 540/. a year in annuities ; and that arrears were due upon _— 4 
PR * 2 8 2 
thoſe annuities; and that he owed beſides 10007. upon ſimple to agreement, 


contract, Dr. Graham was informed of this; and that the an- ehe, 

nuity deviſed by Lady V. was a collateral ſecurity for thoſe the AE 
ow # not being par- 

anuities. He ſaid, he could not advance money enough to ty, mas I wal 


pay thera ; and then propoſed to give his bond for the principal 7 ane | 
ums, for which the annuities were granted, payable with inte- could not be 
elt at his death; if they would give up to the Plaintiff the ſeve- rs 

ral tecurities, they had, to be cancelled. Dr. Graham alſo pro- 

poſed to pay off the imple contract debts by bills to be drawn 

upon, and to be accepted by, him. As to the arrears of Plain- 

U!t's annuities, he did not undertake to pay them : but Plain- 

tit! was to endeavour to ſettle them in the beſt manner he 


Vol. I. Aa a a could. 


2/74 
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could. All the creditors except Curiis agreed to the propoſal 
and were contented to take the Plaintiff's bond for the arrears 
Hamer ſley ſays, he applied to Wallace, agent for Curtis; who gave 
no direct anſwer. Famerſley got the bonds prepared; and 
among them one to Curtis. On the 9% of March 1781 Dr. 
Graham executed the bonds; which were left with Hamerſſey 
and accepted draughts to the amount of toool. Hamerſley ſays, 0 


he delivered the bonds to the annuitants; and they delivered up ror 
their ſecurities, and particularly the aſſignment of the annyity The 
given to the Plaintiff by the will of Lady V., to be cancelled of th 
and that he left the bond to Curtis with Wallace, his agent, ty and 
be delivered to him when he ſhould agree to accept it. Dr. « ar 
Graham died, before Curtis accepted it; which he did after. & C0 
wards ; and the bond was afterwards delivered to him. Dr. & pe 
Graham's executors paid off the other bonds; but made a diff. « ſo 


culty as to that to Curtis, unleſs he would deliver up his ſecu- 
rity to them, inſtead of delivering it up to the Plaintiff to be 
cancelled. A purchaſer of Curtiss intereſt ſued and recovered 
upon Dr. Graham's bond. Hamerſley applied to one of the exe. 
cutors ; and ſays, he ſatisfied him, that the ſecurities were to 
be cancelled ; and that the executor ſaid, he would write to the 
ſteward to pay the arrears then due; and propoſed, that the au. 
nuity ſhould be aſſigned to Hamerſley to be preſerved for the 
Plaintiff. Hamer/ley ſays, that Dr. Graham never expreſſed any 
other object than to relieve the Plaintiff, and exonerate the 
rent-charge. It was infifled for Defendants, that the rent- 
charge, having been redeemed with Dr. Graham's money, was 
to be conſidered as redeemed for the benefit of the eſtate : and 
that the executors of Dr. Graham are entitled in equity to the 
benefit of theſe ſecurities, as repreſenting creditors having ac- 
cepted Dr. Graham's bond as a ſatisfaction for their debts; and 
are to be redeemed before the Plainfiff*s demand: and as to 
Curtis's intereſt, that Dr. Graham's bond was depoſited with 
Hamerfley as agent for him; to which agency an end was put b 
the death of Dr. Graham. The Counſel for Plaintiff agree, that 
Dr. Graham could not have been compelled to do any act t0 
complete his voluntary bounty; but inſiſt, that he had comple- 
ted the bounty, he intended, and could not recall it ; and pat- 
ticularly his executors could not. At law theſe bonds muſt be 
conſidered as eſcrows, to be delivered to the obligee upon per 
formance of the condition; and then they take effect from the! 


original ſealing and delivery: and the rule of law is, - 
thoug 
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though the obligor and obligee are both dead before the condi- I 791, 


an perlormed, yet upon performance of it the bond is good to 
2664 Granam 


charge aflets. Peryman's Caſe, 5 Rep. 84. b. was cited as an au- Sy 
hority for this. In that caſe it was taken as clear law, that CrAHan. 


. f bt :. -* Bond deliver 
it is good notwithſtanding the death of either. There is a te a wm 


1 the ſame effect in the argument of Hot v. Walſhe, perſon, to be 
Krong caſe 5 5 ofe 5 delivered to 


Bridg. Rep. 51. from the Year Book, 27 Hen. 6, 7. 1 call it a e on 
grong caſe, becauſe of the alteration of ſituation by marriage. e w 
The argument there was upon the effect of the death of tenants takes * 
if the manor, to whom there had been a ſurrender out of Court; and Hi 


> ance from 


and proceeded thus: © IF a feme fole do make an obligation; hg on 
« and deliver it as an eſcrowl to a firanger to be delivered upon very, though 
25 f , obligor and 
« condition ; and ſhe marry, or die; and then the condition is pliges beck 
performed]; and the bond delivered; it is a good bond: and dead. 
Zr ; : : g Bond by feme 
« 10 it is reſolved in Brag's Caſe, and in Butler's Caſe alſo: and delivered to a 
« it is not like to a feoffment with warrant of attorney to make mage * 


« livery ; or a grant of a reverſion ; and the feoffor die or take r A — 

huſband before livery or attornment: for there nothing paſſeth condition, 

until the livery or attornment according to Lillleton and fe- 20" nap. 

« oftee, if he enters, is but tenant at will; and it lies in the formed after 

power of the grantor to countermand it.” This is an anſwer Pe” 

to what was inſiſted upon for Defendant, that Hamerſley was 

out an agent: in the judgment of the common law he was 

not an agent, but in nature of a ſtranger; and the authority 

was not countermandable and determinable. The bond intend- 

ed for Curtis was one of Dr. Graham's as much as any of the 

reſt: It was recovered upon as ſuch. It was not impeached by 

the exccutors either at law or in equity. Plaintiff's ſecurity 

as actually cancelled. If the Plaintiff had been obliged to ap- 

ply to a Court of Equity to compel Hamerſley to go on to redeem 

ne aunuity, theſe queſtions of Hamerſley's agency &c. might 

nave been very material : and he might have been told, that a 

Court of Equity does not interfere for volunteers. But this Court of 

Plaintiff comes here in a much better ſituation, being in poſſeſ- SONY wn 

aon now of the arinuity free from incumbrances ; and aſking for volunteers. 

the ordinary relief given by the Court in fimilar caſes. Deten- 

dants are endeavouring to undo, what was done at law, or to 

raiſe an equity upon it to oppole the Plaintiff. They cannot Payment ia 

undo what was done at law; let us fee then, whether they can OF oÞ 

alle an cquity, Ordinarily ſpeaking payment made with my ney raiſes a 

money and in my name to another perſon raiſes a truſt for 1 

me: but that is only an equity, which may be rebutted by evi ard 1 
dence, evidence. 
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dence. Here the evidence is all of one fide. Hamerſley ſays, 
that all Dr. Grahams preceding bounty was not a bargain, I. 
might have taken the opportunity to relieve his eſtate from this 
incumbrance : but there is no evidence of ſuch a deſign, h. 
merſley ſays, his object was to diſencumber the annuity for the 
Plaintiff, not his own eſtate for himſelf ; and it is hardly to he 
imputed to a man, who acted with ſo much generofity, that he 
intended to take the annuity to himſelf without fir ſecuring an 
adequate proviſion for the ſon of his father's elder brother, wh, 
Had very little other proviſion. As to the executor's claim h 
payment of any of theſe honds ; it was properly aſked for the 
Plaintiff, for whoſe benefit ? They could not buy it for the next 
of kin; nor lay out the teſtator's money for the remainder. man 
in tail. Upon the whole we think, the Plaintiff is entitled to 
the aſſiſtance of a Court of Equity to ſecure to him the beneft 


of this annuity : But there is a difficulty as to the particular de. 


cree. Defendants have properly waived the objection, that the 
heir at law of Lady V. is not before the Court: but fill there 
is a difficulty to make a regular decree, ſuch as ought to be 
made ; becauſe, properly ſpeaking, we ſhould now execute this 
truſt: and, to do that we ſhould have had the heir before the 
Court, and the will eſtabliſhed ; ſo as to execute it zn 7oto, and 
not by piecemeal. Another difficulty alſo was properly waived 
by the Plaintiff: namely, the demand made of the arrears in 


the life of Dr. Graham, upon obſerving that he had acted with 


ſo much bounty, that it could hardly be confidered as open to 
demand for arrears in his life; therefore it was waived. The 
Court has no difficulty in directing the arrears of the annulty 
fince his death as againſt Sir James Graham. But the difficulty 
as to ſecuring the payments to the Plaintiff will fill occur. I 
it was a general decree for the execution of the truſt, probably 
the Court would have directed all the uſual clauſes, With re 
gard to the farther ſecurity to this Plaintiff, the parties muſt by 
agreement among themſelves ſettle it, or with the interpoſation 
of the Court: or elſe the Court muſt, as he has not taken the 
proper courſe by bringing the heir at law before the Couri 
leave that part of the caſe untouched. As to the reſt, the trol 
tee muſt have coſts againſt the Plaintiff ; and the Plaintiff mult 
have thoſe and his own againſt Sir James Graham. 


Si*3y£C) 
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Are | 1791. 
Mr. Burlon for Plaintiff | 19 


Offered to take ſecurity by bond of Sir James Graham and Granan 


as ordered to ſtand over in order to have that propoſal Ci: 


made. 


ELF ND: 4M 0. 
Alarch 5th, 1791. 1791. 


Ee EANOR Airey being entitled under articles of ſeparation Creditor of 
{rom her huſband to 80. a year went to live with Mre. 2 vs 


t 
when ſhe became a all fy upon which her huſband took Kyo EE 


TI N againſt huſ- 
W away ; and placed her in a proper ſituation at 40/. a year. ga As 


Plaintiff brought the bill for an account of what was due to her ſpe of it, 


ſrom Mrs. Alrey for lodging, board, phyſicians and other ne- 5 


ccflaries ; and to have a receiver appointed of the profits of her — "oP 
1 no- 
ſeparate eſtate, conſiſting of the rents of ſalt-pans, and other tice of ſepa- 


te allow- 
premiſes ; and to be paid out of them her demand with coſts; the 


and for an injunction to prevent any conveyance of her eſtate. Por very 
P * . . wea woman 
Mrs. Airey had before her lunacy given the Plaintiff her bond adrancedto 


for 667. : but Plaintiff had gone into evidence to ſhew, that a 3 


great deal more was due for lodging, board, cloaths, phy ſici- proof that ſhe 
ans, money lent, and other articles : and that the huſband had Pm og 


bromiſed to increaſe her allowance to Iioo/. a year; but that mou Ine 3 
promite was denied by the anſwer. Plaintiff had alſo gone into out; bill dit. 
a great deal of unneceſſary evidence to ſhew, that the wife was aul _ 
uot really mad; but that it was a pretence made by the hul- tbe _— 
aud from finifter motives. For Defendant it was proved, that — 
a ſum greater than the demand was paid into the hands of 
Pantiff for the wife by a perſon, who paid her annuity halt- 
yearly; and Plaintiff brought down receipts from the wife. 
Mr. Mansfield and Mr. W for Plaintiff. 
Vd a year was too ſmall an allowance. The huſband was 


bound to ſupport the wife. 


9icitzr General and Mr. Ridley for Defendant. 


Pla matt mult firſt diſcharge herſelf from the ſums, ſhe re- 
Care; which exceed the demand. M hen the Rate, the wile. 
"Tal . | B b b b ag 


2278 


1991. 
—— 
LII IIA 


V. 
Alk. 
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was in, made it neceſſary, her huſband took her home and 
placed her in a proper ſituation. The agreement for the ſepa. 
rate maintenance therefore muſt fail, when it becomes 1mpoſh. 


ble for her to enjoy it any longer. To charge the Deſendant 
Plaintiff muſt ſhew, that he paid away her ſeparate eſtate in 
prejudice of Plaintiff*s right, having notice of that right. One 


charge made by Plaintiff is'114/. for glaſſes and china broken 
by the wife. There is a will made by her in favour of the 
Plaintiff. 


Lord CHANCELLOR. 
This is a miſerable cauſe. The partics have already ſpent 


here a great deal more than the money in diſpute. It is impoſ. 


{ſible for me to ſend ſuch matters as theſe to an account. The 
Plaintiff has gone into a vaſt deal of evidence about Mrs, Airy; 


madneſs. That is quite immaterial to her point; which is the 


ſame either way. Upon the queſtion, whether a creditor has a 
right againſt the ſeparate eſtate of a wiſe, and againſt the hu. 
band as allowing it to her, my opinion is, that primg facie n 


. creditor has ſuch right. The queſtion here is, whether Plaintif! 


did not advance to her wantonly ; for ſhe appears to have been 


a very weak woman always. In point of equity, as far as her 


- Huſband a 

- formal party 
to bill againſt 
wife 1n re- 
ſpect of ſepa- 


rate eſtate. 


Colts teſufed. 


ſeparate maintenance goes, her creditors have a right to be paid 
in equity; though in point of law ſhe is not otherwiſe a fem 


ole. She contracted the debt, while in poſſeſſion of 801. a year. 


Her huſband withdrawing the contract afterwards may be a 
more difficult point. Her bond will operate as a confeſſion of 
her debt, ſuppoſing her at the time clear enough to confeſs it, 
if to no other effe&t. But it is out of all fight to go upon the 
huſband beyond her ſeparate allowance, when the Plaintitt 
knowing ſhe had a ſeparate allowance from her huſband, fut- 
fercd her to run in debt beyond that. She cannot poſſibly go 
beyond it. The huſband is more a formal party than any 
thing elſe ; for Plaintiff really goes againſt the wife in reſpect 
of her ſeparate eſtate. If the allowance was too little, the hul- 
band ought to have been applied to, remonſtrated with, aud 
conſulted upon it. 


The bill was diſmiſſed ; and without coſts upon ſuggeſtion of 
Counſel, that [Plaintiff was very poor; and the Solicilor Genera! 
ſaying, he did not believe, ſhe could pay coſts. 


LEACROF!I 
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LEACKRKUFI1 vv. MATNAR DD: 
PEARSON Y.  LEACROFT. 


March 8th, 1791. 1791. 


>STATOR by will in 1772 declared, that all his debts 3 Bro. Ch. 


. 8 Ca. 233. 
001d come out of his real eſtate, and not out of his per- Tetator de- 


. "x bk * claring his 
ſonal. He then gave to Pearſon ſen. his undivided third part of ue ves 


a fate in 4. for life: then to the wife of the ſaid Pearſon an come out 


& ; . of the 
annuity of 200. : and, ſubject to thoſe intereſts, gave all his real l, not the 


i three truſtees upon truſt to ſell, and apply the produce in the perſonal, gave 


the real to 
flowing manner; v8. to pay to Pearſon gun. and ſome other rulters cher 
| ge wiItniome 
perſons 300l. cach, payable at 21: to the truſtees 50/. each, and Charitable le- 


their colts in the execution of the truſt, to be preferred to other 28 


leacies : then to the Foundling Hoſpital 20007. to the Hoſpitals ruſe ; by 
of Leiceſlen and Stafford Too0cl. each: and the ſurplus to ſuch mond ge 


moved one 


charitable uſes as the Lord Chancellor upon petition ſhould di- eto 75 
rect. Aſterwards by a codicil he revoked the legacy to one of legacy, ap- 


5 5 : : ointing ano» 
the truſtees; and ſubſtituted in his place another truſtee; to —_ en 1 


whom he gave the ſame legacy of 50/. In the ſame codicil he 2 


revoked the legacies to the Foundling Hoſpital, and the Hoſpl- an the chari- 
tals of Leiceſter and Stafford 5 and gave 1500. to the Foundling table legacies, 


and gave a 
Hoſpital ; Soo. to the Infirmary of Nottingham ; and a lum to el gory to 
e diftributed among the poor of the pariſh of S The 


charities men- 


a | 1 tioned bef 
rſt of theſe cauſes, as they ſtood in the paper, was upon the a pO te 


vill of the heir at law to have the charitable bequeſts, as far as charitable le 
. . Aces with. 
they aflected the real, declared void under the Mortmain Act; gut peeifyin 


and for an account of the debts and legacies, and of rents and rd A 


profits received by the truſtees; and to have thoſe applied 1n charged on 


ne 5 the real; and 
alcharge of the debts and legacies, as far as they would go; therefore void 


and upon payment of the reſt to have the real conveyed to the 2 i ag 
"anti, The bill in the ſecond cauſe. which was in fact filed cies. 
"tore that of the heir, was for eſtabliſhing the will, and carry- 


ig the truſts into execution. 


Altorney General for the Charities. 

In the codicil teſtator did not charge the legacies upon the 
and: there is nothing ſaid in it about land. It ſeems, as it he 
knew, the manner, in which he had diſpoſed before, would not 
be lupported in this Court. The ſecond legacy to the Foundling 

Hoſpital 
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1791. Hoſpital is therefore a pecuniary legacy; and muſt come out 
— — of the perſonal; that not being exernpt from legacies, but only 
er from debts. The other legacies are to charities not mentioned 
Maraes. before; and have no connexion with the former part of this 

EARSON 


v will; but are clear new bequeſts. 
LEACROFT. 


Lord CHANCELLOR. 


You muſt alſo contend, that the legacy of So.. given to the 
new truſtee, ſubſtituted in the place of him removed, ſhall come 
out of the perſonal. I think it is puſhing it too far. The hill 
of the heir at law was quite unnecefſary. He might have come 
under the other bill. As to the coſts, I think it is juſt, that the 

Coſts given Colts of the perſonal ſhould come out of the perſonal ; thoſe of 
out of there. the real, out of the real; and then the coſts of this unnecet{ary 


ſpective eſ- 8 
tates. - bill by the heir at law will fall upon the real. 


% 


March Sth, 1791. 


* 


Holder of a AIVSON a brewer, being indebted to Yeates and Brown 


note gave it : ; . 
up on receiv- in 484“. upon a note of hand and intereſt, on the 28! 0: 


ing an order ; . R . - 5  Dirbinkn, 
to pay out of Hay 1788 entered into partnerſhip with Groves and Dickin/s 


preg mo- By agreement they were to carry on the trade in the brew-houle 
ney. It was 


not accepted, Of Daxeon at Kenſingion ; the dwelling houſe, which he held 


nr under the ſame leaſe, was to be for his ſole uſe ; but, in cat 


agreedto he ſhould retire from the partnerſhip, the other partners were 
give notice to 


attend, when to have the offer of it. In 1789 Dajan retired ; and it was 
the deeds and agreed, that the dwelling houſe ſhbuld be aſſigned by him 


money were 


ready. He and the leaſe was depoſited in the hands of Browne for the hes 


Ne” nefit of all the parties. The attorney for Groves and Dickin/i 


but before the upon ſearching the regiſter for the County of Middleſex found 3 
buſineſs was « n Brow! 
over, drawer mortgage upon this property of Daz/on's for 20004, Brown, 


was loc ane, not having heard of this before, infiſted then upon payment 0! 


a bankrupt: his debt; and under an agreement in September 1789, that 1! 
Older had à 


lien'; the or- ſhould be paid by Groves and Dickinſon out of the purchaſe mo- 
der not being ney of the dwelling houſe, after diſcharging the incumbrance 


given in con- 


templation of upon it, Dawſon drew an order directed to Groves and Dictinſe 


— ' to pay the amount of the note and intereſt to Browne out of the 


, il. 
knew drawer purchaſe money for value received; that draught to be a di 
to be inſolvent 7 | charge 
at the time. 
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charge to them for ſo much. The note was given up at the 
ame time. That order was not accepted in writing ; but 
Groves and Dickinſon verbally agreed, that when the aſſignments 
were prepared, and the purchaſe money to be paid, Erowne 
mould receive notice to attend. In December 1789, the aſſign- 
ments being prepared, Browne attended in conſequence of no- 
tice; but before the tranſaction could be gone through, Daceſon 
went out of the room, and was arreſted ; and in January 1790 
a commiſſion of bankruptcy iſſued againſt him. Yeates and 
Hrgtene filed the bill, that they might be declared to have a lien 
ſor their debt upon the purchaſe money aſter ſatisfaction of the 


281 


1791. 
—— 
Vrarrs 
v. 
Geovrs. 


mortgage (00%. The bankrupt by anſwer ſubmitted, whether he | 


dueht to have been made a Defendant. 
"ws, 


Solicitor General for Plainiifs. | 
When this order was made, the bankrupt was ſo far ſolvent 
as to allow it to ſtand upon the ground of an available tranſac- 
tion. It was near three months before the bankruptcy. The 
Defendants agreed, that when the aſſignment was prepared. 
Plaintiffs ſhould have notice to attend, and receive the monev. 


Attorney General for the AſJrenees. 

The evidence 1s not ſufficient to create a hen ; for they de- 
clined to accept; only undertaking to give notice to attend. Tt 
ſuppoſed, that Dawſon ſhould continue to be in a capacity to re- 
ceive the money; and then he might ſay, © pay it to Mr. 
* Browne, which will be the ſame thing as to me.” He was 
in very bad circumſtances at the time. His effects do not 
amount to above 700. ; though his debts are Io, ooo. It is an 
inchoate imperfect tranſaction. 


Lord CHANCELI.OR. 8 

That order was not a bill of exchange, becauſe payable out 
0 2 particular fund. The bankrupt ſeems to me to have been 
competent to make that order. It never has been thought even 
n the higheſt way of calculating fraud in theſe caſes, the rea- 
| loas of which I do not perfectly aſſent to, that, unleſs done in 
coutemplation of actual bankruptcy, it would do: for if a man 
is lailing in his circumſtances, that is a very good reaſon for 
Prelling him. This is nothing but a direction by a man to pay 


75% The mortgage was ſtated to have been paid. 


VOI. I. Ccce part 


Order, pay- 
able out of 4 
particular 
fund, not a 
bill of ex- 
change. 
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1791. part of his money to another for a foregone valuable conſidera. 
N tion. If he could transfer, he has done it; and it being his 
my own money, he could transfer. The transfer was actual, 

' Groves. made. They were in the right not to accept; as it was not 3 
bill of exchange: It is not an inchoate buſineſs. The order 

fixed the money, the moment it was ſhewn to Grote and Di. 

kinſon. The baukrupt muſt have his coſts; he ought not to have 

been a party; and the aſſignees ought to pay the coſts, the 


. defence being quite groundleſs. 


For the Aſſignees. 
If the aſlignees pay cots, there will be nothing left for the 
. creditors. The Plaintifls knew, the bankrupt was in infolvent 
circumſtances. | | 


Lord CHANCELLOR. 

I will take it for granted, they did know, he was inſolvent; 
it will not amount to any thing. I know, it has been ſurmiſed, 
that thoſe tranſactions are frauds upon the hankrupt laws. It 
may be ſo, if in contemplation of hankruptcy. -I will not con- 
tradict it now ; eſpecially as it is not before me. But it is ad. 
| mitted, the evidence does not go to that. They muſt pay the 
- Colts given. coſts. They ought to have been conſulted, before this ſuit was 

defended. They muſt pay over the colts to Groves and Dickin- 
ſon, becauſe they were neceſlary parties: but not thoſe to the 
bankrupt ; becauſe he was not a neceſſary party. 


G R E R NN 86:0; 3 


\ 
1791. Narch Sth, 1791. 
 Teftatrix di- OED TOES by will deſired, that her eſtate as ſoon al- 
wrote ter her death, as conveniently could be, might be reali- 


turned into Zed into caſh : © and if it ſhall amount to 20,000). I leave it 


—_— % © thus; if leſs, my will is, that it may go in familar propor- 


20,000l. to. „ tions.” She then gave ſome ſmall legacies ; *“ and after pay- 
70 thus; 1 $ 
Jeſs, in ſimilar c ing debts, and funeral charges, the reſidue of my eſtate I 


N & leave thus; to be divided in ſixteenths;“ which ſhe gave to 


to ſome lega- her executors in truſt for her mother at Bombay, as to two hx- 


ies, debts, : toy . 
80 he af tcenths for her life: two to her friend /achſon five to his 4 
due of her | four 
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four to her friend Mrs. V : and the reſt to different per- 1791. 


. — — 
ſons: but all the ſhares, except that to the mother, were given © > © 


abſolutely. She deſired, her executors ſhould be accountable to 2 
chen but not to any heirs. She made Jack/on, Scoll and 4 N 
5 ; ate in ſix 
Warlin rehduary legatees. There was an excels heyond the mente to 
ſum of 20,0004. of about 1400/. Mrs. FL _ aſterwards mar- 2 life, the 5 
ned Green : and they brought the bill claiming four ſixteenths others to dif- 


3 i : : ferent perſans 
of the whole property of teſtatrix after debts, Ec. paid. folks: 

| | | She then 

| made three 


Slicitor General for Plaintiffs. reliduary le- 


. | . .  gatees,. The 
Delendants claim, whatever there is above 20,0007. as refidu- ſhares given 


. . be are only of 
ary legatees: but teſtatrix meant to give the rehdue, whatever 2 


might be, in fixteenths ; though ſhe computes it at 20,000/. ſubje to the 


. *(- charges: all 
4s the two ſhares to the mother are given to her only for life, beyehd that 


there is an abſolute intereſt in them to ſatisfy the rehduar) goes = 
clauſe. It is ſaid, that the mother died before the teſtatrix; tees. 


but that is not proved. The defendant Scall drew the will him- 
ſelf. 


Attorney General, Mr. Mansfield and Mr. Alexander for De- 
fendants. | | 
No more than 20,0001. is to be diſtributed in fixteenths, which 
's all intended to be diſpoſed of. If teſtatrix meant that ſum as 
\{nonvmous with the whole of her fortune, it would have been 
uſeleſs to give the reſidue. It is plain, ſhe meant, that after 
the 22,00cl. exhauſted ſomething ſhould remain, which ſhe 
gave to the reſiduary legatees. The exceſs ariſes ſrom the ſale 
of ſome trinkets by auction, which produced about 700/, and 
from ſome intereſt due: theſe ſhe could not have had in her 
contemplation. By the word © i the muſt mean, what ſhe 
had before expreſſed by the word “ ale, which ſhe calcu- 
lates at 20, 00. but does not ſay, what ſhall be the caſe, if it 
excceds that ſum. She has uſed the word © reſidue” impro- 
pcrly. | 


Lord CHANCELLOR. | Ds 

do it ſeems to me, I own. I ſuppoſe, this argument has not 

coi much; if it has, Plaintiff ought to pay for it. They muſt 

have an account taken; and four fixteenths of the 20,0007. alter 
deducting the charges upon it, declared to belong to them. 

The reſidue to go to the reſiduary legatees. As to the legacy 

laid to be lapſed, there muſt be an inquiry, whether tlie mo- 

ther 


Ad © 
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1791. ther died before teſtatrix. As this is the caſe of a feme Covert. 
—— let the Maſter direct a ſettlement. | 


Gaeen 
v. 
Scorr. 
Legacy de- 5 f 3 
creed to feme 
covert. Set- 


=” HILTON v BAR RO w. 


1791. March 81h, 1791. 


If defence to ILL for ſpecifick performance of an agreement hör pur: 
4 rng chaſe of an eſtate ; that Defendant may take a Convey. 
2 rler ANCE, and pay Io, gol. being the purchaſe money. The aufer 
purchaſe de- ſuggeſted ſome claim in the Crown, or in Lord Deli, as gra. 
benden tee of the Crown : and contained at length ſeveral opinions df 


45 * Counſel, upon which Defendant grounded his refuſal to take: 
Ctendan a . . . . 

ought to reſt Conveyance ; infifting, that Plaintiff cannot make a gocd title 
0 1 Defendant alſo filed a croſs bill to have the agreement deliver 


file croſs bill ed up: and made the Attorney Genera! and Lord Derby deter- 
to have it de- 0 A k P « 
livered up, or dants; and prayed, that they might diſclaim any intereſt in the 
to prevent an eſtate. 

action; for ” 

Plaintiff can- 

not ſucceed 


at law, Solicitor General for Plaintifs in the original bill. 


The croſs bill ought to be diſmiſſed with coſts on account of 
the extraordinary nature of it. 


Lord CHANCELLOR. 

The croſs bill filed to have the agreement delivered up is not 
purely a croſs bill; but that Plaintiff ſhall not hold it ſo as to 
bring an action upon it. Can I ſay any thing as to that without 
hearing the title? If it depends upon the mere want of title 
the whole bill is nonſenſe ; and ought to be diſmiſſed with 
coſts, unleſs there was fraud in the tranſaction : for if Plaintiff 
cannot make a good title, he cannot ſucceed in an action; then 
why deliver it up? If Plaintiff in the croſs bill means no mort 
than to have it delivered up for want of a title, why did he not 
anſwer, and reſt upon his anſwer ? I think, it is not neceliary 
to ſet forth all this hiſtory of tranſactions with attornies and 
opinions of counſel in the anſwer, which, I ſuppoſe, is all re- 
peated in the croſs bill. The effect avf it runs pleadings to 7 
great length. A man may as well inſert the hiſtory of hi 


whole life. The true way of pleading is to plead facts. by 
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+ to the Maſter to ſee, whether a good title can be 1791. 


— — 
made. HiiToN 


V. 


For defendant to the original bill was cited Meet v. Smith, 5 pee 
. Vill. 198. that the Court is very unwilling to make a pur- leading was 
-haſer take a title, about which there is any doubt: and there it plead facts. 


c ated, that opinions of counſel were taken. 


STRAT TIT Q N . NE 
March 17th, 1791. 1791. 


JEN Light in 1764 ſuffered a recovery of the manor of Eaton to 
B——, though in fact he was entitled only to a part of it. j drr Fer 


T ; J 1] his toa will can 
He afterwards made a will, deviſing in general terms a Ol hs oo: 


real and perſonal to truſtees, Sc. pelled upon 
ſomething in 
the will, not 


Mr. Mitford for infanis made a queſtion, whether as teſtator re. 
ſuppoſed himſelf entitled to the whole manor, which was prov- 


ed by the evidence, that was not ſufficient to put legatees to 
election. 


{rd CHANCELLOR. 


think, teſtator did at the time of the recovery ſuffered conſi- 
der himſelf as having a power to diſpoſe of the whole eſtate ; 
but can I conſtrue it ſo, unleſs there is ſomething in the will to 
new it ? Suppoſe Mile-acre and Black-acre ; and that teſtator 
has a diſpoſing power over one, and not over the other; can 
the Court admit evidence dehors the will to ſhew teſtator's con- 
ceit about it? I admit, you have proved, that in 1764, when 
the recovery was ſuffered, he took himſelf to he maſter of the 
whole. I have no douht, but that, if he had been aſked, when 
de made his will, whether he did not mean the whole, he would 
have ſaid, yes: and, if deſired to put in a deſcription of it, he 
would have done ſo : that I believe upon the evidence, you have 
brought. But to do this I muſt ſay, that evidence dehors the 
vill of teſtator's opinion at any time may be produced ; and I 
00 not think, that is the law of the Court. All the argument 
in Noys d. Mordaun and the whole ſuite of caſes upon this ſub# 
Ject have turned upon the expreſſions of the will. If I was to 

Vor. I. D d d d receive 
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1791. receive evidence of the teſtator's fancy, it would introduce: 
Se, very deſperate rule of property in this Court. 
TRATTON E 
D. \ 
Brsr. | 


EYERES:1-v.i UE LL 


1791. | March 224, 1791. 
Intereſt of re- ESTATOR directed the intereſt of the reſidue of h. 
{idue of perſo- : ; 1 NI 
nal given by eſtate, which Was all perſonal, to be paid to Pj lary Read 


wil to a no- for life; and then gave the reſidue to her two nieces ; © hut ir 
man for life, : ; 


then we reſi- © they die without iſſue, over. On the death of the aunt one 
due to her . . 

nieces, if they Of the nieces and her huibana brought the bill on the ground 
1 of the remoteneſs of the limitation over, praying that Plaintif; 

5 7 5 a © 

the laſt limi- and the other niece might be declared entitled to the whole, 
tation over 18 . . 0 
too remote, The accounts were directed ; and upon larther directions after 


and on death. the report the reſerved queſtion was, whether the limitation 
O e aunt: * . . 0 
the nieces Over upon the event of the death of the nieces without iſſue 


takethe was too remote. 
Mr. Ring for the limitation cer. 
The Court will go, as far as they can, in favour of the limita. 
tion over, if they can ſee any intention to confine the words to 
dying without iſſue at the time of the death: Doe v. Ly, 
Term. Rep. B. R. 593. 


Lord CHANCELLOR 


Was at firſt inclined to think this the ſame ſort of caſe 1s 
Forth v. Chapman, 1 P. Will. 663. and aſked, what the words 


were in that caſe. 


Mr. Lhyd ſaid, the words there were “ kaving no iſſue.” 


It was admitted, that there did not ſeem to be any thing in 
this will to ſhew, teſtator meant dying without iſſue at the 
time of the death. 


Lord CHANCELLOR. 
All, that was determined in Doe v. Lyde, was, that the Court 


would not imply an eſtate tail. The nieces muſt be declared 


entitled to the whole. | 
'EAST 


12 
C3 
<T 
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EAST INDIA COMPANY v. HENCH MAN. 


May 3d, 1791. 1722 


NH bill was for an account of all ſums diſburſed and re- arge al. 
owed, tic 

ceived by Defendant on account of certain contracts men- bill not con- 
tioned in it; and that he might be declared a truſtee of all 3 


vrolits appearing on the account to have been made by thoſe the tranſac- 
* 1 : . tion ſuflici- 
contracts; and, after deducting all bond fide pay ments made by ently, 
n, that he might be decreed to pay the ſame to the Plaintiffs Crea 


charge of 
h intereſt at twelve per cent. (c). The bill charged, that the combination 


ndant went out to India in 1765 as a writer in the ſervice ho TERS wy 
e Company; and lated the uſual covenants entered into Fake twat 
„the ſervants of the Company; that he remained there in was appointed 
ticir ſervice till 1980, when he returned to England, and Fig pant 
went out again in 1785 in another capacity, and returned in r : 
1790 : that in 1975 Defendant being appointed retdent at the not a fuffici. 
Company's factory at 17o/dah at a monthly ſalary, which ought 3 
to have been taken as a full compenſation for his trouble, enter- factor. 

© into a combination with the Board of Trade at Fort Milliam, 

appointed by the Company 1774, to defraud the Company: 

and for that purpoſe propoſed to them, that if they would per- 

mit him to enter into certain contracts, he would let them have 

certain profits, or make them ſome-gratuity ; and, to give the 
tranſaction a colour of fairneſs, he propoſed, that it ſhould be 

hy negotiation by letter: that by means of this colluſion with 

the Board of Trade a contract took place, by which he was to 

ſupply the Company with all the filk, he could procure for 

three years : that-he repreſented in his letters, that he was at 

a great expence in inſtructing the natives to twiſt the lk in 

the /a//an manner; and in eſtabliſhing a manufactory, erect- 

ing works, Cc. and that, as he was under the neceſſity of allu- 

ring and perſuading the natives to this new mode of work, the 

quantity, he ſhould fend the firſt year, would be very inconſi— 

derable; gig. not more than to the amount of 50,000 rupees: 

that the Company could not be much damaged by taking ſuch 

1 quautity ; but though he made thoſe repreſentations by his 

letters, he was at the time of the contract prepared to deliver 


much larger quantity; viz. to the amount of -a lack of ri 


Wi 
7) 
4 * C 
= } 

4 


_ 
* 
11 
4 
* 


(c) The rate of intereſt at Bengal. 
TCS 
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pees ; and that Plaintiffs could not diſpoſe of ſuch a Quantity 


— — = . 5 
Easr Ixpia that he got the filk from the natives at tix or ſeven ſicca rupess 


Cour AN 
v. 


per ſeer; and charged the Plaintiffs thirteen: that this trade 


Hexcnnan, was very profitable till the appointment of the Board of Trade. 


ſoon after which it fell off: that Defendant had covenanteq to 
keep in all inſtances books of accounts ; and that he would 9. 
charge the Plaintiffs with larger ſums, than he ſhould pay * 
their account: that Plaintiffs had expreſsly prohibited any g 
theſe contracts; and had reſerved a power, that notwithſland. 
ing Detendant ſhould have paffed accounts with perſons jy 
India, that ſhould not prevent him from accounting to them 
upon his return: and that the profits, he made by this tranke. 
tion, amounted to 60,000/. 


The bill was very long ; and contained the letters, which 
paſſed between the Defendant and the Board of Trade on the 
ſubject of the contract. To this bill there was a general de. 
murrer. | 


Lord CHANCELLOR 
Upon the opening found great fault with the manner, in 
which the bill was drawn; and recommended to the Counſel 


for Plaintiffs to amend : but they declined it, and preſſed for 
a deciſion. 


Mr. Mitford for the demurrer. 
This is not a ſubject, upon which the Court will entertain 


juriſdiction to give the relief prayed. The hill reſpects tran- 


dant in India. 


combination he was to be buyer for the Company, and ſel 


actions, which took place during the firſt reſidence of Deten- 
It means to ſay, that the Board of Trade em- 
powered by the Company colluded with the Defendant in a 
contract for ſupplying the Company with filk at certain rates; 
it being principally his own manufacture, for which he eſta- 
bliſhed works: that notwithſtanding theſe contracts entered 
into by the Board of Trade, yet Defendant is to be conſidered 
as truſtee for the Company; and is to derive no advantage from 
the tranſaction. The hill does not charge, that he acted 3s 1 
factor. 


Attorney General, Solicitor General and Mr. Mansfield f 
Plaintiffs. | 


Defendant acted expreſsly contrary to his covenant. By this 
ler 


for 


unc 


this 
it w 
cha! 
mul 
fats 
tion 
der! 
ter r 
to 1 
not 
con 
tail 
to 
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ſer\ 
off 
ed. 
ters 
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do 
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er himſelf The profits made were for the benefit of the Com- 1791. 


o pe * — — 
y, which is one caſe: the contract was a mere colour, un- E in. 


hich he bought from the natives; and under pretence of Conraxy 
V, 


ig the Company charged them nearly double. „ 


pan 
der w 


ſupplyin 


Lord CHANCEL LO R. 

1 wonder, they did not charge, that he exerciſed this trade 
undler the orders of the Company; and that by the colour of 
this contract he took the profits, as if it was his own ; whereas 
+ was the trade of the Company. That feems to be the natural 


charge. They confeſs every thing well pleaded by the de- meyers, 


murrer. The queſtion is as to the point of fraud. They have is coakefſed by 
dated, that the object, appearing by the letters a fair tranſac- fer. 
tion, was not a fair tranſaction ; but that there was a ſecret un— 
derſtanding, by which Defendant was to take a contract upon 

terms, both parties knew to he injurious ; and that both were 

to ſhare the benefit. They ſay, this was the deſign : but it is 

not clear to me, that they have connected that deſign with the 

contract ſo executed: for if ſo, it would be difficult to main- 

tain, that, if a ſervant enters into a contract, by which he is 

to gain more, than according to honeſty he ought, he mult not 

account. That point will do, if charged ſufficiently ; for if a Servant tak- 
ſervant will by collution take greater profits, than belong to his n by. Cots 


ſion morethan 


office, that is a fraud, upon which àn account may be demand- belongs to his 
office muſt ac- 


ed. It is ſo alſo in the caſe of a firanger ; for if a ſtranger en- count: S0 


f . 5 5 . ſt a ſtran- 
ters into a fraudulent bargain with a ſervant, acting on behalf 285 6 


of his maſter, to obtain a power only given by betraying the bargain with 
a lervant, 


maſter, an account upon that fraud could not be reſiſted. But I „hich is 
do not ſee, that the bill has charged him upon that head, ſo as aud on the 


| maſter, 
to involve him as a ſtranger ; nor how his character of ſervant 


will involve him. The demurrer only drives at the bill, be- FoRtor buy- 
cauſe it is ſo long, that it is not as intelligible, as if it had con- „Hie be 


ified of only twenty lines. If being a factor he buys up goods, _— 


which he ought to furniſh as factor; and inftead of charging tuking the 
factorage duty, or accepting a ſtipulated ſalary, he takes the h19; dich 


profits; and deals with his conſtituent as a merchant, that is a . ee 


lraud, upon which an account is due. If as a manufacturer, in- chant inſtead 


N a f taking fac- 
ſtead of demanding the price, which ought to be made by „ 


rigid adverſe bargain, he by colluſion obtained a price, he L 


ought not to have had, that alſo is a ground for an account. account : 85 


; a iſt . 
But my difficulty is, whether theſe grounds have been made the yt 


lubje&t of the bill diſtinctly and neatly. One has been made «btained by 


cullution au 


VoL. L Ee ee out 5 unfair price. 
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out; which is the charging that outrageous price; and I wa; 
at Hirſt inclined to think, they had ſutficiently made out the 
other, wiz, that he undertook to act as factor ; and that it was 
his duty to buy the ilk for them in that manner, and upon their 
account; and that by colluſion with the Board of Trade he 
dcalt with them as a merchant, and not as factor; and to: 
mercantile profits inſtead of factorage duty. But I now think. 
that ſaying, he was appointed reſident at their factory at 1/7/04, 
is too looſe. They ought to have pointed out expreſsly, as | 


have ſlated. If theſe things were properly charged, I do not 


ſee, how it could be argued for him; for Lagree, they might he 
made a charge; but doubt, whether they are. If they do mean 
to charge him with taking mercantile profits, why do they not 
ſay expreſsly, that he undertook as factor for a ſtated ſalary; 
and, that, inſtead of being contented with that, he charged as 
a merchant, which was injurious ? But it is ſadly pleaded by 
endeavouring to connect thoſe general covenants with his ap- 
pointment to the factory, and to connect that employment 
with that of buying the ſilk; and charging looſely, that he 
entered into a combination with the Board of Trade, and they 
with him, is not the proper manner of pleading : there is no 
good ſenſe in it; it 1s very vexatious and. abſurd. If they 
really mean to charge, that he gave advantages to the Board of 
Trade, why not make them parties alſo? I am ſorry to be 
obliged to ſay, that no bills in this Court are ſo reprehenſible 
as the bills of the E/ India Company. In three or four in- 
ances, that I have known, they have appeared to make uſe of 


the opportunity ariſing from their monſtrous property to very 


vexatious purpoſes. Allow the demurrer : and let them file 
another bill in three lines to hit the point, inſtead of ſtating all 
theſe letters to ſhew, that tranſactions, appearing fair, in fact 
are not fair. Where is the uſe of that? What is the allega- 
tion ? 


BROWNY 
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17 


May 3d, 1991. | 91. 


Deviſe of an- 


1 . _ : p 7 1 — - 0 po 
T gave by will an annuity of gol to be pur 4% of 7of 


chaſed by his executor ; and till purchaled directed his to be purcha- 
i ſed by execii- 
exccutor to pay the annuitant 40% a year. The executor dick 107 


not purchaſe an annuity, but paid the annuitant 50. a year out the pur. 
: chaſe, was to 


of ſome ground-rents, part of teltator's eftate. Upon an aC- pay annuitant 
4 + . F ba 0 ol. a year. 
count directed againſt the executor with juſt allowances the (7c * Fire 


Maſter refuſed to allow him more than 4o/. a year in reſpect of _ of oy 
; A E chaling pay 
this annuitant ; upon which he excepted. col. % 
from teſta- 
tor's rents. 


Tord CHANCELLOR. Annvftant 


entitled to 


The perſon entitled to the annuity, directed by the will to be 45 the firſt 
R we ; . year, and to 
purchaſed, has a right to have it purchaſed forthwith : it muſt zol. a year af- 
be ſo, if the executor had performed the will. He paid gol. Tbeugh the 
1 year to the annuitant, who has nothing to do with it, and Corel BY 
: * . . * . * V ' 
cannot ſuffer by his negle&t. If any one is in fault, it is the eres 
executor for paying it out of the income inſtead of purcha- the oerpay- 
* f ; : ; ment from 
ling it, which he was bound to do immediately, that is, after the eſtate, the 


the expiration of the year from teſtator's death: fo that for are 

the firſt year the deviſee of the annuity was only entitled to ar yrs 

400. But you have no caſe, I am afraid, to turn it upon the ances cannot. 
executor ; for which there muſt be a ſpecial caſe : otherwiſe it 

will ſtand under juſt allowances. Yet certainly the eftate {uf- | 
fers by it. But though the executor might have been ſo 
charged, it is the buſineſs of the Court to make the charge : 

and the Maſter under a general reference of juſt allowances 


could not. Therefore allow the exception. 


CARTWRIGHT 
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CARTW RIGHT v. HATELYEY. 
1791. Ay 4th, 1731. 
Defendant to H hill was brought by the executors of Lord Dualer 
bill for diſco- R ey and 
very and ac- Ward for a diſcovery and account of all the money re. 


re ap. uf ceived and paid by Thomas Hateley and Join Hateley, his fon, 


ſwer, that he in the management of his Lord/hip's coal works. Both Defen. 


had no con- q : h | | f 
owes tn the ants were C arged as agents in that management at a ſalary 


buſineſs, mult from Lord Dudley and Ward. The ſon by anſwer infified, that 


tha! 
Wot 


anſwer fully, 
though look he was not agent for Lord Dudley and ard ; but was employ. rech 
: 4 4 * 5 8 7 
bb both dil. ed by his father, who paid him a ſalary. Upon exceptions the "jk 
wag ” queſtion was, whether it was competent to the ſon to inſiſt upon 15 
the fact is ſo, this in his diſcharge : and ſuppoling it was, whether he could bl 
ogg ee do it by anſwer. The father on this day ſubmitted to ac. ET 
againſt him. count. 30 
Son employ- 2 
ed under, : 85 
paid by, and Attorney General and Mr. Abbot for Plaintiff. * 
accounting to : ant 
his ftber The ſon having been employed, and received money for his 65 
may be a wit- . . "es 
neſs, but is father, is accountable to the executors; aud it is not material, K 
r +; 4 that he might be accountable to his father ; which will not pre- E 
8 * . * 0 l 
ther's priaci- vent him from being likewiſe accountable to the executors, C - 
| ; a 
15 But he cannot take advantage of this by anſwer. Both £ 
- »” a Min 
Lord Ring and Lord Macclesfield have determined, that a De. they 
tendant cannot by anſwer inſiſt, that he is not obliged to an- "Id 
{wer ; but it muſt be by plea; and your Zord/hip decided fo in * 
the caſe of Williams v. Farrer in this Court. "i 
- Un 
Solicitor General for Defendants. 0 
There was an action at law againſt the father, but not againf T 
the ſon, becauſe they conſidered him as a clerk to the father. 
| creed 
Lord CHANCELLOR. ah 
If he was employed under the father, even to the whole er- i 
tent to which the father was employed, and accounted to hin, * 2 
he might be a witneſs; but cannot be an accounting party (0 22 
the Plaintiffs. But this cannot come on by exceptions, If he i / 


had pleaded, that he had no concern in this buſineſs but 
agent for his father, and conſequently was not accountable be 0 


the Plaintiffs, that plea might have barred every thing. I cat. 
not, 


Lord ( 
Checut 


* 
7 
Wielt 
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not, conſiſtently with general rules, upon exceptions treat an 
zuftrer as being as concluſive as a plea, I remember a cafe be- 
ore Lord Bathur/t, who did take ſome fuch meaſure ; but I 
Lnow, the propriety of it was douhted at the bar, and by me; 
tough I believe, I obtained the order. There parties had mat. 
ter to alledge againſt being obliged to ſet forth very voluminous 
accounts; and Lord Bathur/t to prevent the inconvenience of a 
great EXPENCE to the parties took a pretty ſtrong meaſure upon 
„ But J do not like to adopt it; for to do ſo we muſt ſay, 
that, if there is any part of the anſwer, which, if made out, 
would entitle the party to a decree, he need not anſwer the 
rc. I determined this point in this way yeſterday upon argu- 
ment. Then, as the caſe ftands, Plaintiffs will have the oath of 
the defendant : ohn as to all, he ated in under his father; and he 
will have his coſts for being brought here at all; for the hill 
muſt be diſmiſſed againſt him with coſts ; being a bill for diſ- 
corery againſt one not liable to an action at law, and not en- 
gaged in the buſineſs at all. They have brought a bill againſt 
a witneſs; and, as he has anſwered, I cannot deliver him from 
anſwering fully : but he muſt have his expences for being 
brought here; and I think, it ought to be as between attorney 
and client. But the queſtion 1s, as the father is willing to ac- 
count, whether Plaintifls will go to a decree ad compulandum 
2gainſt him, waiving their action at law, with liberty to exa- 
mine the ſon and all other parties upon interrogatories ; for 
they cannot get a decree ad computandaum againit the ſon; 
though they may oblige him to anſwer ; and perhaps get it 
rom him in a leſs efficient manner than by interrogatories. If 
they will take the decree ſo, they muſt pay him his colts now; 
if not, overrule the exception, and let him anſwer 


The Plaintiffs agreeing to the propoſal, Lord Chancellor de- 
creed, that Plaintiffs ſhould waive their action (which had only 
proceeded as far as the plea) and go to an account againſt de- 
tendant Thomas, with liberty to examine defendant Jo/n and all 
other parties upon interrogatories ; and coſts to ſohm as far as 
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related to his being a Defendant; both parties undertaking to Colts gives. 


Pay, Ec. as in caſe of a decree ad compulandum (d (e). 
Vor. I. = LPEEF SEERS 


% Quere as to the laſt part of this direction with regard to the Plaintiffs ; ſor 
Lord Chancellor, immediately after he had pronounced it, expreſſed a doubt, whether 
PACcutors are not entitled to an account without entering into an undertaking to pay 
Wiclutely, | 


9 The 
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1791. May 4th, 1591. 


Coſts of ; 5 
. ILL by reſiduary legatee againſt executors, who had ken 
executors, money in their hands, upon which account they were de. 


who are de- 
creed to pay creed to pay intereſt, Upon a demand for coſts allo agaiug 


intereſt on ac- tho m; 


count of a 
breach of 
truſt, Lord CHANCELLOR. 


When I am obliged to give intereſt againſt executors 283 
remedy for a breach of truſt, coſts againſt them muſt follow d 
courſe. 


(e) The principle, that a mere witneſs, who has no intereſt in the ſubjeQ, en. 
not be made Defendant to a bill of diſcovery, as to what he can ſay upon the mat. 
ter, though properly examinable as a witnels, is recognized in Plummer v. May, 
1 Vef. 426. and Finch v. Finch, 2 Veſ. 493. The caſe of corporations is an excey- 
tion to this rule. As they are not liable to a proſecution for perjury, the "TIS 
or book-keeper may be made a party. Wich v. Meal, 3 P. Will. 310. In the cal; 
of fraud alſo a party to the fraud cannot object his want of intereſt in the ſubj:( 
2 Ait. 234. Mit. 153. As to the other point in this caſe, it ſeems clear, that no 
defence in bar of the diſcovery ſought can be alledged by anſwer ; but ought to be 
by demurrer, if the want of title to the diſcovery is apparent upon the bill; other- 
wiſe, by plea: Cozkſon v. Elliſen, 2 Bro. Ch. Ca. 252. But there ſeems to be an 
exception to this rule in the caſe, where the diſcovery will ſubject the party making 


it to pain, penalty, or forfeiture z which a Court of Equity will not permit to be tlie 
conſequence of a mere miſtake : Wrottefley v. Bendiſh 3 P. Wil. 236. Finch v. 
Finch, Mit. 152, 153, 223, 245. In Wrotteſley v. Bendifh, Lord Talbot held clear- 
ly, that the Defendant ought to have demurred ; but he held the anſwer ſufſicient 
without the diſcovery upon the particular reaſons; that a contrary deciſion would 
ſubject the Defendant, a feme covert, to a forfeiture of her whole proviſion ; that 
the condition of the deed was in reſtraint of marriage, and would be void in the 
Eccleſiaſtical Court; that the bill was for the ſorfeiture, (which was the very word 
in the deed) a cafe very little favoured in this Court; and that it would be contrary 
to all rules of equity to make the Defendant ſuifer ſo much for a miitake of her 
Counſel. In Finch v. Finch Defendant having twice inſiſted by anſwer, that he was 
not obliged to make the diſcovery, was compelled to anſwer all, except what would 
directly ſubject him to penalties. But a Defendant, who has anſwered, will at tix 
hearing have the like benefit of any matter of bar to the relief prayed, as if he had 
pleaded, or demurred : Norton v. Turville, 2 P. Will. 144. 3 ÞP. Will. 150. Harris 
v. Pollard, ibid, 348. In Mit. 192, it is faid to have been conſidered as more cot 
venient to alledge by anſwer, than by plea, that Defendant is not the perſon, he 1s 
in the bill alledged to be; or does not ſuſtain the character he is alledged to bear : 
and Carth. 61, and Prac, Reg. 278, are cited. That ſeems to be the ſame ſpecics of 
defence as that of h Hateley i in this caſe: but in the paſſage cited from Mit. the 


author is conſidering it as a deſence to the relief. 
.0 Another 
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Another queſtion was, whether executors were warranted in 1791. 


. gm nm 
diſpoling of a leaſe as aſſets of the teſtator, where there was a % 
* . 22 1 Vs 
proviſo againſt alicnation by the leſſee. 7 
Executors 
may diſpoſe 
Lord CHANCEL LOR. of a leaſe for 


. - 3 , i 
| ; 7 1 years as aſſets 

If A. lets a farm to B. with covenant not to alien, nd B yo? BO 
lies, may not his executors diſpoſe of it? I think, it has been ing a proviſo 


determined, that they may; and I have always taken it as clear ore om 
law, It is an alienation by the act of God. I remember, Lord ſhall not alien. 
(1072 entered into the queſtion much in the fame way. He 

took it to be clear law, that an alienation by death could not be 

1 ſogſeiture. In cafe of a leaſe for years to 4. it goes to his exe- 

cutor not by way of limitation, as in the caſe of a remainder 8 ney 
over, Se. but it goes to him as coming in the place of the leſ- „ 


de. I underſtood it to be well ſettled, as I have ſtated. But I dexolution to 


executors 
do not mean to lay down, that a man may not by a clauſe in they Gal not 
8 a . alien: but it 
his will provide, that in caſe of a devolution to executors it mull be very 


hall not be alienable by them: but it muſt be very ſpecial for ſpecial. 
that purpoſe. 


ATTORNEY GENERAL &. HABERDASHER'S COMPANY. 


May 71h, 1791. 1791. 
HE information was for eſtabliſhing a charity under a Where > for. 
. 3 1 * 
will. The Company Were the truſtees. 3 i - 
uncertain 


ſum, the Maſ- 
Lord CHANCELLOR. ter ought to 


The thing to be diftributed is the ſurplus beyond the repairs e. meu 
and other charges. The Maſter ought to have reported the quot parts, 


: F : * not 1 money. 
tes in a/zguot parts inflead of moneys numbered; for the ſur- The only * 


P.u5 mult be an uncertain ſum. The difference of the land tax, ad hang wan a 
wich may one year be four ſhillings in the pound, another is under gene- 


Ty + 


* ; ral direction 
ar three, may make a difference in the profits; ſo may the i truſegs; 


ilure of tenants, Se. therefore it ought to be diſtributed in in caſe of mif- 


_ ; a : a behaviour 
che parts to the proper objects according to the directions of there muſt be 


® teftator. As to the execution of the truſt, it is not to be e * 


under the direction of the Court, to be executed by the the Court will 


SO : 12 keep the 
vurt from time to time, but is to be executed under a genera information, 


direction and execute 
under it from 


tune to time. 
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1791. girection to the truſtees ; which 1s the only way of adminiſter, 


Sen ing a charity. Then the firſt thing, they are to do, is to repair 
e which muſt be /ub arbitrio bonorum virorum. If the truſtees mit 
ND. p a 5 
behave, there muſt be another information upon the nen 
ground. I cannot keep this information here for ever. I KO 
. . ) 
theſe applications *.to the Court are very expenſive; and fr 
that reaſon I want to get rid of it. as 
ex] 
; eve 
r 75 
1791. May th, 1791. 
8 NOMMITTEE of a lunatick, who had paſſed his ac- 
natick refu- LA counts, not regularly, but the accounts of ſeveral year, 
ſed, becauſe . 
he had not together, applied for. coſts. 
paſſed his ac- 
counts regu- 
| 1 though Lord CHANCELLOR. 
no fraud. 


T will not give him the coſts. If a committee defires to have 
coſts, he mult paſs his accounts regularly, as he ought. It is 
of great importance, that committees ſhould know, that they 
will ſuffer by not doing it ; therefore to break through the ge- 
neral rule out of indulgence to any particular caſe is an injury 
to all the lunaticks in Court. I do not doubt, that this commit. 
tee acted fairly, as 1s ftated ; but I mean to pronounce, that 
the neghgence of a committee in not paſſing his accounts, as he 


ought, is alone a ſufficient reaſon, upon which I will always re. 
fuſe him coſts. 


a — 


— 


Ex parle C HU M IL E V. 


1791. May 7th, 1791. 
Lunatick is HE ſum appointed for the maintenance of a lunatick was 
3 350/. a year; but his eſtate had been increaſed by the 
fituation and death of a relation to 20001. a year. 
fortune will ; 
admit of with- 
out any re- 


gard to expec- This was a petition. 


tants. 


Caſes in Thancery. 297 


1791. 

Lord CHANCELLOR, 8 

. . 1 . . x parte 

Refer it to the Maſter to inquire into his fituation, and what cums, 
would be a proper maintenance. Though 350/. might have 
en very adequate before, it is a miſerable maintenance for a 
man of 2000. a year, unleſs he is in chains, or in ſuch a Hate, 
as to be incapable of any degree of comfort. Next of kin and 
expe&tants are not to be conſidered; but the lunatick is to have 


every comfort, which his circumſtances will admit of. 


EARL POWLET v. HERBERT. 
May 12th, 1791. 1791. 


ILL againſt a co-truſtee of ſtock to have ſtock replaced, ng be 


which Defendant had ſold out; and with the produce of power fold 


which he had purchaſed land, without having power to do ſo. _ 


decreed to re- 
place it imme- 


Lord CHANCELLOR, diately ; if at 
Here is a breach of truſt, involuntary upon the part of the aha. 57a 
Plaintiff, but voluntary on the part of the Defendant ; but it [P's in the 
docs not diſcredit him, as he thought, he might lay it out up- the ſame uſes. 
on land. Therefore the ſtock muſt be replaced; and it muſt 
de in ſuch a manner, that he cannot get any money by the | 
tranſaction. He muſt do it guamprimum ; for the Plaintiff is Coſts given. 


in danger all this time; and he muſt pay the coſts. 


The Lord Chancellor at firſt thought, that he muſt have the 
Matter's repart, before he could make the proper order upon 
tne Detendant, as he could not make an hypothetical order; 
but afterwards his Lordſhip ſaid, he thought, he might order 
Delendant to replace the ſtock ; and if for a ſum leſs than that, 


or which he fold, to inveſt the ſurplus in the ſame fipck for 
the ſame uſes, 


Vor. I. 888 FORSIGHT 


| 
| 
| 
| 
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1791. May 13th, 1991. 
Ne 7 LET 4M Grant in 1761 entered into a bond for him. 
by the huſ- ſelf, his heirs, executors, and adminiſtrators to pay 2000/ 


band upon the. 1; 8 
nes within three months after his death upon truſt for Gratiang his 


ſum payable intended wife for life; then for her children lawfully begotten 


months af- 


ter his death by him; if no children, then for the wife abſolutely, Th, 


fl f . 
* marriage took place. The huſband afterwards gave by will al 


the children, his real and perſonal eſtate, which I now have, or may die 
if none, for b 


her ablolute - poſſeſſed of at the time of my death,“ upon truſt to pay the 
AS Hor rents and intereſt of the whole to his wite for life ; then to di. 


e vide all both real and perſonal among the children equally, 


had or might ſhare and ſhare alike; in caſe of the death of any without leay. 
die poſſeſſed 


5 ing iſſue his or her ſhare to be divided equally among the fur. 
to pay her the vivors; and in caſe of the death ot all without leaving iflue 


ts and inte- 3 
"Mit to the Plaintiffs; & and I hereby revoke all former ſettlement 


then the cc , 55 N F : | 
nr pr EY and wills made by me.” The huſband died; and there wa 


tothechil- no iſſue. The deviſees over brought the bill againſt the trub 


dren, if no x 
over, and 1c. tees for an account, Cc. and the only queſtion was, whether the 


voked all for- widow was entitled to the benefit of the bond, and allo under 


mer ſettle- : : k 
ments and the will; or whether it was not a caſe of election. 


wills. There 


were no chil- 


dren. Widow Solicitor General for Plaintiffs. 
3 Unleſs ſome expreſſion in the will can be pointed out to pu 


the widow to her election, this cannot be conſidered as a ſatis 
faction; becauſe under the deed ſhe is entitled to a principe 
ſum within three months after her huſband's death, under the 
will only to the rents and intereſt during life, and therefore the) 
are proviſions of a different nature. But this will ſhews ſuc 
intention; for the words deſcribe not only all the property, he 
had, when he made his will, and before the 2000/7. could be 
taken out of it, but alſo all, he ſhould have at his death, on of 
which of courſe this ſum could not be taken, becauſe not pa 
able till three months aſter. He expreſsly revokes al! ſettle- 
ments made by him; and he never made any except by th 
bond. 


Lord Chancellor without hearing the other {ide ſaid, there WP 


nothing in it, and held the widow entitled to both. | 
| BOYL: 


D 
[ 
unde 
for t 
dece 
of tl 
man 
wite 
writ 
11M1 
muc 
the | 
the 1 
will 
veſte 
Pow! 


In 
perle 
IV, al 
life! 
iran; 
and 
ſhar 
with 
her 
[1914 
men 
limi 
muc 
ever 
equa 
age 
pay' 
daug 
or 
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COYLE. v. BISHOP OF PETERBOROUGH. 
May 13th and 17th, 1791. 1791. 


N 1776 after the marriage of Robert Boyle Walſingham 50001. 3 Bro. Ch. 


[ to which Charlolte Boyle Walfingham his wife was entitled e * 


under her mother's ſettlement, was veſted in truſtees upon truſt ſonal for life, 
. then amon 


cr the huſband for life, then for the wife for life, and after the all children of 


leceaſe of the ſurvivor for all and every the child and children aging 


of the marriage in ſuch ſhares and proportions, and in ſuch and manner, 
. . for ſuch inte- 
manner and form, and to veſt at ſuch time, as the huſband and tells, with 


| gn E IL. ſuch ſurvivor- 
wife or the furvivor ſhould by any deed or deeds, writing or N 


writings, igned by two credible witneſſes, or by will, direct, veſt at ſuch 


— . . 6 ti : 4 K 
mit, or appoint ; and in default of appointment, and as to ſo fe fer life 


| . . in ſhould bydeed 
much as ſhould remain unappointed, to all equally, to veſt in 


the ſons at 21, in the daughters at 21 or marriage, ſubject to point : in de- 
the intereſt of the huſband and wife for their lives. By the fault af ap 


pointment of 
will of Lady Kildare two other ſums, vis. 4000 and Sooo. were the whole or 


n art, equally, 
veſted in truſtees for the ſame uſes, and ſubje& to the ſame if bur ene, 


i : to that one, 
power of appointment. payable at 21; 


: nevertheleſs 

| g . | the ſhares of 
In 17740 Lady Frances Coningsoy deviſed all the reſidue of her any attaining 
perional eſtate upon truſt to permit her daughter CHarlolie Boyte 1 


deviſee for 


[Valſingham to receive the dividends and intereſt during her lifeto be vel. 
RAD. p R ed ; but pay- 
ie for her ſeparate uſe; and immediately after her deceaſe to ment to be 


k IT OY | 
iransſer the whole reſidue to and among all and every the child P pon in 


and children of her ſaid daughter, if more than one, in ſuch that clauſe, 
. . , velting an iu» 
ſhares and proportions, and in ſuch manner, for ſuch intereſts, tereſt at 21, 


; | , h . * held to relat 
with ſuch benefit of ſurvivorſhip, and to veſt at ſuch time, as kn 62: "oily 


her daughter ſhould by any deed or deeds, writing or writings, caſe of default 


. ; f int- 
ligned by two credible witneſſes, or by her laſt will and tefta- Wes 


ment, notwithſtanding any preſent or future coverture, direct, ——_— 


limit, or appoint : and in default of appointment, and as to ſo dead without 


C a ; iſſue after 21, 
much as ſhould remain unappointed; upon truſt for all and {yen 


every the children of her ſaid daughter, if more than one, in 2 
are, that Cir. 


equal ſhares payable at 21, the ſhares of any dying under that cumſtance 


| . 2 Ii will not pre- 
age to go to the ſurvivors ; if but one, then for ſuch only child, nt n 8 


payable at 21; nevertheleſs, if any of the children of her pointes of 
the wn 


daughter ſhould attain 21 in the life of their mother, the ſhares fund to the 


ot tho , 4 "1 ſurvivor, An 
hole fo attaining that age were to be conſidered as veſted e Bans 


intereſts, may be ac- 
| counted tor 


— — 


' PeTERBORO?. 


by circum- 
ſtances. 'I'ruſ- 
tee to appoint 
cannot appro- 
priate part of 
the ſum ap- 
pointed to 
himſelf ; but 
may recall it 
into the origi- 
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intereſts, and tranſmiſſible to their executors ; but Payment t, 
be poſtponed till aſter the deceaſe of their mother. Lady Fier. 
ces Coningsby died in 1781 leaving her daughter Mrs, Walfng. 
ham a widow with two infant children, Richard C Brien Boyl 
and Miis Boyle. In May 1783, Mr. Walſingham being deat 
without having executed his power, Mrs. Valſingham by dee 
poll reciting her power under Lady Frances Coningsby's will, aud 
properly executed according to it, gave to her ſon 4,500), flog, 
part of the fund bequeathed by that will, for the purpoſe of ad. 
vancing him in the army; with a proviſo, that nothing therein 
ſhould extend to annul her power of appointment as to the xe. 
maining part of that fund; and allo that, if ſhe ſhould die 
without making any appointment of the remaining part, that 
ſtock ſo given to her ſoa ſhould be accepted by him as a part of 
his ſhare of that fund. The ſale of that ſtock produced about 
3,8col. which was applied to the purchaſe of a commiſſion in 
the army for the ſon; and by deed poll in Augy/? 1783, in 
which year the ſon came of age, he declared, that it was appli 
ed in part of his ſhare in the fund bequeathed by Lady Fran 
Coningsby in cafe of no future appointment. By a ſubſequent 
deed it was declared, that it had been recollected, that though 
the whole ſum, ariſing from the ſale of the ſtock appointed for 
the ſon, was in the firft inſtance applied for his promotion, it 
was ſo applied under a condition, that the money ariſing from 
the ſale of his former commiſſion ſhould be applied to replac- 
ing, as far as it would go, the ſtock fold. That ſum amount 
ing to 817. was accordingly ſo applied, and made part of the 
ſecurities ; conſequently the ſum advanced to the ſon was reduc- 
ed to 3000. Richard & Brien Boyle died before any other ap- 
pointment, leaving a will, by which, reciting that he was ent- 
tled to a real eſtate in EM, and to the reverſion of one moiety 
at leaſt of the reſidue of his grandmother's perſonal eſtate after 
the death of his mother, he deviſed the real eſtate and the re- 
verſionary ſhare of that perſonal fund to his executors upon truſt 
to ſell the real, and to pay his debts with the produce; and, i 
that was not ſufficient, to apply ſo much of the perſoual 5 
would make up the deficiency. He then directed them to dit 
charge a particular debt of 500 guineas, and gave ſeveral legi- 
cies ; and then gave the reſt to them in truſt to pay the intereſ 
to his ſiſter for her ſeparate uſe, till ſhe ſhould have a child or 
children, who ſhould attain 21; the principal equally to be dr 


vided among all her children, payable at 21, or within 0h 
—.— months 
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months after; but his fiſter to enjoy their ſhares during their 
reſpective minorities; and it ſhe ſhould die without leaving 
nc living at the time of her death, then for Lord $a ab- 
ſolutely. He alſo deviſed a real eſtate in Treland in truſt for 
is liſter and her children, remainder to Lord Sham. In 
1789 Mrs. Waiſingham by deed poll reciting the death of her 
ſon without iſſue, leaving his fiſter ſurviving him, then under 
age, and an ouly child; and reciting her defire to execute her 
wor in favour of her daughter and ſuch other iſſue, as ſhe 
wieht afterwards have; appointed the truſtees to be poſſeſſed 
ofa ſund of 60,07 II. and all the other ſecurities, over which ſhe 
had a power of appointment, except a fund of 10,0007. upon 
truſt, ſubject to the intereſt to herſelf for life, for Miſs Boyle 
and all other children, ſhe might afterwards have, according 
to her appointment by deed with or without power of revoca- 
tion, or by will; and in default of ſuch appointment, in truſt 
{or Miſs Boyle, her executors, adminiſtrators, and aſſigns, to be 
veſted in her ſubject to the appointment, or, in default of ap- 
pointraent, from the execution of that deed; provided, that no- 
thing in it ſhould extend to make void her power of appoint- 
ment over the part remaining unappointed. Soon after in the 
ſame year ſhe appointed the remaining 10, ooo. in the ſame 
manner. In 1790 Mrs. Walfinghem died, leaving Miſs Boyle 
ker only child and ſole executrix. 


Miss Boyle brought the bill, to have the benefit of theſe ap. 
pointments by her mother, againſt the truſtees, who refuſed to 
transfer on account of the claims of the executors of her brother 


under his will, There were three queſtions: 1/7, whether Mrs. 


IValſingham's power of appointment was not gone by the death 
ot her ſon, and conſequently whether the ſubſequent appoint- 
ments were not void: 24ly, whether any intereſt veſted in 
the ſon at 21 ; and to what extent: 3dly, whether the appoint- 
ment to the ſon was not illuſory. 


Sliciter General, Mr. Mitford; and Mr. King for Plaintiff. 

As to the will of Lady Coningoby, the declaration. that the 
ares ſhall veſt at 21, only applies to the caſe of no appoint- 
ment, or an incomplete appointment. After the appointment 
to the fon Mrs. Walſingham had by the power, ſhe reſerved to 
herſelf over the remainder, preciſely the jame power over that, 
i ſhe had before over the whole; which power continued after 

Yor. I. H h h h her 
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1791. her ſon's death. A ſhare was given to him in his life; and, jr 
Port not, it cannot be contended, that, if ſhe had, while both were 
* 1 living, a power of executing this appointment, if ſhe had 
Perexzoro?. thought proper, by giving to them in moieties, the whole 1, 
go to the ſurvivor if either ſhould die without iſſue, which 

power in her cannot be diſputed, the accident of her fo; 

death, before ſhe made the appointment, could prevent 

her from making ſuch an appointment, as would have the fame 

effect, as that appointment would have had in that event. The 

will gave the reſidue of the perſonal to the children of Mrs 
Malſinglam after her death in two forms; one by her appoint. 

ment under her power; the other by the will; which was 
only to take place in default of appointment. The eppoiut- 

ments made will carry the whole property to the Plaintiff, unlef: 

one of. theſe two things can be maintained; that, her ſon being 

dead, there was an end of her power, and ſhe could not after- 

wards appoint; or that the appointments made ought to be 

ſet aſide in equity as an improper execution of her power. 

There is no doubt, that a perſon having ſuch a power may exe. 

cute it notwithſtanding the death of one of the objects; that is 
conſiſtent with reaſon; for otherwiſe if a child was born, and 

Lee lived a moment, the power would be gone, which could not he 
the intention: fo, if one of ten children died, it could not be 
executed for the other nine. But this has alſo been determired. 

In Maddiſon v. Andrew, 1 Vef. 57, Lord Hardwicke held it 

clear, that the death of one party did not affect the execution of 

the power as to the reft. It by the death of one of the objects 

ſuch a power had been conſidered as gone, this would have been 

often a queſtion. In Duke of Marlborough v. Lord Godelpiin, 

2 Ve. 61, where ſome of the objects of a power of appointment 

had died, an appointment in favour of thoſe living was held 

good. Then the queſtion is, whether this power was umpro- 

perly exerciſed. Courts of Equity will prevent ſuch an appolnt- 

ment, as does not comply with the intention of the author of the 

power, though it may be a literal performance, but this has 

been both literally and ſubſtantially performed. She has done 

juſt what the teſtatrix intended, ſhe ſhould have power to 00; 

iz. © among her children in ſuch ſhares, with ſuch benefit df 

« ſurvivorſhip and accruer of intereſt as ſhe ſhould think pro. 

« per.” She might have limited it to one for life with bene: 

fit of ſurvivorſhip; and had power to modify it, as ſhe pleaſed, 


if fairly ; and if ſhe diſtributed the whole among all the chil 
| dre. 
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gren. When ſhe made the firſt appointment for her daughter, 
her ſon Was dead without iſſue, and unmarried ; therefore no 
object of proviſion for him remained ; and without doubt this 
appointment was good independent of the doubt ariſing from 
his death. Her ſecond appointment was to the Plaintiff, and to 
any other children ſhe might have; and if none, to the Plain- 


if abſolutely. 


Lord CHANCELLOR, 


Could ſhe under this power make an appointment for chil- 
Iren, before they were born? 


For Plaintiff. 
ves; otherwiſe no appointment could be made to cover the 
whole fund; for in contemplation of law ſhe could have chil- 
iren at any time. Her diſcretion was very extenſive : under 
the expreſs words ſhe might appoint with ſuch benefit of ſurvi- 
rorſhip, and to veſt at ſuch time, as ſhe ſhould think proper. 
Though the ſon was above 21, when he died, and in caſe of no 
farther appointment, or an incomplete appointment, his repre- 
ſentatives would have had a claim by the will, yet, as ſhe has 
appointed, they have not. Suppoſe, ſhe had limited a moiety 
to each when living, and, if either die without ifſue, the 
whole to the ſurvivor ; that would have been clearly within her 
power, expreſſed by the words © benefit of ſurvivorſhip.” As 
to the property under the ſettlement, no appointment of any 
part of that was made for the fon ; and the words are not quite 
ſo extenſive, but generally © in ſuch ſhares and proportions, 
& manner and form, and to veſt at ſuch time, Sc. but the 
words “ with ſuch benefit of ſurvivorſhip” are omitted. 
That under the circumſtances makes no difference; but it muſt 
depend on the ſame principle. The power being to appoint by 
deed or will, it muſt have been always conſidered as within 
the object of the ſettlement to retain the power during the 


whole life of the perſon to make the appointment; and the 


chcumſtances of the objects of the power muſt be conſidered 
wit! reference to the time, when it was to take effect: Chad- 
wr v. Doieman, 2 Vern. 528, power of appointment to younger 
children; the ſecond ſon, having received the henefit of it, af- 
terwards became the eldeſt ; the Court thought, he had only a 
defcalihle intcret ; and cut him out for the benefit of the reſt ; 
which !hews, the time to judge of the real effect muſt be with 

reference 
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reference to the circumſtances, when the appointment is to +1, 
place. Here ſhe had her whole life to execute it in; therefore 
a ſingle child anſwered the deſcription in the power, 28. 4 0 
« and every child.“ It is clear, that under this in) rument ;. 
well as under the will that part, veſting the intereſt at +; 
could not take effect unleſs in caſe of no appointment or a 
incomplete appointment. She might have made the ſame 25. 
pointment under the ſettlement as under the will; for the 


words © in ſuch ſhares and manner and at ſuch. time” way! 


been five or fix children, and three or four had died in her life, 


have been anſwered by giving the fon a life eſtate, or part q 
the capital; and either would be ſufficient, if not illuſory: fl 
ſhe might bave appointed a ſum tor her daughter while living, 
and have leſt the reſt to go equally. In Alexander v. Alexander 
2 Veſ. 640, Sir Thomas Clarke entered fully into the effect of 
this ſort of power. . The queſtion was upon limited intereſts he. 
ing given to ſome of the children; and the Court conſidered, 
that where the object was clearly to give a diſcretionary power 
of apportionment, it extends to giving limited intereſts at any 
time; which is not illuſory. Upon the authority of that calc 
and the words of this power Mrs. I/a!/nzham had a power to 
limit, as ſhe thought fit. If ſhe had by will appointed to them 
in moieties, and if either ſhould die without iſſue the whole to 
the ſurvivor, if one had died in her life, fill it would have 
done, though her will could not take effect till her death 
Upon the death of her ſon the only proper object of her hounty 
was her daughter; and if ſhe could have made ſuch an appoint- 
ment, as would in the event have given the whole to her daugh- 
ter, there is no reaſon for ſaying, ſuch an appointment, as ſhe 
has made, is void, becauſe a perſon, who is dead and no 
longer an object, was the perſon, who if living could have 


diſputed it. | 


4 


Attorney General for Lord Mulgrave, Lord Fitzgibbon, and 
Mr. Phipps, executors of Richard & Brien Boyle. 

The clauſe, which veſts the intereſt at 21, is different 
from that, which precedes it ; which looks only to the caſe 
of no appointment, or an incomplete appointment; but 
the latter reſpects the whole; and directs, that it ſhall 
veſt even in the liſe of the mother, and be tranſmiſſible, | 
even if they die before her. The teſtatrix ſeems to have 
intended to put it out of the power of Mrs. Valſinglam to 
defeat entirely any of her children; for ſuppoſe, there had 


Cal 
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an it be ſaid, ſhe could have appointed the whole to the ſur— 1791. 
vivors, when that clauſe is imperative upon her to appoint a 
ranſmiſſible intereſt at 21. | m 
Biſhop of 
PsgTERBORO”. 


Jord CHANCELLOR, 
Could an appointment to the executors of a dead child be a 


good appointment ? 


For the Executors. 
| conceive, the will has veſted in the children at 21 an uncer- 
ain ſum ; and the whole power remaining to her is only to fix 
the proportions ; and when they are named, the appointment 
has relation, 


Lord CHANCELLOR. 


Upon that hypotheſis I aſk the queſtion. Would an intereſt 
appointed to the perſonal eſtate or repreſentative of a dead child 
have operated as an appointment ? I take it not without ſpecial 
words; but I do not ſpeak poſitively, as I have not looked into 
the caſes upon it. 


For the Executors. 


In Madiſon v. Andrew an attempt to appoint to a deceaſed e +2 
child yas made; and it was not overruled upon the impoſſibi- 
lity of doing it, but becauſe it was an appointment by the 
mother to herſelf under pretence of appointing to a deceaſed 
child. It muſt be admitted, that under a general power there 


cannot be an appointment to the repreſentatives of a dead 
child. | 


Lord CHANCELLOR. 


But an appointment of the whole to. the ſurviving children 
would be good. | 


For the Executors. | 
Yes: and it is upon the ſpecial words here, that my argu- 
ment is founded. The teſtatrix clearly intended, that ſome- 
thing ſhould he given to the children, who ſhould attain 21 
in the life of their mother ; who might have given, what ſhe 
choſe to fix, to their repreſentatives ; and therefore the Court 


may. In caſes of a general power of appointment, where 
Vol. I. Li i i there 
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there is no ſuch direction as in this caſe, it is not preſume 
that the author of the power looked farther than to the very 
children; but if the power fixes the time, when the repreſen. 
tatives may be looked to, there is no reaſon, why it ſhould ng 
take effett; and here it is particularly marked by poſtponing 
the payment till the death of the mother. There is no ohjee, 
tion to the direction in the will, that it ſhall veſt at 21, vet 
that the mother ſhall have the benefit of it during her life. 
therefore, if this paſſage reſumes the conſideration of the diſho. 
ſition of the whole reſidue, and does not relate only to the 
caſe of an incomplete appointment, or none, ſuch intereſt veg. 
ed in him, as he according to the rules of the Court was ent. 
tled to; and is tranſmiſhble to his repreſentatives ; and wil 
paſs by his will. As to the 5oool. under the ſettlement ; if 
Mrs. Walſingham's appointment by deed is good as to that, it is 
a contradiction to the engagement in the ſettlement ; which 
ſays © among all and every the children of the marriage; 
therefore a claim remains to the repreſentatives of the deceaſed 
ſon. As to the appointment to the ſon ; the condition is in- 
conſiſtent with what the mother purported to do. It was a con- 
dition, that ſhe ſhould recall that ſum of 817/. The firſt in- 
ſtrument was clear of any condition of that ſort ; it did not ap- 
pear, at leaſt not in writing, to have made any part of that 
execution; but is recited in a ſubſequent inſtrument. The mo- 
ther, having by the original inſtrument executed her power to 
the extent of a certain ſum, could not recall any part of it. The 
fund is between 70,000 and So, ooo. So {mall a ſhare, as was 
advanced to him, has always been looked upon as illuſory with 
regard to ſo large a property. It would be fo, if he had lived: 
and if ſd, his repreſentatives are entitled to what he would 


have been entitled to. 
| 


Mr. Hardinge and Mr. Holli/t for Lord Shannon, claiming 
in remainder under the will of Richard O Brien Boyle. 
Firſt : if Mrs. Walſingham had a power of appointment after 
her ſon's death, which I deny, it muſt have reference to the 
idea of a diſtribution as between two living children ; and what 
in that view ſhe has done is illuſory. Secondly : all power af 
appointment was gone after the death of the ſon : or, in other 
words, there accrued to him at 21 a veſted intereſt in a moet) 
of the unappointed reſidue, ſubje& only to a reaſonable ap- 


pointment to be made by his mother in his life ; but abſolute 
in 
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in caſe of his death before any appointment. Both theſe points 
depend upon the ſound conſtruCtion of the clauſe, by which, I 
ſav, an intereſt veſted in him. That clauſe has no ſpecial re- 
ſerence to the caſe of no appointment or an incomplete appoint- 
ment ; but refers to her living after an intereſt veſted with a 
wer of appointment between the two children. The clauſe 
in caſe of no appointment or an incomplete appointment aſ- 
{mes her death firſt ; for before that it could not be known; 
and gives the reſidue equally, Sc. the next clauſe, veſting an 
tereſt, aſſumes her right of appointment over an intereſt veſt- 
ed, but ſubje&t to her diſcretion as to the amount. The reaſons 
for aying, this is not with reference to her death without ap- 
pointment are theſe: firſt: that very event of her dying 
without appointment 1s provided for differently by the di- 
rection, that in that event it ſhall be payable at 21, not veſted 
only : ſecondly : that veſted intereſt might continue in that 
ſhape till her death, and conſequently while her power might 
he executed. The conſequence of this conſtruction is this; if 
the appointment of the reſidue is good after the death of the 
ſon, till it muſt be founded upon the idea of a diſcretion as be- 
tween two living objects; and if this would have been illuſory 
before his death, it does not loſe that mark by the accident of 
his death without iſſue. What ſhe gave to him was not more 
than a nineteenth part. In Wall v. Thurborne, 1 Vern. 355, a 
caſe of Cragrave v. Perroſt is quoted, where the queſtion was 
upon an illuſory appointment. The right of appointment was 
between children; one received 100/. profeſſedly under the 
power; the other received Iooo/. the Court held upon the 
mere diſparity of the ſums, that it was illuſory : and Lord 
Hardwicke in Maddiſon v. Andrew adopts this caſe, as having de- 
termined it; and there it was an eleventh ſhare. It is ſaid, 
that what was given to the ſon was right ; and alſo what was 
given to the daughter; becauſe then no other object remained. 
What was given to the ſon was right, as far as it went; but it 
is not fair to conſider it according to the exiſting circumſtances 
at the moment ; but what is fair and juſt between two living 
objects. A power of appointment is a diſcretion operating, as 


307 


I791. 
—— 


BoyLs 
V. 
Biſhop of 


PETER BOROY, 


it has been ſaid / V, as a diſtreſs upon the children, and for the 


purpoſe of inſuring their obedience. It may be a caſe of ten 
children; and one dies after a veſted right accrues, or nine 


ie. 58. 
die; 
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die; how can it he conceived, that a gift of the whole Can he 
conſidered as a fair appointment? 


Lerd CHANCELLOR, 
When you ſpeak of a veſted intereſt, what do you ſay is the 
amount ? 


For Lord Shannon. 

It is uncertain in point of guanium. One great difficulty! 
this : ſuppoſe, no appointment had been made, while both the 
objects were in e, what is to be done by a parent wiſhing t 
execute honeſtly ? Is it the law of this Court, that ſomething 
muſt be given to the dead child? That would be abſurd ; for 
if ten or twenty years had elapſed, the Court muſt conſider, 
what was the fituation of the child fo many years ago. The 
power was abſolutely gone, the inſtant one died. There is ng 
power in the parent to give to the executors of a dead child; 
for the objects are certainly the children. Maddiſon v. Andres 
proves too much, and differs from this: there it was the ſame, 
as if the child had never exiſted. In the Duke of Marlborough 
v. Lord Godolphin, beſides that there was no veſted intereh 
there was in that caſe the word “ uch; which clearly diftin- 
guiſhes it from this caſe. Upon the doctrine of the Court in 
Alexander v. Alexander the condition was void ; and the ſum re. 
paid by the ſon was paid in his own wrong. Pawlet v. Paul 
1 Wils, 224, a father had a power to appoint to younger chil. 
dren, as he ſhould think fit, 30,000/ ; he appointed 29,900. to 
one, ſubject to the deviſes in his will, and Too/. among the 
reſt ; this was held void as an appointment on account of the 
reſtriction, being to be raiſed at all events. 


hs 0! 
think 
that 
lay t 
lite, 
migh 
there 
dren 


think 
appol 
bowe 
death 
wher 
be wi 
Cale 


Solicitor General in reply was /lbpped by the Court. 


Lord CHANCELLOR. 


There is no caſe, that I recollect, like this in point of ci. 
cumſtance. There are two queſtions. Firſt confider, what 
would be the operation of ſuch a power without the ſpecial 
words here. The great difficulty is to ſettle, what the law 


would be, where there is no ſuch peculiarity of an intereſt veſt lere 
ing in the life of tenant for life. It ſtrikes me, that if a ſum 1$ Uler 
given to be enjoyed by A. for life, with power of appointment led 
during life, and after his death for want of appointment to be When 


enjoyed 
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ved by five perſons, naming them, it is not a veſted intereſt} 1791. 


a4 7 
* 


5 
he reaſon of the thing, the conſtruction of the inſtruments, and * 


„ .ny of them till the death of the tenant for life. I think, 1 1 


5 4 : F Biſbo of 
the authority of the caſes cited, concur to this, that a fund given rr 


- 


. 


dot at all. Then the queſtion is as to the effect and operation 

that clauſe ; and whether the phraſe will alter, what would and after 

he the general effect in any other cale. If any intereſt veſted, want of ap- 

+ muſt be undo et formd as provided; that is in aliguat parts; 

and then the power is gone. Suppoſe there had been more not a veſted 
| 


power remain as to the other children; or, if that intereſt veſt- A for 
| x : n ; upon it. 
then I mult conſider this, as if there were more children; and 
then ſay,” that the aliguol parts veſted in all; and that circum- 
dance deſtroys the power. The form of it is, if no appoint- 
ment, and for ſo much as is not completely appointed, to aſ- 
fign to all and every the children, if more than one payable 
at 21; if but one, then to that one, payable at 21. If it had 
ſtopped there, I muſt have looked upon it to be a proviſion at 
21 alier the death of the mother. But it goes on by directing, 
that if any ſuch child ſhall attain 21 in the life of the mother, 
lus or her ſhare ſhall be conſidered as a veſted intereſt, Sc. I 
think, that muſt relate to unappointed ſhares ; and the effect of 
that phraſe is not to hind the ſhares to he appointed ; not to 
lay they ſhould veſt at 21; becauſe the power, being during 
lite, would itſelf ſpecify, when they were to veſt; and they 
might at any period of life without waiting for that period; for 
there was no limitation upon her appointment; and her chil- 
dren need not be 21, when they were appointees ; therefore TI 
think, this was intended to veſt an intereſt only in default of 
appointment. That brings it to the queſtion, whether the 
power has not loft its opportunity of being exerciſed by the 
death of the ſon ; or whether there is a capacity of appointing, 
where only one child is left; and, if at all, whether it muſt not 
be with reference to the clauſe, which provides for its going in 
Cie of no appointment. The words breed the doubt. Where 
hero are only two children, the power by way of exerciſe of 
Ulcretion is totally gone by the death of one, before it is exer- 
aled ; and 1t cannot be the ſame power in point of extent, as 
nen meant to be a diſtribution among ſeveral ; for which it 


VOL. I. = K k K K is 


. . * $ B N 5 1 0 Fund g:ven to 
jn this manner does not by the form of the gift veſt, her power 22 


hg Hing upon it; and if not, except for that phraſe it would with power of 
2 appointment 


during lite, 
death, for 


pointment, 
Over; it is 


R c : a intereſt till af- 
ildren; and one alter having attained 21 had died; ſhall the ter death of 


life, the pow- 
ed in certain aliquot parts, will not all of them he veſted ? If ſo; er ſubliling 
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Biſhop of executed. If there was no appointment, the conſequence 
PererBoro'. each would be entitled to a moiety, becauſe there was ng 


As the caſe has happened, ſhe need not have given him a ſhi 


.the Plaintiff muſt prevail. 


is neceſſary, there ſhould be ſeveral. But this clauſe made 
proper for her to expreſs, that ſhe did intend her power tg he 
l 


a 
pointment. In reſpect of that clauſe ſne had a power to * 


to one only; for, though that is not a diſtribution, it is an es. 
preſſion, that it ſhall. go by appointment, and not tranſmit f 
want of it. I think, the extent of her power is ſuch as to en, 
ble her to expreſs her intention: that ſhe has done; and there. 


fore it muſt go according to the intent. As to the point of il 
luton : ſuppoſing the argument good, that ſhe had a right ty 
make any appointment not illuſory, it is difficult to ſay, tha, 
when her ſon died without leaving any object, it could be illi 
ſory to give him no more than the ſum, that was advanced: | 


do not know, how that could be argued. I agree, that, where 


there is groſs inequality, and nothing more, that will do: hut 
where it is accounted for, and by the fituation of the children 


is rendered humane, and wile, and diſcreet, the Court will ng 
call it illuſory; for that is fraud. As to the ſum repaid by the 
ſon: the effect of the inſtrument is to recall that ſum into the 
eſtate of the teſtatrix, not to appropriate it to herſelf. It is not 
objected, that ſhe made a bargain to get part of that fund for 
Herſelf, but only that if the commiſſion coſt leſs, ſo much 
ſhould return to the fund, and be liable to her appointment « 


before. Being drawn back into the fund to be diftributable 2 
before, if it had been duly diſtributed afterwards to other chil- 
dren, you could have made nothing of it. It only leſſens the 
Jum originally appointed, and puts the argument as to illufion 
in a ſtronger point of view. If a truſtee with regard to-appoint- 
ment will appoint upon condition of being paid for it into hi 
own pocket, it is void, becauſe corrupt: but if he draws it back 
into the original fund, it only leſſens the appointment. But! 
Jay little upon the point of illuſion; becauſe I do not think, it 
was neceſſary for her to make any appointment at all to the ſon, 


ling contrary to her purpoſe, that the whole ſhould go to one; 
meaning to ſay, ſhe had as much right to fix it in one furm 
ing, as in nine if nine had ſurvived : upon that idea [think 
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WAINWRIGHT v. WATERMAN. 


May 12th and 17th, 1491. 1791. 


5 : ter giving life 
provided, that the former might appoint any perſon to he intereſts in 


. . . . ſtock to each 
partner with the latter in his room for one moiety ; and might Pr 44 "4 


direct the trade to be carried on with regard to his ſhare by his 1 


executors for that purpoſe ; and might bequeath his proportion principal 


of the ſtock, Gr. Arnold by his will gave io, oool. in the funds 3 


to his daughter Mrs. Wainwright for life; and the intereſt of dreo, in pur- 


| 2 : ſuance of a 
other ſums to his other daughters; the principal afterwards to ,gyer in arti- 


go among his grandchildren with benefit of ſurvivorſhip for _ ho 
want of iſſue. The teſtator recited his power in the articles; pointed bis 


: d . h executors to 
and in purſuance of it appointed his executors to carry on the carry on the 


trade in his room ; and bequeathed to them his ſhare of the oY 5 


capital, with power to diſſolve the partnerſhip, or to nominate power to diſ. 


. olve, or no- 
any other perſon to ſucceed him or them; and gave them all miaate aay 


his freehold and leaſehold eſtates upon truſt to carry on the arp ry . 


trade as long as they ſhould think proper; and after the expi- his ſhare of 


the capital 
ration of the partnerſhip to ſell the eſtates, and apply the pro- and ut free. 


duce together with the profits of the trade, and all the reſt of holdand 


leaſehold on 
his eſtate, in forming a fund to accumulate for twelve years ; truſt to carry 


then to go among ſuch of his grandchildren as ſhould be then er —— 


W , 2 e 1 » ſhould think 
living. Teftator afterwards by a codicil removed one of his ex 2 


ecutors ; and appointed Pearkes, who had married one of his expiration of 


F . 5 | : > partnerſhip to 
daughters, in the place of him removed; and, taking notice of Haſthe ges 


his power, ratified it; but, if his executors ſhould cont inue the wi, withithe 
trade, and his two grandſons Thomas and John Wainwright profis of 


: | . : trade and all 
ſhould attain 21, deſired his executors- and the ſurvivor to no- N 


5 at ſuch time, as they eſtate form a 
minate Thomas a partner for one quarter , 7 eine e's: 


ſhould think fit; he alſo gave Thomas a legacy of 4000/7. when mulate 12 


9 | . 24 5 „th 
he ſhould become partner, but directed it to ſink into the eſtate, 3 


if he ſhould die before 21, or decline to be a partner. In the grandchildren 
ic] 5 ion fimilar in favour of ig: By 
ſame codicil there was a diſpoſition exactly ſimilar in codicil he ſub» | 


. . Ag, So . | ” Ki t d hi 
Jon Wainwright, and upon the ſame conditions; and theſe le. duet, obe 


gacies he directed to be paid out of the profits of the trade ac- was his ſon 


| $4 | 3. , in law, in the 
cruing from the laſt general ſettlement previous to his death to Cam Ta 


the time, when they ſhould become partners. All the reſt of exccutorre- + 


moved; and 


ls property he gave among all his grandchildren, except gefred, that, 
| | Bs Thomas if his cxecus 


[* articles of partnerſhip between Arnold and Prarkes it was Teſtator, af. 
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1791. ; Thomas and John Waineright, ſhare. and ſhare alike ; and, if 


> mg Thomas and John ſhould have occaſion for another ſum of mo. 


waicuhr ney in order to carry on the trade, he defired his executors to 


'Wirernax, Advance it. Afterwards in another codicil he expreſſed him 


tors fhouta ſelf thus; “ It ſhall be entirely in the diſcretion of my execy. 


continue cc ir 5 a 
n tors whether to appoint ohn to be a partner, or not; any di. 


grandſons T. „“ rection in my will or codicil to the contrary notwithſtand. 


ſhoul ; : 
wy * « ing ; and, if they do not think proper to appoint him, the 


executors  .« legacy given to him to be void.” . Thomas was of ape in 
would nomi- , 


nate each a 1785; John in 1787. They brought the hill againſt the execy. 


| Ps tors, praying to be admitted partners from the time they at. 


executors tained the age of 21 reſpectively, for an account of the profit 
Ould thin 9 » ” . 
fit, with lega- from that time, and to have their legacies paid them. ah. 


cies at the ait, one of the executors and father to the Plaintiff, ſtated, 


ſame time, to 


9 w_ = that he was always ready and willing to admit them; hut the 
Mould declive other two executors refuſed, conceiving the words not to he 


Fe quig es compulſory upon them. The partnerſhip expired 1990. 


before 21 ; 
executors to 


advance any Solicitor General and Mr. Mansfield for Defendants 


farther ſum 


they might Objected, that the other grandchildren, who were refiduary 


want to carr 3 0 
-d. * legatees, were not made parties, as they ought to be; for the 


reſt of his pro- executors did not admit aſſets; and the grandchildren might 
24 file another bill immediately for an account of teſtator's eſtate, 
children ex- Se. | 

cept T.and F. 

By another ; 

codicil he left | . 

it entirely in Mr. Lloyd for Plaintiffs. 

diſcretion of 


the executors This is nothing more than a claim of a ſpecifick part of teſ- 
to appoint J. tator's property. Theſe legacies are-ſpecifick ; and. in a caſe of 
- or not 3 1 Fa a * * . ed * 

they ſhould ſpecifick legacies, where no diſtribution of the reſidue is prayed, . 


— it is unreaſonable to bring reſiduary legatees before the Court; 


cy tobe void: and this is according to the conſtant practice. Upon the me- 
T. and J. a 4238 8 8 
both entitled Tits both Plaintiffs are entitled; but Thomas at all events (g/ 


to be partners { . N . 3 ; 
ad dc ches for the direction is poſitive as to him without any. diſcretion, 


legacies at The firſt codicil is a revocation of the will. Rares is intereſt- 
21, one exe- 


cutor, their ed; for by this he has got all the cuſtomers to himſelf, In the 


22 eng great caſe of Richardſon v. Chapman, where an Archbiſbop de. 


thew, the viſed his options to a particular object, Lord Northingim 
other two | | 


againſt it: thought, the executors might go out of the will; but the Houſe 
but if all had af * . = 
Grp fair Par of Lords reverſed that decree; and thought, the will was 
united in de- a E 


2 * un- (g) The ſecond time this cauſe came on, the queſtion as. againſt Thomas ſeemed to 


ſen] be given. up by the Defendants. 53 
— t wm | dator) 
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Jatory upon them ; and, that they conld not go out of it. It 1791. 
has been decided, and I admit, that, where there are three ww— 


truſtees, and one dies, the two others may, if the truſt is . „ ur 
-oupled with an intereſt, execute it; otherwiſe if it is a naked , . 
: | WATERMAN. 


wer: but it is clear, that, if they cannot agree to execute it, in which cafe 
| h it he could have 
neither the one nor the other can, but it devolves upon the eco: 1 
Court ; and their diſagreement will not prevent the object of under this de- 
the teſtator's bounty, if there is no real obſtacle to the contrary. * his is 


do in the caſe of executors Co. Lit. 112, ISI : where a Power 1s 8 * 
given to executors, they muſt all join ; and, if one refuſes, the |S necifick 
others cannot at common law execute; it and an Act of Parlia- . 
ment, 21 Hen. 8. c. 4. paſt to enable the others to ſell in that a general ac- 
:2ſe ; and, though the joint eſtate would have ſurvived, yet 2 
quring their joint lives they muſt all have joined. By their an- 2 11 


{wer they admit 80007. to have been got by this trade with a re- they are. 
Iadue of 5000/7. more. | ä 


For Defendants. | ; 


Upon theſe codicils it was not the intention of the teſtator, 
when he gave the executors this diſcretion as to the time of ap- 
pointing, that, if they never appointed, the Plaintiffs ſhould 
loſe the benefit of what was given to the reſt of the grandchil- 
dren ; but only in caſe they were admitted, and received their 
legacies. Can it be thought, he meant any thing imperative 
upon the executors againft ſuch expreſs words? 


Lord CHANCELLOR. 


Upon the point of form I am inclined to think, the bill is 

lufficient. It is not a hill as to the general reſidue of teſtator's 

eſtate, but as to the legacies of 40007. and the profits, giving 

the reſidue to others. The queſtion 1s, whether they are not wo 

ipecifick legacies ; and whether the executors do not repreſent 

the other grandchildren. If they could bring a bill after this 

decree, the decree will be wrong ; and they muſt be made par- 

ues ; for the executors muſt be delivered: it would be unjuſt to 

leave them open, There muſt be an account of the general 

eſtate, if defired, and if affets are not admitted ; for I conſi- 

der them as legatees ; and, like the caſe of every other legacy, 

liable to debts. . But I will pronounce the decree upon the me- 

1s; and, if any thing can he made of this, it may be ſet down 

tor farther argument or a re-hearing. The will is properly ex- 

plained by the codicil upon the ſame ſubject. Theſe executors 
Vol. I. EH: do 
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1791. do not appear to be intereſted ; for they are not entitled to avail 
NT themſelves of the power given to them; but muſt make the ut. 
W moſt of the trade by the ſale of the whole eſtabliſnment of it 
Warezman, and conſequently the good will of the trade, to make the 8 
mulation the better for the benefit of the whole family. The 
good will and every thing belonging to the eſtabliſnment mug 
be ſold for the benefit of the whole family ſome way or other: 
therefore the executors have no intereſt in it. The only queſ. 
tion is, whether, as they differed in opinion about admitting 
the Plaintiffs, ſome being for it, ſome againſt it, it is poſſible 
to exclude this Plaintiff under all the circumſtances. I think, if 
the executors had united in declaring, that he was unfit to he 
admitted, and without colluſion or fraud, that they had a right 
to exclude him; and the conſequence muſt have been unſortu- 
nately, that he muſt have loſt the 4000. and all the reft : but 
as the circumſtances are; and as they made no ſuch declaration 
either before he was 21, or at that time, both Plaintiffs are en. 
titled. Therefore let them be declared to be conſidered as part- 
ners from the age of 21 reſpectively; and let an account of the 
profits be taken from the death of the teſtator to that time, out 
of which their legacies muſt be paid; and they muſt have an 
account of the profits from that time; the reſt to go to the reſt 

of the grandchildren. 


JOHNSON v. BOYFIELD. 


1791. May 24th, 1791. 


Mr. Juſtice Buller for the Lord Chancellor. | Wy 
Infant not | | PON the marriage of Mrs. Penelope Ranſom in 1749 ſeve- 
— ral funds were ſettled upon her for life, afterwards to 80 


covenant, 


Fant for jul among the children of the marriage abſolutely, as ſhe ſhould 


debt: his mo- appoint; if no appointment, equally ; if but one, to that one; 


therand in- if none, to Mrs. Ranſom abſolutely. By the will of her father 


being entitled Abraham Dacan Ranſom 5000). ſtock was given in truſt for the 
Gan \ "big ſole uſe of his daughter Elizabeth, afterwards Mrs. Shepley, for 
togoool.tock life and afterwards to her ifſue. By the ſame will ſome 

cher or life, eſtates were given to Mrs. Shepley for lite; then to her iſſue 
my if no iſſue, to Mrs. Ranſom for life; with remainders de her 
cording to ap. iſſue. Other real eſtates were by the ſame will deviſed to 
3 Ranſom for life, remainder to her iſſue with pow 


er of appointment to her; remainder to Mrs. Shepley 3 
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per iſſue. Mrs. Shepley with the conſent of her huſband declar- 1791. 
-4 a truſt as to 4000/. part of the abovementioned 50021. ſtock, — 


LES Jouxsox 
(in caſe ſhe ſhould die without leaving iſſue, and upon condition g 


k / Bor rig. 
of paying 100k a year to _s Shepley f 72 5 cee inf atten, no children, 
life; afterwards for her children living at her death accord- to the mo- 
ing to her appointment; if but one, for that one; if none, for 2 


Mrs. Ranſom abſolutely. Mrs. Ran/om had two children; Abra- fon dere 
zum Dacan Ranſom, and Penelope. She appointed the real debt, when ei. 


: - . ther ſhould 
eſtates, deviſed to her and her iſſue, in favour of her ſon. Her eee 


ſon died in the Ea/ Indies indebted to 7illy Kettle in 14621. by tled to that 


; ; | 7 ſtock. 
bond, admitted to have been given for a juſt debt, but while — - 


. * G £ h 
the obligor was a minor, The real eſtates appointed to him he * — 


deviſed, when he was of age, to his father, who died inteſtate. made an ap- 
Upon the 11% March 1778 Mrs. Ranſom and her daughter Pe- rap 9 ugg 


. 222 her favour; 
nelabe, then an infant, by deed, reciting the debt due from 3 Ga 


Abraham Dacan Ranſom to Tilly Ketth, and that he had no the huſban 


legal remedy for it, and reciting their contingent intereſt in the 2 


40007. ſtock, covenanted with Tilly Kettle, that if they, or either proving the 
Ovenants to 


of them, ſhould become poſſeſſed of or entitled to that Rock, pay che ſon's 


they would pay the debt due to him within two years after ce, Fre 2 
they or either ſhould become entitled to the transfer, with in- his wife's is 
tention to ſe- 


tereſt at 4 per cent. from the time of becoming entitled. Upon eure it 
the marriage of Boyfield with Penelope Ranſom the daughter, ſtill“ after men- 


l þ « tioned,” re- 
an infant, on 1/2 July 1778 Mrs. Ranſom in conſideration of the leaſed all their, 
right to that 


marriage appointed the funds ſettled in 1749, (ſubject to her gsx to the 


own life intereſt) for Boyfie/d and his wife for their lives; re- mother, and 
| covenanted, 


mainder to their children. She alſo appointed the contingent that when the 


intereſt in the 40004. ſtock, ſubject to her life intereſt, in favour 8 * 


of her daughter. Upon the 2d July by deed reciting the various their r 
intereſts of Penelope the daughter, and the tranſaction of the ,q in hej; 


1% of March, and that Boyfield and his wife had agreed to ſe- auch atruſt was 


declared, that, 


cure the debt due to Tilly Keitle “ as hereinafter mentioned,” if he obligee 


Bay field releaſed all his and his wife's right to the 4000. ſtock 3 


to her mother; and covenanted, that, when his wife ſhould verthat debt, 


It moul 


attain 21, her intereſt in that fund, and alſo all her inte- paid out of 
reſt in the real eſtates deviſed by her grandfather, ſhould At Hock, 


Afterwards, a 


be veſted abſolutely in the mother: at the ſame time Mrs. e filed 
| o aunge 


Ranſom covenanted not to make a will to the prejudice the ſetilemeat 


of her daughter to a greater amount than g00¼. and a truſt an pron 


was declared, that © in caſe by the deed of the 11% of March mother for her 
©1738 Tilly Kelile ſhall have a right to recover the ſaid ſum SHONE -- 
* of 14627. then that ſum and the intereſt ſhall be paid out gl 
the ſaid gooo7. annuities, or the money ariſing by the ſale by agreement 


ce thereof.” 
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1791. © thereof.” In 1781 by deed reciting, that a ſuit in Chabe 
2 had been inſtituted by Boyfie/d for the purpoſe of ſetting alide 
Jonn59% that ſettlement as being an appointment by the mother for her 


Boyerizty. own benefit, and that the parties had come to an agreement 
2 


N 44 the parties were mutually releaſed from the covenants in the 


1 ſettlement ; and Bayfeld covenanted, that “ if Tilly Keitle ſhal 
the huſband “ have a right in the life of Mrs. Ranſom to recover that debt, it 


8 „ ſhall be paid out of the ſaid 4000. annuities, or the money 


obligee ſhould © arifing by the ſale thereof.“ Boyfield afterwards got poſſeſ. 


have aright ,. 


in life of te Hon of thoſe annuities. Mrs. Ranſom died inteſtate in 1134, 
mother to re Mrs. Shepley died without iſſue in 1788. Johnſon was aſſignee 


cover the 


ang pry of the debt due to Ty Ketil:, which he purchaſed at a publick 
e paid out o 


that lock. auction for about 4707. ; and he brought the bill againſt Mr. 


'The mother | 222 
* 70” a and Mrs. Zoyfield as adminiftrators of Mrs. Ran/om to have 


before A. de- that debt raiſed either out of the flock as ſpecifically charged 


termined, that 


a fair aſignee With it, or out of the general aſſets of Mrs. Ranſom, conhider. 
of the debt ing that ftock as part of them. The Defendants denied aſſets 


had no ſpeci- 


fick lien on It was proved, that Boy feld had full notice of the tranſaction of 


. March 1778; that it was read over to him, and approved by 


be liable only him; and that he ſaid, it was very honourable in the mother 
3 and daughter to bind themſelves to pay that debt. 


into the mo- 


her's aſſets, | ' : | 
2 taken out Mr. Lloyd, Mr. Alitford and Mr. Hollift for Plaintiff. 


hercreditors; Unleſs this can be recovered, it will be a fraud upon the 
for which it 


muſt be ſaid, Plaintiff, who bought it fairly as the beſt bidder at a publick 
either, that auction. The deed of March 1778 was a valid inftrument as 


th 
fot to Mrs. Ranſom ; and would have been ſo as to her daughter, 


th P24 . i OI 
ae agree if ſhe had been of age at the time ; and it was afterwards con- 


no pretence firmed ſo as to bind Mr. Boyfie/d ſtanding in her place. The 


8 deed of 1781 was a fraud on all the parties claiming under the 
debt only if prior deeds. The fund was made the property of Mrs. Ranjon 
| mother's life: to enable her to diſcharge this debt: and the tranſaction of 


but the mar- 


riage brokage 178 J was to defeat the demand, if Mrs. Ranſom ſhould die, and 


in the ſettle- ſo there would be no perſon, againſt whom the Plaintiff could 
ment was ſuf- 


ficient ground Proceed for it. The introduction of the ſettlement is ſtrong t0 
for th . . . ö 
| wore bores 4 ſhew the meaning of the parties. 
the bill did 
not go on the DW» 
other ground] Salicilor General and Mr. Stanley for Defendants. 
ths re tne 9 . * 0 0 
common de. Firſt ; Plaintiff ſays, that this fund in the hands of the Deſen- 


cree far de. dant is to be conſidered as part of the general aſſets; but thele 


count of aſ- 


{cts,debts,and Defendants have no general aſſets. Secondly ; he ſays, that un- 


funeral ex- 


pences with- der the circumſtances it is bound by a ſpecifick lien; and * 
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anſwerable to his demand. There is no covenant, which 1791. 


fore . . 
nas the leaſt effect in binding it ſpecifically. Plaintiff, conſider- wer 
eq as aſſignee of a covenant, is bound by all the equity, that 5. 


: 2 | BoyriELD. 
would affect the firſt covenantee. The marriage ſettlement, un— 3 


ger which alone they can claim, was a direct fraud upon Mr. to that fund 


was made 


and Mrs. Boyfield ; becauſe the mother under colour of her .,,jnq the 


. . R buſband and 
power of appointment bargained for herſelf, which ſhe could nt th 


not do. She did not give them at the marriage any thing for niſtrators. 
preſent ſupport ; but what was given was not till after her 9 


death. The words in the covenant, that “ zu cafe Tilly Kettle 2 _ 
| , od . ideration for 
all have a right is recover” ſhew, they were doubtful about thecovenants; 
+ If the whole effect of the ſettlement was fraudulent againf} r ©ine ms: 


them, they had a right to have it undone ; but Mrs. Ran/om vived A. 
having entered into that covenant, by which in cale of the death 3 

of Mrs. Shepley before her ſhe was liable, they made that agree. ſpecifck lien 
ment for paying that debt: hut Mrs. Skepley did not die before 

ner; therefore that leaves it upon the effect of the firſt infiru. 

ment. If it was part of the general aſſets, ſhe might have 

transferred it in her life to any one; and no creditor could call _ 


it back. 


BULLER, J. 10 Counſel for Plaintiff. 


What do you ſay as to this being a ſpecifick charge upon this 
fund ? | 


For Plaintiff. ' ; 

There are two queſtions ; and either will be ſufficient for 
Plaintiff. The only thing to be proved is, that it was the in- 
tention of the parties to pay the debt out of that fund. It ap- 
pears, that that fund was in their contemplation ; otherwiſe 
there was no occaſion to take notice of it. The obligee in con- 
ſideration of this contingency poſtponed his remedy at law. He 
could not have brought an action upon this bond till two years 
ater the death of Mrs. Shepley. From the deed of 1781 it ap- 
pears, that the Defendant himſelf thought, Mrs. Ranſom was lia- 
ble to pay out of this fund. 


BULLER, 7. 


The debt, upon which this bill is founded, appears to have 

Veen originally due to Kettle from Dacan Ranſom the ſon of Mrs. 

Ranſom, and brother of Mrs. Boyfield. I cannot go ſo far as to 

ay with the Counſel in the reply, that Keliæ upon any conſi- 85 
Vor. I. M m m m deration, 
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deraticn, muth leſs for this contingent advantage, poſtponed 
any remedy, he was entitled to; for the deed, by which this 
contingent intereſt was given to him, expreſsly ſtates, that he 
had no legal remedy for that debt. Therefore in 1778 I mus 
conſider this as an obligation by Mrs. Ran/om and her daughter 
from honourable motives, becauſe they were ſatisfied, that it 
was a fair and juſt debt, and that it was incumbent upon Mrs, 


Ranſ95m as a mother, and upon her daughter-as a fiſter and 


amply provided for, *to diſcharge this debt left unpaid by her 
brother. With this view the deed of March 1778 was mate. 
by which they undertook to pay it, if either ſhould become en. 
titled to the 400. limited over, if Mrs. Shepley ſhould die 
without iſſue. The tranfaction is fimply this; the mother 
ſays to the daughter, “ by your brother's death you are amply 


« provided for. Without hurting yourſelf, or diminiſhing that 


“ part of your fortune which is now certain, there is a contin. 
« gent ſum, which perhaps may come to you; and if ſo, it is 
« right to pay your brother's debt.” With that impreſſion that 


deed was made. It bound the mother without. queſtion : but 


the daughter was an infant, and therefore at liberty, if nothing 
farther happened to ratify it, to refuſe. In July 1778 the 
daughter, being about to marry .Boyfie/d, continued in the ſame 
reſolution to pay this debt; and an appointment was made by 
the mother to enable the daughter to make a ſettlement not 
only for the benefit of herſelf, but of Baye alſo ; for he took 


an intereſt for life in all belonging to the daughter. It 1s 


proved alſo, that the debt now in queſtion was fully ſtated to 
Boyfield. He was apprized of every circumſtance belonging to 


it; and it is clear, that this deed was executed by him with 


full knowledge of every thing, that had paſſed, If it was ma- 
terial to diſtinguiſh between Boy feld and his wife, as the cont 
deration was marriage, and the wife took a benefit, I ſhould 
think, that, though an infant, ſhe was bound by the deed. 
But it is not material to conſider that; becauſe, if he was bound, 
the Plaintiff is entitled to a decree in this cauſe.; and aſter be- 


ing apprized of and conſenting to the aſſignment of this 4000 
to the mother, he is, I think upon the whole, bound to pay 
this debt. The next queſtion is, what effect the releaſe, ob- 


tained by him in 1781, can have upon this caſe. I am of op!- 


nion, that that was a fraud: and having recourſe to a Chancery 


ſuit inſtituted by Boyfie/d againſt Mrs. Ranſom to ſet aſide the 
ſettlernent was one ſtrong feature of it. Whether it ever exiſt- 


— — 


„„ by „ „% Fry wet 
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ed, or WAS invented only to give colour to this releaſe, I do not 1791. 
Lrow ; but if it did exiſt, no benefit could have been derived PRE 
under it. Therefore it is a releaſe obtained by Boyficld from his v. 
er in law to defraud this Plaintiff of his debt. The only nn 

point, upon which I heſitated, was, whether this 4000. ought 

i» be conſidered as part of the general aſſets, or the decree 

»voht to be founded upon the ground, that Plaintiff onght to 

be conſidered as having a ſpecifick lien upon it. I confeſs, I 

ave balanced confiderahly upon that queſtion ; and am not 

ſire, whether, if I was to make a decree upon the foundation 

of that ſum being the general aſſets, it would not be a greater 

prejudice to Deſendant, than if it is conſidered as a ſpecifick . 

lien: for, though they deny aſſets generally in the anſwer, it 

proceeds upon the ground, that they deny this 4000/7. to be 

part, But I think, the decree ought to be, becaule it is a ſpe- 

cikck charge upon the fund. Though there is great room for 

the obſervations made upon the penning of the deed, that it pro- 

leſſes to be a ſpecifick charge in a particular event only, which 

never happened, yet the general mtention appears to have-been, 

that it ſhould bepaid out of that fund ; and that creates a lien. 

The Counſel for Plaintiff has relied upon the words 1n the 1n- 

troduction; and they go far to ſhew the general intent; for 

there Boyfield and his wife had agreed to ſecure the debt as 

therein atter mentioned. If then they meant this conveyance as 

'ne ſecurity for that debt, it follows pretty much of courſe, that 

it muſt be paid out of that fund. But as to the manner, in 

which it was fecured, there is great weight in that; for it ſeems 

no longer left to the diſpofal of Mrs. R:nſom or Boyfield and 

his wite in any way ; but was veſted in truſtees ; and being ſo, 

ſuppoling it had remained in their hands, this Plaintiff ſtand- 
ug in the place of the obligee would have had a right to call 

vpon them to pay him; and, if ſo againſt truſtees, it follows, 

that, though it has ſhifted hands, and ſome way or other has 

got into the cuſtody of the Defendant, yet the creditor's right is 

the lame. Therefore it muſt be decreed a ſpecifick charge; and 

to be paid by the Defendant Boyfield accordingly. As to the 

coii's; as this is a fraudulent attempt to cheat the Plaintiff, 1 

mv. give coſts as againſt Boyfield. 7 


moth 


Upon the 9th of July 1791 this cauſe came on before the lord 
Caancellor fora re-hearing upon the petition of the Defendant. 
ROE: For - © 


— Tor Plaintiff, in ſupport of the Kere. 
r (0 In the deed of March 1778 there is a general covenant, Which 


.Bovritty. would bind the aflets of the mother. The words of that deed 
do not ſay, the debt ſhall be paid out of the 40004. hut accord. 


ing to the words intereſt was to be paid from the death of th, 1 
tenant ſor life of that fund; and therefore their intention muß t 
have been, that it ſhould come out of that fund. The deht was tc 
fair and bond fide, and ſuable immediately. The obligee pot. tt 
poned his remedy at law, till this fund ſhould come into pol. P 
ſeſſion of Mrs. Ranſom or her daughter, with a view to have it b 
paid under this agreement. By the deed of 1781 it is clear 5 
that in certain events theſe parties did mean to make this fund P 
a fund for payment of this debt; for if the words © in the 2 
© life of Mrs, Ranſom” were left out, it would run thus, « it a 


« Tilly Ketile ſhall have a right to recover this debt at law, it 
« ſhall be paid out of that fund, or the money ariſing from the 
« fale.” The Defendant has got this fund into his hands under 
the deed of 1781. It is not to be taken, that he got poſſeſſion 
of it in right of his wife, but by the releaſe of the mother. 
That deed of 1781 was voluntary, and a fraud upon the credi- 
tor. The covenants in it could not be enforced againſt the De. 
fendant ; becauſe Ty Keith never had a right to recover that 
debt againſt Mrs. Ranſom, as ſhe died before Mrs. Shepley. I 
there was a ſpecifick lien upon the fund, Defendant had notice, 
that it was ſo bound; and therefore it was incompetent to him 
to take it. He took it bound, as it was in the hands of the mo- 
ther; the whole tranſaction being recited in the ſettlement, 
read over to him, and approved by him as honourable in them. 
This being a debt, ſhe could not give up the property; there 
was no conſideration for that releaſe; and under the al. 13 
Elis. it would be void againft creditors. Though Mrs. Ranſon 
did not give up any life intereſt, yet her covenant not to diſpole 
by will of more than good. to the prejudice of her daughter i 
a conſideration for what, ſne took by the ſettlement. If ſhe did 
act improperly in any other part of the tranſaction, there wi 
nothing improper in this. If Defendant had not interfered, and 
Mrs. Ranſom had been alive, the creditor might have called up- 
on her. The effect of his .covenant in the ſettlement is, that, 
when this fund ſhall come into poſſeſſion, it ſhall be the pro- 
perty of Mrs. Ranſom for the purpoſe of forming a fund among 
-other things for the payment of this particular debt. The os 
| We Bo Woes en 
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men was in the hands of truſtees ; and this Court would have 
made them parties to the ſuit ; and ſeeing the fund was in the 
contemplation of the parties, would have ordered the truſtees 
o transfer it; and would not have ſuffered her to diſappoint 
that intention to the prejudice of creditors. The Defendant 
gands in the ſame ſituation, as privy to the whole. The queſ- 
tion is, whether he will be ſuffered to claim this abſolutely, and 
to take from Mrs. Ranſom the means of paying this creditor, 
though he had full notice of the deſtination of part to that pur. 
poſe. The effe&t of his covenant in the ſettlement is either to 
bind this ſum to the payment of this debt, or to transfer it to 
the mother, ſo as to make it part of her aſſets. Mr. J. Buller 
thought, there was a ſpecifick lien. It 1s the ſame to the Plain- 
tif, whether it is to be ſo conſidered, or as a charge upon the 


allets. ö 


For Defendant. 


The Plaintiff has no other right than T7/ly Keitle, under whom 
he claims. Kelle was a mere volunteer as a creditor of Mrs. 
Ranſom, though the debt was perfectly fair and bong fide with 
regard to the ſon. As he was an infant, it was not really a 
debt, becauſe it related to tranſactions with a minor; therefore 
he had no demand either at law or in equity. If Mrs. Ranſom 
had entered into the moſt expreſs covenant to transfer this fund 
in ſatisſaction of that debt, the creditor could not have come 
here to enforce it: That was decided by your Lord/hip very 
lately in the caſe of Colman v. Sarrel (h). The decree has pro- 
ceeded upon a principle, which did not occur to thoſe, who 
Grew the bill. The bill has contented itſelf with ſtating in a 
fe words the truſts of this fund. I admit, that it is given diſ- 
tinctly, in caſe Mrs. Skepley ſhould die without leaving iſſue, to 
Mrs. Ranſom ſor life, then to the children or child of Mrs. 
Ranſom living at her death, and, if none, to Mrs. Ranſom her- 
ſelt. The life eftate of Mrs. Ranſom was not given 'up at all. 
Ihe contingency given up is ſuch, as ariſes from the circum- 
fiance of the limitation over, by which the mother would have 
taken, it her daughter did not ſurvive her. If the deed of 
March 1775 did hind the aſſets of Mrs. Ranjom, though Mrs. 
Sable ſhould not die in her life, the ſubſequent deed affords 
reaſon to think, it muſt have gone beyond the intention of the 


(h) ante, 50. 
N-nnn parties. 
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that fund-without ſecuring him? No. The lien is ſtated t, 
be, that they engage to give ſuch ſecurity, as is therein after 


Ranſom to his daughter Mrs. Shepley and her iſſue, who agreed 
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parties. Without ſaying any thing of the impropriety of mak. 
ing her daughter engage her property, who was an infant, an 
could not by law enter into any engagement, I will repeat, that 
Tilly Kettle was merely a volunteer. But how 1s this an engage. 
ment to apply theſe annuities to this debt? It is nothing more 
than this; © I agree with you, that, if that fund ſhall come ty 
„ me, I will pay the debt of Kettle ;” not out of thoſe ann. 
ities : could he have come here to reſtrain the diſpoſition gf 


mentioned ; that is a covenant, that they will pay it, if their 
fortune ſhall be improved by getting that fund. As far as this 
was the property of the daughter either abſolutely or in contin. 
gency, it did not bind her at all; though I admit, a ſettlement 
might have been made upon the marriage to create a ſpecifick 
obligation upon that fund. The ſettlement was fraudulent. l 
recites the ſeveral intereſts of the daughter; vis. to the funds 
under the ſettlement of her parents in 1749 ſubje& only to her 
mother's life intereſt ; to a contingent intereſt in this 4000. 


ſtock, part of 5000). ſtock, given by the will of her grandfather 


to give up that part of it in caſe of her death without iſſue for 
her ſiſter Mrs. Ranſom and her iſſue; to real eftates given by 
the ſame will in remainder, if Mrs. Shepley ſhould die without 
iſſue; to Mrs. Ranſom and her iſſue; all ſubject only to the lite 
intereſt of the mother; to other real eſtates deviſed by the lame 


will to Mrs. Ranſom and her iſſue, with power of appointment; th 
which Mrs. Ranſom appointed to her fon, who, being of ſuffici re 
ent age to make a will, deviſed to his father, who died intel- as 
tate, in conſequence of which they deſcended to his daughter in uf 
fee. The ſettlement recited all this. Mrs. Ranſom did not dit q 
turb her life intereſt in theſe funds; but by agreement made ty 


ſettlement of the money funds under the ſettlement of 1749, U 
which ſhe reduced the intereſt of her daughter to an eſtate for 
life in thoſe funds, with remainder to the chiklren ; ſo they got 
nothing by that. As to every other fund ; the huſband without 
conſideration of any thing for maintenance covenants for the 
daughter, that, when ſhe ſhall attain 21, all her intereſt in the 
real eſtates ſhall be veſted abſolutely in the mother; and does 
this without any proviſion for himſelf, his wife, or children, 
and alſo covenants, that this 40007. ſhall go abſolutely to the 


mother; and there is no conſideration for all this, except that 
| _ the 
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we mother would leave her real and perſonal property to the 
daughter, though ſhe had nothing but under theſe inſtruments. 
This ſettlement was a fraud upon the huſband and wife ; and 
he deed of 1781 recites a bill in this Court to ſet alide the ſet- 
nement, as an appointment by the mother for her own benefit; 
and, that the parties had come to an agreement, which agree- 
ment is in the preciſe terms of the decree, your Zord/hip would 
have made; namely, the mother was releaſed from her cove- 
nant not to deviſe her eſtate away from her daughter; and the 
huſband was releaſed from his covenant to aſſign all his pro- 
perty to the mother ; alſo from the covenant as to this fund ; 
and there is a covenant as to this debt, which is the ſame cove- 
nant as that in the ſettlement itſelf, That covenant amounts 
only to this ; that, if the creditor ſhould have a right to reco- 
ver this debt in the life of Mrs. Ran/om, he would pay it: then 
another anſwer 1s, that the obligation did not ariſe in her life. 
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The agreements in 1778 and the ſettlement amount to nothing 


more than a perſonal covenant with the creditor; but do not 
refer to this fund at all. If it ſtood upon the ſettlement, he 
might ſay, he had as good a right to all the eſtate, the huſband 
covenanted to releaſe to the mother, as to this fund. This 
creditor does not come here to ſay, Mrs. Ranſom was impoſed 
upon by this agreement. 


Lord CHANCELLOR, 

It is one thing to ſay, the Defendant has bound the fund to 
the payment of this debt ; another thing, that he has transfer- 
red the fund to the mother; in which caſe it would be bound 
as part of her aſſets; and any conveyance of it would he a fraud 
upon all her creditors, as well as this man. There are two 
queſtions. 1 : Was the original transfer of all the wife's for- 
tune to the mother void as a marriage brokage. 2dly : It not, 
was the deed of 1781 fraudulent againft this creditor by provi- 
ding for the payment of his debt, only if it ſhould fall to be de- 
manded in the life of the mother ; and conſequently depriving 
her aſſets of that fund, if the debt was to be demanded after her 
death, which would otherwiſe be liable. If any thing moved 


from the mother, I ſhould put the Defendants to argue, that it 


was not a good conſideration for aſſigning over the fortune of 
the daughter. The effect of the trauſaction between the parties 
is thus. The mother had come under an engagement to pay this 
debt to the creditor of her don, when either ſhe or her daugh- 

. | ter 
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1791. ter, ſhould come into poſſeſſion of this fund. That was very 
proper and honourable. The daughter joined; but being ay 
067" infant there was an end of it as to her; ſhe was not bound 1, 
BoyrizLy. pay it at all; but the mother, while ſhe lived, was liable to he 


ſued for it. The Defendant by the ſettlement makes a transfer 
to the mother of great part of his wite's fortune without any re. 
ciprocation but a general covenant not to make a will to the 
prejudice of her daughter to a greater extent than the ſum g 
gol. He made her covenant alſo, that, if ſhe ſhould become 
liable to pay that debt by the deed of March 1778, ſhe then 
ſhould pay it in her life. If ſhe had become liable, and had 
not paid it, in this Court her aſſets would have been liable 
to it. The covenant was, that ſhe ſhould not leave that 
debt upon the eſtate. The objection as to the unfairneſs of 
that tranſaction has been in ſome degree replied to: it 
is not upon the deed unfair; becauſe her covenant to leave 


her whole fortune to her daughter might be an equivalent, 


When they came to arrange this buſineſs in 1781, ſhe aſſigned 
back this fund upon the conſiderations mentioned by the Sylici- 
tor General ; but the Defendant hargained, that, if the creditor 
ſhould have a right in he life of Mrs. Ranſom to recover this 
debt, he would pay it out of that fund. Suppoſe Mrs. Shepley 
had died in the life of Mrs. Ran/om, and then Johnſon had ſued 


for the money ; would there have been any anſwer to this obli- 
gation to pay out of that fund ? 


Solicitor General admitted, there would not. 
Lord CHANCELLOR. 


Then was the narrowneſs of that proviſion a badge of fraud ! 
which ſeems the only point tothe infiſted on; for there is no 


ground to ſay, there was a ſpecifick lien. The awkwardnels 


of the caſe is, that the Defendant took notice, that the mother 
was indebted to Kettle ; he alſo thought to take thoſe funds 
from her under the notion of marriage brokage : but then ſhe 
was not to be left indebted to this man ſo as to be liable to be 
thrown into priſon. Therefore. it was provided, that, if it fell 
upon her during her life, then the Defendant would fatisfy it; 
but if ſhe ſhould die without becoming liable, and nothing 
ſhould he left, then the creditor would be diſappointed, and it 


was not worth their while to provide for the payment of it. it 
looks like taking notice of it as a debt, which ought to be pro- 


vided for notwithſtanding the pretence of marriage Wy 
| And, 


4 
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and that they were willing to go ſo far as to keep the mo— 
ther out of a gaol, but not to meet the juſtice of the caſe. Sup- 
poſe he had A right to take the whole fund back, and that that 
provifion was only through perſonal tenderneſs for the mother: 
he meant to be generous with regard to her, but did not mean 
to be ſo to the creditor. As I cannot think, Plaintiff can claim 
a ſpecifick lien by any means, the ſingle queſtion is, whether it 
was gratuitous, and a fraud upon the creditor, to re- aſſign to 
the huſband that fund, ſhe had ſo got. They muſt bring it 
back into her aſſets, as having got out of them in fraud of her 
creditors, and cannot ſay, this fund is liable through any other 
medium than by bringing it back into her poſſeſſion ; which 
they cannot do, unleſs by ſaying it was fraudulently given up 
23 to creditors. If they offer that, they muſt ſay, there was no 
pretence for a compromiſe at all, and that it was a mere cover, 
which they cannot ſay; for there was pretence enough for that : 
it is plain, there was more than a common pretence of marriage 
brokage, and the compromiſe was upon that foot; or they muſt ſay 
there was no pretence for its being ſo totally annihilated as to be 
taken out of the fund to the prejudice of the creditors in one event 
and not in the other. They are driven to enforce that, that the 
circumſtance of giving it up, if ſhe ſhould be liable to be ſued, 
was a proof, that Defendants did not underſtand themſelves to 
have a right to claim it abſolutely. The only awkwardneſs is, 
that the huſband thought himſelf bound to give up his preten- 
lions to that fund pro guanto the mother was liable in her own 
perſon ; and that, taking notice of the debt, they have rather 
ſharply provided, that, if it ſhall not be ſuable in her life, 
though it ſhall againſt her executors, yet that the Plaintiff 
all not be admitted to ſue with effect upon her aſſets. Tak 
ing it in that point of view, that is more than the bill will ena- 
ble the Plaintiff to get through. If the other event had happen- 
ed, the conſideration would have been quite ſufficient to give a 
ſpecifick lien: but as in the event there clearly is no ſpecifick 
len, the ouly way to get at it would be by bringing it back into 
her fund : but the never was entitled to it, unleſs they could have 
qualified that agreement with fraud; and the bill does not go 
upon that. Therefore there muſt be the common decree for an 
account of her aſſets without any particular reference to this ; 
and, as there was no will, of her debts and funeral expences, 
and of this debt among the reſt. 
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1791. May 3 ½, 1791. 
Mr. Juftlice BVL LER for the Lord Chancellor, 
On... EFENDANT having intimated his intention to rele 2 
farm referring farm, which had been let at a rent of 420]. a year, Plain 
to a paper ; 6 


containingthe tiff propoſed to become his tenant ; and for that purpoſe they 


terms, parol 


vide tr met on the 2d of February 1787 ; when Detendant read from 


prove, which a paper certain ies as the terms of their agreement; and 
of the clauſes 4p! = t; and an 


in that paper agreement was drawn up with reference to that paper; and c 
bed —— that agreement, ſigned by both parties, was depoſited in the E 
between the hands of Ayſcirgh ; and they were to meet again to compleat 5 
et tu. the buſineſs. The 20 meeting took place on the 15th of the 0 
„ ſame month at Ayſcugſis houſe; when the Defendant's ſte wald 5 
out coſts, as a produced a paper, which, he ſaid, contained the covenants : 


3 which were to be inſerted 1a the leaſe; and he repreſented it 


| tees without to be the paper, to which the articles of agreement referred; 
| their know- + | 


edge, and as and which had been read to the Plaintiff, before the agreement 


412 took place, Plaintiff denied this; inſiſting that theſe cove. 


2 nants were quite new to him, and objecting to ſeveral. De- 
cannot nave 


colts againſt fendant infiſted, that all the clauſes contained in that paper 


Plaintiff, but ſhould be covenants in any leaſe to be made hy him; and that 
left to their 


remedy all of them had been read to the Plaintiff at the firft meeting, 
_— Plaintiff denied that ; upon which the treaty was broke off, and 


dane f en the bill was brought for a ſpecifick performance of the agree- 
tiff had pre- ment according to ſuch clauſes, as had been read to the Plain- 
3 ; be- tiff, to prove which he went into parol evidence to the fol- 
ker yeah lowing effect: + the Plaintiff was to take the farm for 
been giren © 21 years at the neat rent of 400 guineas the firſt year, 
3 « and vo. every, year after. He was to take upon him- 
dants. <« ſelf the expence and riſk of a ;propoſed embankment ol 2 
« rivulet; for which he was to be paid at the end of the 
« term according to the value of it at that time, ſuppoang it to 
c Hand. He was to build one hemel (7) and fx cottager's 
« houſes. He was to conſume all the hay upon the farm, un- 


« leſs when it would ſell for 37. a ton. Sixty acres of unincloſ- 


(i) Another word for © hovel.“ 


S | 


Tales in Chancery. 
ed land were to be allowed to the landlord for planting ; and 
« the tenant was to be allowed for them according to the deci- 


« Gon of two arbitrators : and this agreement was to be under- 
« ood Lend fide on both ſides; and any doubt or diſpute was 


to be ſettled by Ay/cugh.” 


The clauſes in the propoſals contained in the paper produced 
a the 15th of February, to which Plaintiff objected as be- 
ing new, or contradictory to the articles and the clauſes, which 
od been read to him, were as follows: „“ A reſervation to the 
« landlord of hunting, fiſhing, Sc. at all lawful times upon 
the eſtate. A power to the landlord to incloſe eighty acres 


+ of uniucloled land; the tenant to be allowed at the rate of 


+ five ſhillings an acre for it. A general reſervation of rent in 

„blank without diſtinguiſhing the firſt year from the reſt. A 
« reſcrvetion of a right of making bridges, digging for gravel, 
„Sc. paying for damage according to arbitration. Tenant to 
pay taxes, quit rent, and a modus for tithes. Tenant to con- 
* {ume all the hay upon the farm, except when the price 

* ſhould be 3/. Ios. a ton. To ſpread yearly all the dung, ex- 
« cept that of the laſt half year, which was to be left for the 
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* landlord or ſucceeding tenant. Reſervation of the willows 


+ for the landlord. Tenant to keep in repair all the banks, and 
* deſend the ſame from floods; and to plant willows, where 
«* ncceffary, without any allowance for it. Tenant to lime 
«* every ſummer fallow ; to keep and leave in repair bridges; 
and to make hedges with an allowance of four ſhillings a 
„ rocd, and fences and drains.” 


ihe bill alſo prayed, that ſome mortgagees might confirm this 
caſe made by their mortgagor ; or come to an account with the 


PMaintiff; and aſſign their intereſt, ſubje& to ſuch benefit of 


1cdemption as there might be; that in the mean time Defen- 
cant might he reſtrained from ſelling, or demiling the farm; 
aud Tlaintifl be declared to have a lien, for what he ſhould pay 
to the mortgagees with intereſt. Defendant by his anſwer for 
the firſt time ſet up as a defence to this bill a ſettlement made 
in 1778, under which his wife and others had an intereſt, and 
cid call upon the truſtecs to fell for their benefit: but that 
ttcment was never ated upon till after the agreement between 


Plaintiff and Defendant ; when Defendant executed an appoint- | 


ment under it to truſtees with directions to fell. The anſwer 
admitted, 


CO ee . —· — = 


1 
- e "A COARSEI—— Aro 
— — —— 


* 
—— — —ê - o 
_ a — 
— FP — — - 


* 
— — — — — — 
— 
— 


8 8 
E CI 1. = \ 
— 8 "= 7 —_— — ha 
— — S 3 
. 5 - ee IO En OO EE et. ——_—_— cw - _— —— — 1 » = = 
wy —_— —— — — 


———— —ͤ 
== 


Lomas 1 
dew - - 


Sr. Pavi. 


Caſes in Chancery. 


admitted, that the terms of the embankment of the rwulet, ang 
the covenant as to conſuming the hay upon the farm, were to 
be as ſtated by the Plaintiff, and that the clauſes Concerning 
the hemel, cottager's houſes, getting up hedges and fences, and 
making drains, were by a new agreement ſuperſeded and ge 
away. 


The parol evidence was read; the Counſel for Defendant fa. 
ing he would not prevent it, as he wiſhed the whole cafe 1 
be before the Court; but, that he conſidered himſelf at liberty 
to object to any thing out of the agreement. 


Solicitor General, Mr. Mitford, and Mr. Reomilly for Nui. 
if 

An agreement for a leaſe for 21 years, in order to its being 
executed in this Court, muſt be in writing; but it is not neceſ. 
ſary, that all the terms of it ſhould. If this had been an agree. 
ment to let for 21 years, reſerving 400/. the firſt year, and 500 
a year afterwards, with all proper and uſual terms according ty 
the cuſtom of the country, the Court would execute it by refe. 
rence to the Maſter to inquire into the cuſtom of the country, 
or by directing an iſſue. Such agreements are continually car. 
ried into execution in this Court; and the minutiz are never 
all ſtated. For the ſame reaſon in this caſe, the articles ſtating 
the terms the parties had agreed to, and referring to cove- 
nants, which had been read as covenants to be inſerted in the 
leaſe, the Court will make the inquiry, ia order that the Matter 
may {ſettle a leaſe containing thoſe covenants. There is no di- 
ference in principle between theſe two inquiries, nor any dun- - 
ger; for it is clear upon Defendant's caſe by the admiſſions in ; 
his anſwer, that it is impoffible, the agreement could be, that : 
all thoſe covenants ſhould be inſerted in the leaſe. This paper 
therefore is not, what he wiſhes to repreſent it; for it is in | 
many inſtances contradi gory to the articles. This is therefore 
a caſe; in which collateral evidence is neceſſary, It it ws | 
merely a leaſe for 21 years without ſpecifying any covenants 
the uſual covenants would be underſtood to be intended. As to 
the intereſts of the other parties: Plaintiff has a right to redeem 
the mortgagees, if they will diſturb the enjoyment under this 
agreement by their mortgagor. That ſettlement would nat 
have been heard of, if Plaintiff would have executed ſuch d 


leaſe, as Defendant choſe. But this Court will decree * 
fendant 
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-ndant to Procure his wife and the truſtees to Join to enable him 
to execute the agreement: he is bound to endeavour at leaſt to 
get in! ſuch intereſts : Barrington &. Horne, 2 Eq. Ca. AA. 17: 
wan covenanted for himſelf and his wile to join in Gl a 
ane to the Plaintiff ; in his anſwer he infifled, that he was te- 
ant lor life, remainder to his wife for life, remainder over; 
and that, his wife not having executed the deed, nothing 
pal ed. The decree was, that he ſhould procure his wife to 
os 2 right to an execution of a leaſe by him, if Plaintiff chuſes 
0 take it; aud though that will not prevent the wife from turn- 

> him out (for though it appears, ſhe acceded to the terms of 
the leaſe, yet as her conſent was not in writing, he cannot 
avail himfelf of 1t) yet, if turned out, he would have a remedy 
again!t the huſband, and another equity at leaſt for the damages 
aud colts ſuſtained by the non-performance; for Plaintiff hag 
becn at a great expence in preparing to take ſo extenſive a farm. 


Ia leaſe is not made to him, becauſe Defendant covenanted to 


do, what he could not do, he ought to put Plaintiff in the fame 
htyation. If a man covenants, that his wife ſhall levy a fine, 


ſhe muſt do it, or he muſt anſwer the damages. Upon this 


principle was the caſe of Denton v. Stuart, 4% July 1786, before 
Lord Kenyon, then Maſter of the Rolls. The bill was for ſpeci- 


tick performance of an agreement; after it was made, Deten- 


cant aligned to another perſon ; the decree referred it to the 
Maſter to inquire, what damage the Plaintiff had ſuſtained -; 
ah dircéted, that what ſhould be found ſhould be paid to him 
with colts. Mr. Mansfield for the Defendant did not then reſiſt 
nat decree larther, than by defiring that the inquiry might be, 
mother any and what damage had been ſuſtained ; but the 
«cre was the other way. There is no difference in principle, 
whether a man puts it out of his own power, or makes an 
agreement, knowing that it is not in his power, and does not 
"Ting frvard the objection. The objection made is a fraud. 
i! thoſe covenants can be reduced to a certainty in any way, he 
has made an agreement for that purpoſe. It depended upon 
dconſent, whether the eſtate ſhould he ſold under the ſettle— 
ent or not; for nine years after he never intended to ſell; 


% Yond by huſband reciting an agreement to ſettle wife's eſtate ; but ſhe was 


dp an executing party; it might amount to an agreement to bind him to oblige 
er to do it, 2 7 526. 


VOI. P PPP and 


din, as he had covenanted (%). If this will not do, Plaintiff 
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and his entering juto this agreement mult have been with | 
view to keeping the eſtate, or to ſelling it with more advan. 
tage; and the appointment after this agreement to the lruſtees 
to ſell was a fraud upon the agreement. The equity of the 
Plaintiff therefore is a reference to fee, what were the ci. 
nants, that according to the agreement ought to be inſerted! 
and that Defendant may execute a leaſe to bind himſelf with 
thoſe covenants, even if his own lite ſhould not endure during 
the leaſe; and that he may procure the perluns intereſted t, 
Join 1n the leaſe. 


BULLER, J. 
Is there any caſe, in which this Court has decreed ſpecific 


performance of an agreement not ſo certain as to ſuſtain an 
action at law ? In general a party having an agreement has an 


no action could be maintained upon it, is there any caſe, in 
which this Court has executed it ? Suppoſe, I refer it to the 
Maſter; I muſt leave it to him to form an opinion directly in 
the teeth of the Statute of Frauds. 


For Plaintiff. 


Either the Maſter or an iſſue muſt aſcertain, what the terms 
were. | | 48 


BUL LER, }. 


Then it muſt be done by parol evidence. I think, there 1: 5 
a wide difference between this caſe and that you have compa 
red to it, of an inquiry as to the cuſtom of the country; there 
the agreement is certain; herg the parol evidence is to aſcer— 
tain, what was the contract between the parties at the time. 


For Plaintiff. 


The Plaintiff was riglit in coming into this Court; becauſe 
he did not know, the Defendant was incapable of executing 
this agreement ; though, if he had known that, he ought t0 
have gone to law ; but the aſſignment to the truſtees was made 
by the Deſendant after the bill was filed. 


{k) In caſes of agreements before Lord Samer time the party was ſent to a ö 
and, if he recovered any thing by way of damages, the Court of Chancery entertained 
the ſuit. Amb. 406. 1 

T. 
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r. 1ansfield for Defendant. 


Here 4 diſpute is, what was the agreement; and there is 

thing more uncertain or more difficult to aſcertain, than 
1 were theſe covenants, which are very uncommon. De— 
ndant ſays, they were all read-; Plaintiff denies it ; and this 
„to be decided by parol evidence; which is doing the very 
bing, the ſtatute meant to prevent. 


BULLER, J. 


am very clear in my opinion upon that point. 


Solicitor General in reply. 

Allen de Bower, lately before the Lord Chancellor - a farm was 
let to the Plaintiff at 60/. a year: there was an agreement by 
parol, that, if the tenant would make ſome improvements, leſ- 
fr would make a grant of it to him for life at the ſame rent: 
!cfſor died, having demiſed to the Defendant : a paper was 
found at his death, defiring that the Plaintiff and another might 
not have their rents raiſed, as it was reaſonable for him to 
eraut them leales on account of the improvements, they had 
made, which muft have diſtreſſed them. This paper was ſign— 
cd by the leſſor, but not executed by witneſſes. It was no 
zzrceracnt ; becauſe only a memorandum in the party's own 
policiton. An ejectment was brought by the guardian of an in— 
tant; and the bill was for an injunction. The anſwer denied 
the agreement, but admitted finding the paper. The Lord 
(/aucellgr was for granting the injunction ; and ſaid, the agree- 
mont to grant a life eſtate to the Plaintiff muſt be abandoned; 
that clearly there was ſome agreement to prant ſome inte— 
ret to jim; therefore he directed a reference to inquire, what 
merci was intended to be granted; and ſaid, the rule to di- 
rect the Maſter would be ealy ; for the term muſt be according 
the money laid out by the Plaintiff ; but that he muſt con- 
ent, if the term to be granted was ſuch, as would before that 
ume have expired, to pay to the Defendant an increaſed rent 


*v. evidence ; and upon the ground of the ſtatute reported, 
wt the Plaintiff was only entitled to a leaſe for three years ; 
whicl | was the longeſt, that could be by the Statute of Frauds ; 
all it was again referred to him to Rate the promiſe made, and 
reicrred to by the paper. But in Rating this caſe I muſt alſo 


ſtate, 


©0109 to the additional value ol the farm. The Maſter refuſed 
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ſtate, that, though the Lord Chancellor was clear in his opinion. 
the Counſel mean to bring it before him again, not being ſatis 
fed. This Court will ſuſtain a bill, though there could he 10 
action at law. All the caſes are, where the Court ſees, that 
there muſt have been ſome agreement; and they have been in 
the habit of inquiring, what is the agreement, which reſultel 
from the circumſtance of ſubſequent enjoyment, where the 


agreement is only in parol. But this cafe is not upon the Su. 


tute of Frauds ; for there is a wide difference hetween a paper 


duly atteſted, referring to ſomething not atteſted in the ſame 


manner, and what is merely in parol. If a man by will attegh. 
ed by three witneſſes refers to a paper not ſo executed, this mat. 


ter of parol muſt be gone into; namely, whether that is the 


paper referred to. If a man by will atteſted charges his eſtate 


with legacies, it will be charged with legacies in a paper not 


atteſted ; though the principle of the ſtatute is, that no man 
ſhall give the value of land in any manner, but by three wit. 
neſſes. If a teſtator ſays in his will, « I give my lands in ſuch 
«© manner, as I ſhall by a writing appoint,” if he appoints by a 
paper unatteſted the moment before his death, it will do, ac. 
cording to Habergham v. I incent before the Lord Chancellor, 
who has given a ſtrong opinion upon it, though it is not a deci- 
lion: teſtator by will properly atteſted gave lands to ſuch per- 


ſons, as he ſhould name in any deed : the deed naming the de. 


viſees was executed only by two witneiles: the opinion of the 


Lord Chancellor was, that the effect of the paper atteſted by 


three witneſſes would be ſufficient to paſs it within the ga- 


tute 77). Suppoſe the Plaintiff had drawn a leaſe; and had 
inſerted in it the covenants, he avers were read; and had ten- 


dered it; he might have brought an action for non-pertorn- 
ance of this agreement ; for if a reference may be to a written 
paper, it may be to ſuch part, as was read; and cer lum 9, 
quad cerlum reddi polejt. Suppoſe an agreement to inſert reaſon- 
able covenants merely; not the uſual and reaſonable cove- 
nants ; the Court would ſee, what would be reaſonable cove- 
nants ; like all thoſe caſes, where the Court, finding there has 
been an enjoyment, ſeeks, what was the probable agreement 
between the parties. 


BULL ER, . 
I rather think, the caſe of Habergham v. Vincent went upon à 


different ground; and that the queſtion there was, how far 


1 . the 


* 
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the deed operated to bind truſtees, You ſuppoſe, there is no 1791. 
difference between referring generally to a paper, and referring 
to ſuch part as was read: but there is a wide difference: for, v. 
where the reference is general, the paper, if ſufficiently deſcrib- . 
ed, ſpeaks for itſelf; but here the whole is to depend upon pa- 

rol, I mull look into the caſe of Allen v. Bower, before I de- 


For Defendant. 

As to Allen v. Bower ; there could be no doubt, but that pa- 
roh evidence might be received there according to the practice 
of every day; becauſe the ground was, that, in confidence of 
having that iutereft, the tenant had laid out a great deal of mo- 
ney; and without doubt a parol agreement ſo performed is to 
% enforced ; and the paper found was a proof of that. Haberg- 
ham d Vincent has no relation to this caſe. It is certainly a 
very important point, that a will may by reference to a writing 
not atteſted paſs land; for it is enabling a man to diſpoſe of 
all the beneficial intereſt in his eſtate by will not atteſted ; for 
the will remains a revocable inſtrument; the teſtator gives bim- 
ſelf no power by it, which he had not before; and the only 
operative inftrument 1s the unatteſted paper. But the preſent 
caſe is fraply this; can this agreement be enforced in equity or 
at law for an intereſt in a real eſtate? That can only be decided 
by parol. , 


BULLER, 7. ; 

The caſe of Allen v. Bower has been anſwered ; it is, as Rated 
tor the Deſendant. That paper imported, that the tenant had 
deen at a great expence, which diſtreſſed him. My opinion is 
the lame as at firſt. As to the part- performance; Courts of The fame 
aw have lately adopted the ſame ſort of reaſoning, that pre- — 
rails in this Court; that there can be but one true conſtruction equity upon 
upon the Statute of Frauds. Whatever it 1s, 1t ought to hold 9 
equally both in Courts of Law and of Equity; and that, as it is Part 3 
lettled in Equity, that a part- performance takes it out of the at gone. 


ſtatute, the ſame rule ſhall hold at law. But the diſtinction is, Ment rakes it 
that all thoſe caſes are by the part-performance taken out of the ſtatute. 
ſtatute, That diftinguiſhes them from the preſent caſe. Here 

there is no part- performance; nothing taking it out of the ſta- 

tute. The queſtion here is, what is the agreement? The whole 


depends upon parol. If the agreement is certain, and explain- 


Vol. J. A q cd 
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ed in writing figned by the parties, that binds them: if 1 
and evidence is neceſſary to prove what the terms were, to * 
mit it would effectually break in upon the ſtatute; and intro 
duce all the miſchief, inconvenience, and uncertainty, the f. 
tute was deſigned to prevent. The only thing to ſupport this 
caſe would be to prove by parol evidence, ,which of theſe ©. 
venants were read, and which were not : that is directly pro- 
hibited by the ſtatute; and therefore the bill muſt be diſmiſ. 
ed; but without coſts; hecaule the circumſtances are not very 
favourable to the Defendant. 


Coſts were deſired for the mortgagees and truſtees, as hay. 
ing been brought before the Court by the Plaintiff, and being 
otherwiſe without remedy : and it was ſaid by the Counſel 
for the truſtees, appointed by St. Paul to fell the eftate under 
the ſettlement, that they had never executed the deed of truſt, 
but were made truſtees without their knowledge : and that, 
even if the decree had been for the Plaintiff, their coſts would 
have been of courſe. 


BULLER, 7. 

They were all neceſſary parties for the Plaintiff to bring be. 
fore the Court. I cannot give them coſts without making the 
Plaintiff pay them; and I am of opinion, that he ſtands in a 
hard caſe ; and ought not to pay any coſts. If the decree had 
been for the Plaintiff, perhaps I might have given thoſe trul- 
tees their coſts ; becauſe I could have given them over againſt 
the other Defendants : but, as it is, they muſt have their re. 
medy againſt their principal. 


5 
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WALL LE ov WAKE E 


May 31/1, 1791. | 1791, 


BULLER, J. for the Lord CHANCELLOR. 


ESTATOR hequeathed to his wife Ioo/. to be paid out 3 Bro. Ch. 
of his perſonal eſtate within fix months after his death; Wia 


; to election t 
and atter ſome particular diſpoſitions gave all his eſtate and 2 8 


elcets whatſoever upon truſt, ſubject to an annuity of 35/. to the will of her 
bis wile for life, for his ſon by a former wife, whom he made gad 


dower not- 


iduary legatee. The widow received her legacy, and alſo 3 
rea pro 
the 8 a uity for three years; and then brought the bill, claim- — : 
ing both the intereſts under the will and her dower, which — bs f 
was about $0/. a year, the real eſtate being admitted to be about r * 
240¾. a year. The truſtees had let the ſon into poſſeſſion of any | ol 
revent her 
the real upon attaining 21; as was directed by the will. N 
tion, being 
preſumed not 


ÞBULLER, 7. 5 to have acted 


; with full 
Muſt ſhe not elect ? knowledge, 


which would 
I” | 8 bind her. 
Mr. Mitford for Plaintiff | 


Said, that it was ſo like the caſe of Janes v. Collier, Amb. 730, 


that he found it difficult to argue it, unleſs upon the ground of 
the great diſproportion. 


BULLER, J. 
But even that will not do. She muſt ele. 


Solicitor General for Defendant. 
She cannot now elect. 


thr Plaintiff. 


That is contrary to all the caſes. In n v. Boynton the 
wite had received it; and the Maſler of the Rolls ſaid, that 
ſhould not prejudice her. Puſey v. De/bouverie, 3 B Will. 316. 
10,000/. was bequeathed to a perſon entitled under the cuſtom 
ot London to a ſhare of her father's fortune: ſhe had releaſed 
all her claim ; and brought a bill on account of the diſpropor- 

tion; 


* 
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tion; and ſhe was held not to be bound till after the Account 


taken. Lord Beaulieu v. Lord Cardigan, Amb. $33, where the 
deviſee was conſidered as entitled to elect all his life. jr he 
elected to take under the will, he was to make a conveyance hy 
way of condition : but, as he did not, his repreſentatives Were 
held to be entitled to eledt. In Fender v. Koje, 3 P. Will 11: 
n. the ſame doctrine was held; that parties are not to he take 
to have made election without compleat knowledge of their 
rights; and, that in no caſe ſhall a child be obliged to es 
till after the accounts taken. Here though the widow has te. 
ceived the legacy and annuity, ſhe has not releaſed or do 
any thing, that can be called an election. 


For Defendent. 


If this is not an election, when can a perſon be ſaid to have 
elected? For the ſame reaſon the time may be extended to 
nineteen or twenty years. In a late caſe, where the time was 
a little longer than in this, the Lord Chancellor held the wife 
bound; and ſaid, that, if parties act a great while under the 
will, they ſhall not elect : Butricke v. Broadhurſt, 3 Bro. Cl. Ci. 
88. (Mm) There muſt be ſome time, at which the parties ſhall 
be ſaid to have elected. I have heard the Lord Chancellor fay 
over and over, that that caſe upon the will of the Duke cf 
Montague ſhall never bind any other, where there is the leaf 
difference between them (un). In Boynton v. Boynton nothing 
was done; but ſhe had ſaid, ſhe would elect. Here ſhe has 
acted for three years together; and taken the legacy; and ſub 
mitted to the will. If any caſe of ignorance of her right was 
made out, that would be different. 


 BULLER, 7. t 


If the argument ſor the Defendant holds, a ſingle payment 
would have bound her: but the point is, whether the had ful 


knowledge of the circumſtances of the teſtator, and of her own 


mn Ante, 171. In that caſe the time was five years, during which ſhe aQed 
under the will, and being ſole executrix, and the truſtees not acting, the received 


the rents and profits. The Lord Chancellor deſired to be underſtood, that he diſmile- 


ed the bill upon the particular circumſtances, that the fund was a free fund from tbe 
beginning; and, that there was no ſuggeſtion, that the eſtate was in ſuch a twativr, 
as to render it doubtful, what the reſult would be. 3 

{n ) See the obſervations of the Lord Chancellor upon that caſe ante in But) cle 


Breadhurſft, 171. 
rights 


==. - C2 


<> 
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ts. I think, there was a caſe before me about two years 1791. 
= at Lincoln's Inn Hall, which went much beyond this. If * 
ſhe had ated with full knowledge, ſhe ſhould not afterwards 55 
Jeny it: but after three years only I cannot ſay, ſhe is not en- Axe, 
itled. The legacy of 1007. and what ſhe has received from the 


annuity muſt be accounted for. 


—— — 


By conſent nothing was ſaid about intereſt ; as, if Defendant 
could charge Plaintiff with intereſt of what ſhe had received 
under the will, ſhe had a right to charge him with intereſt for 
the arrears of her dower. 


FOUNTAINE v. PELLET. 


June I/t, 1791. 1791. 


BULLER, J. for the Lord CHANCELLOR. | 
IR Nicholas Carey deviſed all his eſtates in England and Teſtator de- 


viſed hi 
America to the Defendant upon truſt to ſell the eſtate in — — 


1 2 3 - - that his man- 
America ; and, as to his eſtate in England, that his manſion 2 


houſe at Beddingtom, together with the park, gardens, out- park, garden, 


R p x : „ Se. 
houſes, Sc. and all the lands occupied with it, and then in his plate, r 


hands (amounting to ſeventy acres) and all the pictures, plate, 2 8 


linen, and furniture, (which, he directed, ſhould go with it looms) ſhould 
as heir-looms) ſhould by his ſaid truſtee “ be kept in hand, wy wel mo 
Hand in good order and repair,” till his eſtate ſhould be diſ- hand and in 


f a good order 
charged from all incumbrances ; and not be let to any perſon and repair 


whatſoever : and upon farther truſt. to permit his daughter Ca- . 


therine Carey & to have, hold, occupy, uſe, and enjoy” his __— 


ſaid manſion houſe, with the park, garden, Sc. and all the mit teſtator's 
pictures, plate, furniture, &c. for her life: then upon farther eget 


truſt to lay out of the yearly rents and profits of all his eſtate occupſ, vis 
in Ens/and all, his truſtee ſhould find neceſſary to keep his man- jd mantion 


191 houſe, Sc. in good repair: and then to pay his daughter jt. 
an annuity of 600/. and to apply the ſurplus in diſcharging the piQures, 


. . * 
incumbrances upon the eſtate; and he expreſsly excepted the fuer Ag. for 


manſion houſe, Sc. from the charges upon the eſtate. After 3 
the incumbrances ſhould be paid, he limited the eſtate to Foun- to lay out 


h from rents 
Vor. I. Rrrr [ale and profits all 


to pay We only bring diſgrace upon her family on account of her great 


10, oool.) and trouble. 


daughter oc- 


as excepted 
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r 424 . 
1791. jaine with remainders over, with powers of lealing over a 


* Fovxrame cept his manſion houſe, Sc. which, he deſired, thofe, 4 
Petter. were to take his eſtate, ſhould inherit, and alſo take his dane 


be houdd and arms. He alſo gave Io, oo. to his daughter, charged y 
think ncceſ- on the eſlate; and gave a power to the truſtee to raiſe hy mort 


ſary to keep a . 
the manſion gage what would be ſufficient with the rents to pay of the 


houſe, &c. in 


repair: then Charges, Then reciting, that his daughter's marriage cy 


| En. 


daughter an 3 0 ; . 
aunuityof bodily infirmity, he directed, that, in caſe ſhe ſhould matt 
s) 


„for life : 5 . 
3 de ſhe ſhould loſe all benefit under the will. He gave to the tr,; 


allo charged 007, and above all his 9 a 
e gee, tee 2004. a year over ove charges for his care 2d 


to apply the 

ſurplus in diſ- | 

charging _ Miſs Carey occupied the manſon houſe till 1769, when ft 
incumbrances, . $ Pe ; p 

from whichhe died unmarried. Since that time the Defendant lived in the 


excepted the > . 
r manſion houſe. The incumbrances upon the eſtate were abo 


4 rag gave 24,000/. The bill was brought by Zouniazre for an account 
e trultee þ 2 
200l. a year And to be let into poſſeſſion: and by a decree made in 177; a 


bore all f . 2 1 
4. pf 4 account was directed; and it was ordered, that the Defendant 


after charges ſhould be charged with all, he made, or might have mad: 


paid limited | 


the ellate Without wilful default; but that he ſhould not be charged with 
over. The rent for the manſion . houſe, Cc. nor with the produce of the 
cupied the garden uſed in his own family; but, if he had made any profit 


houſe till her 


death : after. by the ſale of it, he was to be charged with that: and it ws 
wards the dleclared, that the Plaintiff was not yet entitled to be let into 


truſtee lived 


in 5 * poſſeſſion ; but that the houſe, park, Sc. ſhould ſtill be kept 
„ rn in repair by the truſtee, Exceptions were taken to the report 


an equitadle by the Defendant : firſt becauſe he was not allowed for the 


life eſtate in 


the houſe, &e. rates and taxes paid by him both during the life of Miſs Carey 
from the ge- and fince her death; as to which the queſtion was, whether he 


e 1. . 
neral deviſe was to be conſidered as occupier, and ſo liable to pay them, aud 
to the truſtee; 


who therefore to charge them upon the eſtate during either or both. of thoſe 
upon account . | 

was not al- periods. 
lowed for 


d 5 ; | 
— N pom Another exception was, that the Defendant was not allowed 


nce of the | . . | a 
garden g for the expence of cultivating the garden during the ſame pe 


rayed by him riods. 
during her 
life: but al- 


lowed for "EO * 1 4 | 4 et 
ee Solicitor General and Mr. Mitford for the exceptions: 


e u As to the firſt period, during the life of Miſe Carey, tte 


cauſe under 


thiswill neceſ· Maſter has diſallowed theſe payments upon the idea, that the 
Defendant 
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Deſendant ought to have called upon her for what he had ſo paid. 1791. 
The meaning of the teſtator was, that the truſtee, to whom the ww 
ürſt part of the will gave the whole legal eſtate, ſhould be the Men 
occupier ; not Miſs Carey, who, he intended, ſhould have her Peru, 


lile intereſt clear of all expence whatſoever. There was no li- {*'y for him 
to OCCUPY ei- 


mitation to her iſſue, becauſe he wiſhed her not to have any. ther himſelf 


With 6027. a year ſhe could not he the occupier of fo large a oy 


manlion houſe, park, Se. If the Defendant was occupier, he loved for ne- 
| ceſſary ex- 


was the perſon legally chargeable; and he had no equity to call pence of pro- 
upon her to repay him what he had ſo paid. If he could, it © "8,a thing 


to be done, 


could only be in a Court of Equity ; or, if a Court of Law which turned 
R k . ; out to be rea- 
would entertain an action for money paid to her uſe ; it would fonable 


be an equitable action, and ſubject to the ſame rules. Till all pr gw 


the charges ſhould be paid, teſtator has expreſsly ſtated his come to the 
wiſh, that the manſion houſe ſhould be kept in hand by the — = 
truſtce ; and therefore gave his daughter an annuity for her Ns Poker, 
ſupport with per miſſion to live in the houſe: but he intended, for colts of a 
that all the writings, Sc. which it would be the duty of the 8 


tenant to look to, ſhould remain with the truſtee, who was ib 
im, 


therefore the tenant, and liable to pay all theſe taxes and out- even though 
goings, and therefore ought to be allowed them. As to the 3 
time ſubſequent to the death of Miſs Carey, the hill infiſted, from the eſ- 
tate ; nor for 

that the Defendant ſhould pay rent for the manſion houſe ſince a park-keeper 
that time; and, that the Plaintiff ſhould be let into poſſeſſion : wonder 
but his poſſeſſion is poſtponed by the decree ; and according to vſed as his 

| G . own ſervant. 
that Defendant is not to pay rent; nor to be charged_with the 


conſumption of the produce of the garden in his own family. 


Mr, Mansfield for the report. 


Theſe exceptions come on after a great lapſe of time. Miſs 
Carey has given by will all her fortune to this Defendant ; by 
which he will get the 10,0007. charged upon the eſtate. Ever 
lince her death he has been lord and owner of this eſtate. 
There was no neceſſity for his being tenant of the houſe after 
her death : but he choſe to be ſo: and the only queſtion is, whe- 
ther he ſhall not pay the common taxes and expences of the 
place, That proviſion, that it ſhould be kept in hand, applies 
to the time, when Miſs Carey ſhould be dead. The teſtator 
oaly meant, that theſe premiſes ſhould be kept in proper re- , 
pair, as his other eſtates ; not, that, the taxes, and expence of 
cultivating the garden ſhould be paid out of this fund. This 
place is within ten miles of London and with a little manage- 

ment 


1791. ment ſuch a garden would not only defray the expence of i 
cultivation, but even afford confiderable profit. The truſt of 
W 8 the houſe, G. to Miſs Carey was the firſt truſt: and the wordz 
Perrzr. uſed gave her an equitable eftate, if any words Can. « 10 


are exceptions taken to a report under a decree made in 1775 
It is no credit to the Court: but it does not appear, who cauſed 


7 
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“ have, hold, uſe, occupy, and enjoy,“ are the very words of 
a legal eſtate for life: and it would have been a clear legal 
eftate only for the word © truſt,” The teſtator might have ex. 
oncrated her from taxes: but his intention muſt have been yer, 
clear for that. That part of the will, which they inſiſt upon 
is recital; and includes in the ſame clauſe with the maniigy 
houſe, Ec. lands then in his own occupation. Theſe are ng 
mentioned in the deviſing part, which cannot be affected by ths 
recital, Upon the whole, though ſhe was to pay no rent, not 
to be at the expence of repairs, there is nothing to put her in: 
different ſituation from that of any other tenant for life; and 
Goo. a year with the intereſt of Io, oo. was a ſufficient income. 
As to the time during which Defendant has been actually occy. 
pier this eſtate is an auxiliary fund for debts. He has not paid 
a mortgage upon it. He ought to have made it as productive: 
fund as poſſible. If he choſe to become tenant, and is not hy 
the decree to be charged with rent for it, he ought at leaſt ty 
be charged with the common taxes of an occupier. 


Reply. 
This is what the Plaintiff calls recital ; “ and it is alſo my 
„ will, that all the pictures, | plate, Cc. be annexed to the man- 
« fon houſe, and that they be kept in hand, Sc.“ That is a 
deviling part; and controls all the ſubſequent deviſes; and 
upon that clauſe the Court has ſaid, the Plaintiff is not entitled 
to the preſent poſſeſſion of the eſtate. From the outſet of the 
will the truſtee is directed from the death of the teſtator, and 
till the debts are paid, to keep it in hand ; which controls all 
the ſubſequent intereſts to Miſs Carey and the other perſons; 
and makes the truſtee actually occupier. As to the latter pe 
riod, it is taking the profits from him, and charging him with 
taxes on account of thoſe profits. | 


BULLER, J. 


The obſervations, Mr. Mansfie/d ſet out with, upon the cit· 
cumſtances of this caſe are ſtrongly founded: for here in 1791 


the 


Caſes in Chancery, 
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This will certainly is not accurate. That firſt part, which on 
ne {ide is called a recital, on the other the devifing part, does * 
direct expreſsly, that the houſe, Sc. ſhall be kept in hand by Pur. 


ho truſtee. When in a ſubſequent part he ſays, his daughter is 
to occupy part & it, it is inconfiftent ; for thoſe words are too 
expreſs to admit a doubt as to the intereſt, he took in the limi- 
tation. The point is, whether under the words of the deviſe 
to the truſtee to permit his daughter to have, hold, occupy, uſe, 
and enjoy the manſion houſe, park, garden, together with the 
uſe of his plate, furniture, Oc. for lite ſhe had only a licence, 
or an equitable intereſt in the houſe, park, Sc. for life; and 
the words are ſo ſtrong to give her an equitable intereſt for life, 
that notwithſtanding the perplexity ariſing from comparing that 
with the former part it is the true and only conſtruction. If it 
was only a licence to her, 1t naturally follows, that he might 
continue in the houſe at the ſame time, and do what he pleaſed 
init: but it is clear, the teſtator did not intend that, for he 
has given to her the general and abſolute uſe of the whole 
houſe, park, garden, plate, furniture, &c. Therefore to make 
it couſiſtent I muſt conſider this as an exception out of the ge- 
neral deviſe to the truſtee to be kept in hand, Cc. It is the 
more probable, that this was his intention, cans after the 
firſt clauſe directing the truſtee to keep in hand, Sc. it makes 
part of the ſame ſentence, that he is not to let to any one. The 
truſtee's hands are tied up as to that: but it was competent to 
the teſtator himſelf to ſay, that any perſon might occupy the 
houſe, Sc. and he has ſaid that for his daughter. But another 
part of the will is to be conſidered even as during the life of 
Mits Carey; for in the firſt deviſe the teſtator has alſo given all 
the lands occupied with the manſion houſe, and then in his 


hands. Thoſe the truſtee is not to let, but is to make profit 


ol; and is anſwerable for the profits of thoſe ſeventy acres only. 
They are not given to Miſs Carey ; and therefore are in differ. 
ent circumſtances ; and he is to be conſidered as acting only in 
execution of his truſt as to that; and therefore it neceſſarily 
tollows, that he is entitled to an allowance in reſpect of thoſe 
leventy acres, 


Mr. Mansfield here b the Court, that thoſe ſeventy 


acres had, been let even during the life of Miſs Carey, who 


was charged with the rent; that the truſtee had account- 
VoL. I, | 88S 8 s od 
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ed for the rent; and that there was no exception a; 90 
that. | | 


BULLER, }. 


If they were let, he acted directly contrary to the will 
They were in fact let; and he has accounted for the rent; and 
the perſon occupying 1s to pay the ratcs aud taxes. But there fl 
no exception as to that. Therefore as far as the exception re. 
lates to the rates and taxes during the life of Miß, Carey, i 
muſt be diſallowed. Then the next queſtion is as to the time 
ſubſequent to her death: and I think, he ought to be allowed 
for that time. Contider, whether it was necetlary, that the 
houſe ſhould he occupied or not. I think, the truſtee was hound 
by this will ſo far to occupy the houſe, that he muſt he liable to 
rates and taxes. He was required to take care of the furniture, 
pictures, plate, Sc. therefore ſome perſon, perhaps only a fer. 
vant, muſt have reſided there; and if only a ſervant, the pro- 
perty would have been liable to the rates and taxes paid, and 


which the truſtee claims. As to the intention of the teſtator ; 


much 1s to be collected from the nature of the property, and 
the character in which the Defendant ſtands. He is merely as 
a truſtee, and ſteward. I rather think, he had been ſteward to 


the teſtator ; and therefore it is impoſſible to ſuppoſe, the teſta- | 


tor meant to throw any perſonal burthen or charge upon him. 
£.200 a year was given him as a ſalary for his trouble and care 
in executing the truſt ; and if his fituation was not beyond the 
ordinary caſe of a Reward, to make him pay the rates and taxes 
of this large houſe would be much to, take out of that falary ; 
and probably as much, as any rent he could have paid for any 
houſe, he might live in; for it appears by the report, that they 
amounted to So. a year; therèfore the teſtator could not intend 
that charge. The decree has gone far to decide that by direct- 
ing, that he ſhould have what garden” produce, he could con- 
ſume in his own family, without paying any thing for it. Ac- 
cording to that conſtruction of the will he is not to be charged; 
but to have his ſalary clear. Therefore the exception as to the 


rates and taxes ſubſequent to the death of Miſs Carey muſt be 


allowed ; and as to the previous time diſallowed. 


The ſecond exception was not farther argued, depending upon 


the ſame principle. 


The 
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The mird exception was, that the Maſter had not allowed 
the ſum of 91. 155. paid by the Defendant to a Solicitor for the 

expence of procuring a landlord to take up the leaſe of a houſe, 
hat it might not be a burthen upon the eſtate, in conſideration 
a ſum of money paid to him by the Defendant ; which confi- 
Jeration money was allowed by the Maſter. 

For the report it was {aid, he ought to have come to the Court 
vr this allowance. 


Fourth exception : that the Maſter had not allowed a ſum 
if 25/. paid by the Defendant to a Solicitor for cofts of a ſuit 
wrought againſt Miſs Carey, which, it was inſiſted for the 
nofendant, ſhe had incurred in the character of truſtee for the 
leviſee of this eſtate; and that therefore they ought to be al- 


lowed. 


Fir the report it was ſaid, that, as there was no adjudication 
of coſts to her by the Court, the Maſter would not have been 
juſtified in allowing them. 


The fifth exception for not allowing the Defendant for a park. 


keeper was refiſted, becauſe he had uſed the ſame perſon as his 
own ſervant; 072. as his huntſman, and in other capacities. 


BULLER, J. 


As to the third exception, the Maſter has allowed the conſi- 
deration money paid to the landlord; and this is a neceſſary ex- 
pence in procuring that to be done, Though he might have 
come to the Court to ſee, whether it was proper, yet if. it turns 
out to have been reaſonable, he ſhall have it; therefore allow 
that exception. As to the fourth, I think, he has gone too far; 
lor thoſe coſts would have heen due to Miſs Carey, if to any 
one, She never took any ſtep about it; and he has put himſelf 
in her place in order to charge the eſtate. That is too much; 
aud muſt be diſallowed. As to the fifth, if he uſed the atk. 
lecper as his ſervant, he muſt pay him: difallow that alſo. 


NOURSE 
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O v. © I Ne 


1791. June 3d and 28th, 1791. 


BULLER, J. for the Lord Chancellor. 


IR Charles Nourſe upon the 18th of February 1989 deviſg 
di diſpoſing in the following manner: “ As to all my worldly eftate 
* hr ay « with which it has pleaſed God to bleſs me, I give and * 
names, &c. c queath as follows:“ After diſpoſing of a great deal of proper. 


not filled up, 


and aun ty by way of ſpecifick legacies to ſeveral perſons he gave to 
wich ehe will: Miſs Finch © out of the true regard and affection I have far 
— 2 — « her” the houſe he dwelt in, and another of which he wx 
of intent : ex- ſeiſed in fee, to her, her heirs and aſſigns for ever, provided ſhe 


ek le. did not marry, but with remainder over if ſhe ſhould. He alſo 
en gave her © all and ſingular the furniture, linen, plate, glaſſes 
of kin. china, carriage, books, (with a few exceptions) jewels, watches 
« liquors, wearing apparel, caſh in the houſe, and all other 
« things now uſed in the premiſes to her, her executors, admi. 
« niſtrators, and aſſigns,” provided ſhe did not marry ; but, it 
ſhe ſhould marry, they were given over. He gave 15, 000 
ſtock to truſtees upon truſt to permit her and her aſſigns to hare 
the intereſt and dividends for her lite upon the ſame condition, 
that ſhe ſhould continue fingle, otherwiſe to go over. Upon 
the ſame condition alſo he gave 2, 500%. due to him upon mon- 
gage of ſome tolls to truſtees upon truft to permit her and her 
aſſigns to receive the intereſt for her life, with remainder over 
upon her marriage. He gave her 1190/. ſecured to him by the 
Commiſſioners of the Oxford, market with the arrears, to diſpoſe 
of as ſhe ſhould think fit. He then gave 4000. ſtock to truſs 
tees upon truſt for his ſiſter for life: to Dr. Chapman and ano 
ther being truſtees in his will 1c0/. each for their trouble; and 
directed, that they ſhould not be chargeable with more, that 
they ſhould actually receive, and that they ſhould retain their 
expences. He made Miſs Finch, who was a relation, his {ok 
executrix ; and directed the legacies to be paid within twelve 
months after his deceaſe, or as much ſooner as might be come. 


nient to her. There was no reſiduary clauſe. The teſtator died 


Reſidue unbe- 


queathed : co- 


6e Bennet v. Batchelor, ante 63. There is a collection of caſes on this ſubjeQ, 
1 P. Will. 550. Edu. 4. u. 1 
| | e 
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he 197h of April following. After his death a ſketch of a codi- 
cil was found wrapt up with the will, but not executed; nor 
vere the blanks, which had been left both for perſons and ſums, 
led up. It was in the following form: © Whereas I have not 
„in my will diſpoſed of the reſidue, I give out of the ſaid re- 


« ſidue 


© and all the reſidue“ 


The bill was brought by Mrs. Note, the only ſiſter of the 
teſtator, claiming as ſole next of kin a reſidue of about Sooo/. 
s undiſpoled of. The Plaintiff had beſides the legacy given to 
her 250/. a year for life; and was 84 years of age at the execu- 
tion of the will. They went into evidence on both fides, 


The evidence for the Plaintiff conſiſted of the depolitions of 
n and Thomas Walker, who were brothers, and attornies of 
character, and friends of the teftator. Fon Walker lived in or 
near Oxford, which was the place of the teſtator's reſidence: 
Hamas lived at Woord/Iook. Their evidence was to the following 
effett. © John Walker prepared the will from the inſtructions 
« of the teſtator given about the 107/ or 11% of February 1789; 
„at which time the deponent Jo/n obſerved, that the reſidue 
as not diſpoled of; to which the teſtator replied, that he 
& meant to diſpoſe of it by a codicil of his own making. By 
© the teſtator's directions 7% n ſent the will to his brother T7ho- 
nas to be looked over by him. On the 187 of February the 


* when 5% n again obſerved to him, that the reſidue was not 
* diſpoled of, and adviſed him to execute a codicil, as it would 
prevent a Chancery ſuit between his exccutrix and next or 
„kin, which otherwiſe might happen; teſtator replied, that 
* he had provided for all the grand objects of his bounty by his 
weill, and would make a codicil in his own hand writing. In 
« the beginning of March 1789 the teſtator ſent word to Tha- 
mas Walker, that he would come over and dine with him, as 


* and brought his will with him, and aſked Thomas, what he 
thought of it. Thomas having read it 1aid, he thought it very 
* duc; but that, as nearly 100,000/. was given away, perhaps 
« that would exhauſt the whole, and there would be no reſiduc: 
Vol. I. Tit'tt „the 


* he wanted to conſult him. The teſtator came accordingly, 


© proper; but obſerved, that there was no-diſpoſition of the reti- 
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< go to the Plaintiff as ſole next of kin. In his croſs-examinz 


of Richard Finch brother of the Defendant, and of Dr. Chapmin, 
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« the teſtator replied, that there was a reſidue of 7000 or $009) 
« that he intended to diſpoſe of that by a codicil in his Own 
« hand writing; but as he did not know how to frame one, he 
« defired Thomas to ſend a ſketch of a codicil to him; and ad. 
« ed, that he had Tome God-children and other relations; aul 
« that Dr. Willis was as nearly related to him upon the mother; 
« ide, as thoſe provided for by his will were upon the father; 
« fide. He alſo mentioned a charitable inſtitution, which he 
« had in view for the benefit of decayed tradeſmen : hut ſaid, 
ce he did not feel himſelf equal to the execution of ſuch a ply 
cc at prefent, and that he had provided for all the principal c. 
« jects of his bounty by his will, and muſt defer the reſt to ang. 
« ther opportunity. Thomas then ſuggeſted to him, that as he 
« had been at the head of his profeſſion in the county, it would 
ce be honourable in him, and was expected from him, to girz 
« ſomething to the County Hoſpital ; upon which the tefiater 
« thanked him for that ſuggeſtion, and ſaid, it had eſcaped him, 
« and that he would do ſomething handſome for the Hoſpital 
« by his codicil; and at parting ſaid “ Walker I promiſe you 
« not to forget this.” Thomas, being aſked by the teſtator to 
% whom the reſidue would go if not diſpoſed of, aniwered that 
it would go to his ſiſter. Thomas was preſent with Dr. Chap- 
« inan, Mr. and Mils Finch, when the will was opened; and, 
<« being aſked how the reſidue would go, told them, it would 


LA, 


cc tion he ſaid, that to the beſt of his knowledge and belief that 
<« was his anſwer. Upon that anſwer the Defendant obſerving 
« that the Plaintiff did not expect that, 7homas adviled them to 


« apply to her immediately, as it would prevent all diſputes.” 
1 


The evidence for the Defendant conſiſted of the depoſitions of 
Herbert Croft a clergyman, who had formerly been at the bar; 


Vice Chancellor of Oxford, all of whom were friends of the tel- 


Herbert Crof?'s evidence C The teſtator in ſeveral conver 
„é ſations with the deponent previous to the will expreſſed great 
« regard for the Defendant, ſaying that ſhe deſerved very well 
« at his hands; that he ſhould give her at leaſt 30,000: aud 
« could not do enough for her, ſhe was ſo attentive to him, 


« particularly in his illneſs. The teſtator expreſſed great x 
« je 
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« icty leaſt any unworthy perſon ſhould marry her on account 
« of the fortune, he ſhould give her; and aſked, how that could 
« he prevented. Deponent adviſed him to frame his will fo as 
& to give her the reſidue, which, he ſaid, he would do. While 
« the deponent was in London, the teſtator wrote to inform him, 
« +hat he had followed the deponent's advice, and taken all the 
care, he could, that Miſs Finch ſhould have the refidue and noi be 
& made a prey of, or that ſhe /hould not be made a prey of ; but 
« the deponent having deſtroyed the letter could not tell, which 
« of thoſe phraſes was uſed. On the 6% of March the depo- 
« nent returned from London to Oxford; and the teſtator in 
« converſations with him after the will about the end of March 
« id, he was not jatisfied with his will himſelf, though he 
„ hoped, others would be; for Miſs Finch, though ſhe would 
„have the reſidue, would not have as much, as ſhe deſerved : 
« that he had been much troubled with a doubt, whether ſhe 
« would have the reſidue, which he always intended for the 
« reaſons this deponent knew, but that he was contented and 
« happy, becauſe he had been over to Wood/tack, and was aſ- 
« ſured, that nothing would prevent her from having the reſi- 
„ due: that if he did not leave a legacy to the Hoſpital, as had 
been deſired, it would be for the ſake of her reſidue, which, he 
© wiſhed, was much more; that he was happy at being certain 
that his will was made, as he intended, and that every thing 
« real not diſpoſed of would go to his {iſter, and every thing 
« perſoual to Miſs Finch without any perſon being able to caicu- 
„late her property: that by Miſs Finc/'s deſire he had written, 
« or ſent, or done both, to his fiſter to inform her of what he had 
elt her by his will, and to offer more it ſhe was not ſatisfied ; 
« but that ſhe ſaid, ſhe was ſatisfied; and that it would be 


« {irange, if ſhe was not, as ſhe had 280. a year, beſides what 


* the had by the will, and was 84 years of age.” 


Rictard Fincls evidence « A day or two after the execu- 

* tion of the will the teſtator told the deponent, that he had a 
reſidue undiſpoſed of, and expreſſed a wiſh to know, how it 
* would go if undiſpoſed of, ſaying he wiſhed to eſtabliſh a 
* charitable foundation, and to give ſomething to the Radeliſſe 
Infir mary. By his defire the deponent went to the Plaintifl, 
to inform her of what the teſtator had done for her, and to 
* ofler her 2000, 3000, 40007. or any ſum ſhe pleaſed in addi- 
tion; which offer ſhe refuſed, ſaying ſhe was perfectly ſatis- 
« fied 
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1791. -< fied with what ſhe had, and that any increaſe would only he 
— — C a burthen to her; and the teſtator told the deponent, tha 


' NovukrstE 
V. 
* Finch. 


ſhe had before given him perſonally the ſame refuſal. 3 fow 
days afterwards: the deponent was informed by the tefiaty, 
that he had been to Thomas Walker to know, to whom the xe. 


} 


0 


re 


ſidue would go if undiſpoſed of; and that Thomas Walker 


had cleared up his doubts, and that the reſidue of his perſoyz] 


e would go to his executrix; and then added, © that is you; 
« fifter ; which deponent did not know before.” A day or tw, 


after deponent called upon the teſtator, and found him with 
c pen and ink as if preparing to write; and that the Defenday: 


« coming in ſaid to him, “Jam afraid, you have not written 
* as you ſaid you would ;” to which the teflator anſwered Pg, 
“ damn it; the leſs I do, the better it will be for you.” The 


« deponent was preſent with Dr. Chapman and Thomas Walls 


« at the opening of the will; and the latter, being aſked why 


« would have the ſurplus, ſaid, the Defendant as executrix, ex. | 
* cept the freehold, which would go to the heir at law,” 


Dr. Chapman confirmed the laſt part of Finch's evidence ; and 


proved, that in the converſation at the opening of the will Th. 


mas Walker ſaid, he did not know, the F7nc/s were ſo nearly re- 
lated to the teſtator till lately, when upon his obſerving hoy 
handſomely the teſtator had done for that family, he ſaid, he did 
not know, whether they were not as nearly related to him as any 
except his fiſter. 


Upon this caſe the queſtion was, whether the Plaintiff as fole 
next of kin, or the Detendant as ſole executrix, was entitled to 
the unbequeathed reſidue. * 


Mr. Mansfield, Mr. Graham, and Mr. Abbot for the Plate 
tiff. 8 


The executrix having a legacy, the Plaintiff is entitled by the 


common rule of the Court. Moſt of the legacies given to the 


Defendant would bring this caſe within that of the Duchels of 
Beaufort, 1 P. Will. 114, Cc. where intereſts -given for lite were 
conſidered as given merely for the ſake of the limitation over 


but the legacy given in this caſe to the Defendant out and out 
takes it out of thoſe caſes, and brings it within Midaleim 8. 
Spzcer, 1 Bro. Ch. Ca. 201 and other caſes, in which an execl 
tor having a legacy was conſidered as truſtee for the next of kin, 
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: Jurv. by determining upon the preſurantion. whi AR 
to a Jury, by L P ens, ch Novrgse 


In the 


belong ; Fay 
not to be repelled by flight evidence; though if it appears oy 


IS 


ell, that the teſtator Knew and intended, that the executor 
mould nave the reſidue, that will be ſufficient to rebut the 
-ouity for the next of kin. The teſtator has mentioned in the 
moll diſtinct manner his intention to provide for the Defendant, 
ho had lived in his family for twenty years. He did not think 
ſor her happineſs, that any perſon ſhould be induced to marry 
cr ſor her fortune; therefore except two legacies, one of which 
s given expreſsly for the purpoſe of keeping a carriage, he has 
gen nothing to her but upon condition of living ſingle: then 
+ is hard to think, he intended to give ber ſo large a ſum as 
900). abſolutely; for that would contradict the whole tenor of 
th: will. The principal witneſs for the Defendant repreſents in 
al] his evidence, that her intereſts were ſo reftrained, on purpoſe 
that the property, he did give, ſhould not be the means of her 
marrying to diſadvantage. It appears, he knew, he had not 
made a complete diſpoſition of his fortune. John Walker's evi- 
| dence is very material; for it reſiſts the whole of the defence; 
namely that the teſtator was appriſed, that the efſect of not 
lifpoling of the reſidue would be, that the executrix would take 
bencEcially. If the Walkers both being men of buſineſs had 
toll the teſtator, that that would be the conſequence, that would 
at have eſcaped their memory. The words of Jo/n, that a co- 
did might prevent a Chancery ſuit between his executrix and 
next of Kin, gave him to underſtand, that it was a matter of 
coubt at leaſt. He could not therefore have ſaid, as is pretend- 
ed, that he knew the conſequence; but, not being appriſed 
how the Jaw was, was ſent away in perfect doubt upon that 
heal. Crof7s memory is not very accurate, as appears from 
bi evidence. If that letter to him only expreſſed, that the teſ-— 
"ator bad taken care, the Defendant ſhould not be made a prey 
on that applies to the condition not to marry : but if it expreſs- 
ed what, he very imperfectly ſuppoſes, he recollecte, it would be 
making her an object of prey; for the law is certain enough to 
induce people to addreſs her on account of the reſidue. The 
ingle circumſtance of leaving a codicil though unexecuted is 
a ſtrong caſe to ſhew, he did not mean to give the reſidue to his 
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Solicitor General, Mr. M itford and Mr. Richards for De. 
dani. 


This bill is founded upon a principle very familiar to the 
Court; that where an executor has a legacy, an inference i 
raiſed to exclude him from the ſurplus, upon the idea that he 
to whom part is given, was not intended to have the whole, | 
do not diſpute that principle, though I will ſay the authority of 
it has been wearing away during the greateſt part of the laſt cen. 
tury. A vaſt number of the intereſts given to the Defendary 
would have no effect becauſe limited; but there is an abſolute 
bequeſt of a ſpecifick fund, namely the mortgage upon the Yy. 
ford market. But both from the will and extrinſick evidence 
we find, he did not intend to exclude the executrix. The Plain. 
tiff being 84 years of age at the date of the will, and having re. 
fuſed the additional legacy offered, cannot ſucceed upon the 
ground of intention in him. But it is ſaid, if there is no evi. 
dence of his intention, yet the Plaintiff is entitled. As to'that 
there is a material difference, where the legal property is in the 
executor between a poſitive intention in favour of the next d 
kin, and an inference in favour of the next of kin becauſe the 
teſtator did not intend the executor to have it. Circumſtances 
of relation and connexion have had great influence in caſes of 
this kind, which are upon queſtions of fact as to the inteution. 
The teſtator's regard for the Defendant appears by the evidence, 
and the words of the will, and the reference of payment of the 
legacies to her convenience. The introduQtory part of the will 
ſtates, that he means to diſpoſe of the whole of his worldly ef 
tate. That, I know, is not deciſive, though not immaterial to 
{tate. The teſtator at the execution of the will expreſſing no in- 
tention about the rehdue, 7% Walker ſtated to him the eſſect of 
not making a diſpoſition of it; and then, he ſaid, he would mak: 
a codicil. What, he meant, was not to truſt Jon upon the ſub- 
ject; but it not being his intention to vive it to the next of Kh 
but that the executrix ſhould take it, he went to inquire from 
Thomas Walker, in whom he ſeems to have had u uch more 
confidence than in his brother, what would be the effect. It 
clear from the evidence, that the intention muſt have been, that, 
if there was no codicil, the executrix ſhould take it; and tis 
muſt have been the idea of Thomas Walker himſelf ; for tWo ol 
the witneſſes ſwear, that at the opening of the will he ſaid, * 5 


there is no codicil, the reſidue will belong to the executn> 
| giving 
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iving his reaſon, viz. © as executrix; except the freehold, 
8 


„ which will go to the heir at law.“ In his croſs examination 


he qualifies his anſwer in favour of the Plaintiff in his direct 
zamination by ſaying, that to the beſt of his knowledge and 
delief that was his anſwer; which is not ſo firang. Either theſe 
ug reſpectable witneſſes for the Defendant muſt be ſuppoſed to 
be auilty of perjury, or they muſt have groſsly miſtaken him, if 
ve did not anſwer, as they ſay, or his language muſt be very in- 
curate; and if ſo, perhaps it was ſo in his converſation with 
he teftator. It is likely, that Dr. Chapman, who aſked the queſ- 
tion, took particular notice of the anſwer. What Valter ſaid to 
the teſtator muſt have been “ it is neceſſary for you to make a 
« codicil, if you mean to give a legacy to the Hoſpital ; if not, 
„your preſent will will do according to your intention.” Per- 
haps it will be aſked, why he did not put in a gift of the reſi- 
due, when informed that it might become the ſubject of diſpute 
upon that very point. He went to conſult Thomas Walker not 
haviug a ſufficient reliance upon John. If Thomas's language was 
not, as I have ſtated, it is clear, the teſtator muſt haveunderſtood 
him ſo : and if fo, his intention being upon the 187} of Febru- 
ary to give this to his executrix, and being ſatisfied that his 
will would do for that, that is ſufficient, notwithſtanding what 
7in, faid and any intention dropped in favour of the Hoſpital. 
The whole comes to this: a doubt was ſuggeſted, whether there 
was not room for diſpute, whether properly or improperly 1s 
the ſame thing ; for it the evidence proves only, that his difh- 
culty was not, who ſhould take, but what without a. farther diſ- 
potion would be the effect of his will, to give his executrix 
what he meant ſhe ſhould have, and that he was ſatisfied, that 
it would be ſuthcient for that purpoſe, there was no occaſion to 
alter it, and it is a caſe, which will repel the equity. The de- 
claration that he was contented and happy, becauſe he had been 
allured at Mood ſtoch, that nothing could prevent the Defendant 
from having the reſidue, could only have been made upon al- 
{7's telling him that, or his underſtanding it in that ſenſe. His 
Intention to give his ſifter what ſum, ſhe would name, ſhews, he 
did not mean to give her the reſidue. As to the executrix being 
barred by the legacy which is given to her abſolutely, there is a 
düſtinction between a ſpecifick and a general legacy for this pur- 
pole. In Boavker v. Hunter, 1 Bro. Ch. Ca. 328, Lord Loughbo- 
g/ took particular notice of the caſe of ſpecifick bequeſts, and 
ob{erved, that in Southcet ⁊. Watſen, 3 Atk. 226, that diſtinction 
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tire to her: he alſo gave her an annuity out of his copyhold 
eftate, and all her wearing apparel, watches, G. and after 
giving ſome legacies made her ſole executrix. 


therefore a ſpecifick legacy. As to the other things he conceiy. 


her executrix ; or the conſtruction muſt he this; that where a 
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did not prevail: but in my note of that caſe Lord TLougſ bras 
ſays, it is rather a doubtful point aud not yet determined; 2 
Lawſon v. Lawſon, 7 Bro. P. C. 511, is quite the other way; 
which deciſion will have great weight; as it was in the Hou 
of Lords, and was a cafe, in which one of the greateſt men var. 
ticularly exerted himſelf. In tliat caſe the decifion was in fl 
vour of the executrix Hylton La u ſon huſband of the appellant 
charged with debts, legacies, and funeral expences his rea] 4 
perſona] eſtate, except 300d. which he had received as part ct 
his wife's fortune, and which was then lent upon bond; ther 
ſum he gave to the appellant, directing that it ſhould go en. 


It was faid, this 
Zool. was her own property: but that was not fo, for it was re. 
ceived by him as part of her fortune; and though he meant t 
give it back as part of her fortune, yet it was his property, and 


ed, he had ſome power over them, and meant to do ſomething 
with them, which, he conceived, he had not done by appointing 


man makes a diſpoſition, which is in its nature ſpecifick, the in- 
tent is, that though the perſon, to whom he means the retidue 
ſhall go, would take theſe particular legacies, he ſhould take 
them in a better condition; than he would the refidue, namely 
as ſpecifick bequeſts not charged with debts. That caſe ſhews 
the law was not againft the diſtinction at that time, however 
Lord Hardwicke might have underſtood it before. The lay 
cannot be accor ling to his opinion in S9utheot v. Waifan, becaut 
the caſe proceeds upon the jdea of the abſurdity of giving al 
and fome : ſo it is, in caſe of a pecuniary legacy, but otherwile 
in caſe of a ſpecifick legacy. It is common to leave to a wite 
houſhold goods, Sc. and to make her reſiduary legatee. The 
advantage of it is, that, if the perſonal eſtate is inſufficient for 
the charges, yet ſhe ſhall have theſe articles ſecure. There!ore 
the reaſoning in caſe of a pecuniary legacy does not apply to the 
caſe of a ſpecifick legacy, which is not inconſiſtent with an in- 
tention, that the ſpecifick legatee ſhall take the reſidue, hecauſe 
the gift of the ſpecifick legacy is to put the legatee in a favout- 
able ſituation, in which that legatee could not be, if to take it 
as part of the reſidue. So here the teſtator intended the Deſen- 


dant to take this 1 100%. not charged with debts or pecuniary le 
| gacles, 
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eacies, but as A ſpecifick bequeſt, and upon an equal footing 
with the other ſpecifick legatces. [his is one of many caſes, 
which ſew, how wrong it 1s to admit parol evidence. Words 

exfily admit of a colour. In point of law the executor is enti- 
tied; and, as the Lord Chancellor ſaid in Bowher v. Hunter, the 
law is, that the executor ſhall take every thing not diſpoſed of; 
ao] ſo it muſt be, unleſs there is irreſiſtible evidence of a con- 
trary intent; unleſs there 1s, the law muſt prevail; and can 
iat be faid to be the caſe here? This is taken out of the caſe 
of the Biſhop of Cloyne v. Young, becauſe no codicil was ever 
made. Nothing was ſaid 1 e a reſiduary clauſe. Before 
tho will and at the time of executing it he intended to give the 
refduc to his executrix. If he had changed that intention, he 
would have ſaid fo, and there muſt be evidence to ſhew eit; 
but, though he talks of giving ſome more legacies, he {ays no- 
thing about the refidue. Can the general rule be deſtroyed, be- 
cauſe he intended to leſſen the rehdue ? Can it be ſaid that, be- 
cauſe he intended to give ſome part of it to different perſons, 
therefore the next of kin ſhall have it? Why did not the 
| 7/a/lers, who were ſo anxious about it, adviſe him to put in a 
clauſe ſaying, that he intended to diſpoſe of the reſidue by a 
codicil, inſtances of which I have often ſeen. Suppoſe it ap- 
pears, that he did not intend it for the next of kin, though it 
does not appear, that he intended it for the executor, the law 
mult prevail in that caſe: Braſbriage v. Woodroffe, 2 Alg. 68. 
lu that caſe unequal legacies formed one ground of the deci- 
on; but there was evidence, that both before and after the will 
the teſtator intended, the next of kin ſhould not have it; and 
the Mafler of the Rolls ſaid, that, if he gave it to the next of kin, 
be ſhould give it contrary to the intention of the teſtator; and 
that it is enough, if the Court is ſatisfied, that the next of kin is 
not to have it ; for if that appears to exclude the next of kin, the 
executor has it of courſe. But this caſe goes farther ; for an in- 
tent appears in favour of the executrix. The reſult of the 
Plaintiff's evidence is, not that he did not intend the Defendant 
ſhould take the reſidue as executrix, but that he intended to 
give ſuture legacies : that is all, that is implied in that conver- 
lation with Thomas Malter; not that he meant to give away 
the reſidue as reſidue. He intended clearly to give 5ocl. or 
ſome ſuch legacy to the Hoſpital. John Walker's expreſſion, 
that a codicil would prevent a Chancery ſuit between his execu- 
nix and next of kin, confirms the Defendant's evidence, that 
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he did conceive, that his appointment of the Defendant 28 exe. 


cutrix would give her the reſidue, unleſs ſomething was done t, 


prevent it; or at leaſt that a doubt had been ſuggeſted to kim 
upon that; which doubt Jon Waller d1d not put in any thing 
to remove; and the expreſſions of the teſtator are politive, 


that he intended by making the Defendant executrix to give 
her the reſidue ; that he had doubted about it; but reſted fo. 


tisfied, that ſhe would take it, and died under that impreſſion. 
It is ſurpriſing, that Thomas Walker does not ſeem to recollect, 


that he had ſeen the will, before the teſtator brought it to him. 
From Cs evidence it appears allo, that the teſtator declared, 
that the appointment of executrix would according to the con- 


ſtruction, which (he was informed) would be put upon his will, 
give the Defendant his reſidue, though the idea of giving ſome 
charitable legacies was {till floating in his mind ; and that he 


ſaid, if he did not give them, it would be for the ſake of the 
Defendant's reſidue, Sc. But ſuppoſing this was not his inten- 


tion at the time of making his will, but that he formed his 
mind upon it afterwards, that is ſufficient to ſupport the Defen- 
dant's claim, who may read any paro] evidence to ſhew, the 


Plaintiff is not entitled, though not to contradict the will. 


Suppoſe he had told his ſiſter, that he would give her 1000/, 
it ſhe would not claim an advantage, which, he underſtood, ſhe 
might have by his will: that fact being proved would be futh. 
cient. Upon the whole this is a caſe, in which it is extremely 
difficult to raiſe a truſt even upon the will itſelf ; nothing but 
that legacy of the mortgage upon the O:;ford market would be 
ſufficient ; and that is diſtinguiſhahle becauſe ſpecifick. Then 
here is a clear legal right ſought to be taken away by equity up- 
on a preſumed truſt. That right muſt prevail, unleſs it is ſeen 
clearly, that his intention was contrary to it: but if it is clear, 
as in this caſe, only that it was not intended for the next of kin, 
where is her equity? | 


Reply. 

That laſt queſtion is eaſily anſwered. The next of kin are 
by the rules of the Court entitled, to what the teſtator has not 
diſpoſed of, not becauſe he intended it for the next of kin, but 
becauſe he has made no diſpoſition of it. They claim as in caſe 
of inteſtacy as to the ſubject claimed as equitable repreſentatives 


of the deceaſed, . The diſtinction ſet up between ſpecifick and 
pecuniary legacies is abſurd; and was exploded in Saule 9: 


Watjor 
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Watſon by Lord Hardwicke, who in that caſe fully eſtabliſhed 1791. 
the contrary. The true queſtion is, whether the executrix as "TI 


ſuch is by force of the will entitled to the reſid ue; which muſt 
depend, upon what the teſtator intended, when he made his will. 
che muſt make out her title, to what ſhe 1s to have, by his inten- 
tion at the time of making the will; which was then complete. 
What happened afterwarqs, is not to the purpoſe. This falls in 
with Lord Hardwicke's reaſoning in the Bi/hop of Clayne v. Young, 
It appeared there, that at the time of making the will he in. 
tended to give the reſidue to ſomebody ; and as one executor 
had no legacy, that was a ſtrong caſe for their right. But it 
was decided againſt them, becauſe he did not at the time mean 
to give the reſidue to them as executors; and what his inten- 
tion afterwards might be, was nothing to the purpoſe. There 
is no proof here, that at the time of making the will the teſtator 
intended, the Defendant ſhould take the reſidue as executrix : 
but that he did not intend it, is proved by her witneſſes as well 
2s thoſe for the Plaintiff. Thomas Walker's evidence is moſt de- 
cilirxe; and it is more likely, that he ſhould be accurate in his 
idea of the opinion, he gave upon a legal point, than the Defen- 
dant's witneſſes; who, however reſpectable, could not be well 
acquainted with the ſubject. It was not a ſingle queſtion to 
Walker ; but there was a long converſation ; and different 
queſtions were put to him, as to what the law would be in ſuch 
and ſuch events. None of their evidence but that of Croft goes 
o any thing before the will. If fifty witneſſes ſay, that after 
the will he intended this for the executrix, and was told, his 
will was ſufficient for that purpoſe, yet if it is clear, that at the 
time of making the will he did not intend it for her, that will 
not do : but ſhe muſt take by the will and his mtention at that 
time. But it does not depend upon parol only and the fallibi- 
lity of JValker's memory; for there is the fact of the codicil 
tound wrapt up with the will. None of the caſes put are like 
this but one; that is, where a man forbears to alter his will up- 
on the aſſurance of the deviſee, that he would give part to a 
third perſon ; in that caſe the Court would decree the deviſee 
to do fo, becauſe it would be a fraud. 
BULLER, J. (after ſtating the material parts of the will.) 

If the caſe ſtood upon the will itſelf, I ſhould have no doubt 
ater the deciſions, which have taken place upon the ſubject, 
that the refidue would belong to the next of kin as a reſulting 
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moſt material upon this queſtion, becauſe it has been determined 
that the other limited intereſts would not do, afford a violem 
preſumption, that at the time of making the will the teflator 
intended nothing more for her, than what he had expreſsly and 
ſpecifically given. It was argued for the Defendant, that the in. 
. troduCtion of the will affords a different implication : hut the 
general words © worldly eſtate” have no effect upon the queſ. 
tion before us; becaule the queſtion is not, whether there is an 


of law, yet if the rule of this Court has eſtabliſhed, that a legacy 
ſhall exclude her, unleſs a contrary intention appears, the inten. 


cifick bequeſt ; and therefore diſtinguiſhable from all the cates 


 Southcot v. Watſon 5; which is a direct authority to ſhew, that no 


and ſo long ago as the year 1709 the rule in equity was laid 


to the next of kin. In another caſe alſo in 1734 Mackworth v. 
Welling the rule was laid down thus: “ where a legacy is par- 


„ ſion from the reſidue.“ This was recognized in Lawn v. 
Lawſon ; though in that caſe the deciſion was for the executrix 
upon other grounds: and infinite pains were taken by Lord 
Mansfield not to fiir the other caſes, which he enumerated ; 
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truſt, and not to the executrix ; for the different Proviſions fi 


the Defendant, ſome for lite, ſome in fee, ſome on condition 
that ſhe ſhould not marry, and one abſolutely, which is the 


inteſtacy or not: therefore ſuppoſing ſhe will take by the rule 


tion is to be collected from other circumſtances, not from the 
general words. It was argued as to the manner, in which the 
legacies are to he paid, that ſhe was a material object of the 
teſtator's conſideration, becauſe ſhe was not to be called upon 
for payment of the legacies, till it ſhould be convenient to her : 
but that has no weight upon this ſubject : for whether ſhe was 
to have the reſidue or not, it was material to her not to he call. 
ed upon, till ſhe had time to look round, and to know how the 
property ſtood. It was next argued, that this 1 100%. was a ſpe- 


in which it has been held, that a legacy generally given will 
exclude an executor. No authority was cited to prove that 
diſtinction for the Defendant : but for the Plaintiff was cited 


ſuch diſtinction exifts : and if the point was new, and no au- 
thority on either fide, the reaſon of the thing is too plain to make 
any ſuch diſtinction. The cafe ſtanding thus upon the will, it 
is material to ſee what line this Court has laid down between 


the caſes, where the executor ſhall be excluded and where not : 


down, that if part is given to the executor, the ſurplus ſhall go 


« ticularly given and to come out of the reſidue, it is an exclu- 


and 


Caſes in Chancery, 


and aid, in ſome the legacy to the executor was expreſſed to 
be for care and pains, in others it was not for care and pains ; 
in which latter caſes the executor was to be looked upon as the 
other legatees; therefore upon the authority of that and all the 
cher caſes it is clear, that if a legacy is given generally to an 
executor, he ſhall he excluded from the reſidue, without ſtrong 
proof that he was intended to take; and this IOO. is ſuch a 
legacy. This being the true conſtruction of the will itſelf three 
other queſtions ariſe. Firſt, whether parol evidence may be at 
all received. Secondly if it may, within what limits it is to 
he confined. Thirdly if to be received, what will be the effect 
of it in this caſe. As to the firſt, if this was a new queſtion, I 
ould reje&t the parol evidence in lo, for it is very miſchie- 
vous, as has been ſtated by Mr. Richards, which is ſtrengthen- 
ed by Mr. Mitford's juſt obſervation, that words eaſily admit 
of a colour. But I fitting here for an hour perhaps, or a day, 
do not feel myſelf ſtrong enough to overturn, what has been eſta. 
bliſhed by many caſes ; though if this turned wholly upon that, 
| ſhould find great difficulty in agreeing to thoſe caſes. In a 
caſe of ambiguilas latens it may be admitted ); ſo in a caſe of 
fraud; perhaps of ignorance or miſtake : but it does not follow, 
that it ought to be allowed to prove the intent in any written 
paper; but that ought to be collected from the paper itſelf. 
The manner, in which it has crept into the Court, is plain from 
the allowed caſes; and there are miſtakes in ſome of them. 
Till &2/ter v. Mount, 1 Vern. 473, the executor took the whole. 
There 10/. being given to the executors for their care a reſidue at 
Soo was adjudged to belong to the next of kin. That caſe 
does not warrant the admiſſion of parol evidence to prove in- 
tention ; for the reference there was only to ſee, what the ſur- 
plus was; and for that parol evidence is proper undoubtedly : 
both at law and in equity it muſt be received for that. But as 
that cale was quoted in Lawſon v. Lawſon, it appears, that the 
executor himſelf made the will; and one of the caſes in P. Will. 
% lays Fgſter v. Maunt was decided upon fraud; though there 
is a note by the editor, ſignifying that upon looking into the 
Regler it did not appear to have been decided upon fraud: 
but Lord Mansfield in that caſe in the Houſe of Lords conceiv- 


ed, that from the ſituation of the property and the character of 


(p) ante in Baugh v. Read. 
(q) Petit v. Smith, 1 P. Will. 7. 
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the perſon, who drew the will in Fo/ter v. Mount, fraud appear. 
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ed (7). I agree, that in that caſe as a caſe of fraud there is n; 
objeCtion to the parol evidence: but that does not warrant it 
in caſes of mere intention. Lord Bacon in his maxims ſays 
averment ſhall not be of intention. So the law clearly % 
and it would require very powerful reaſons and authorities to 
induce me to ſay, the rule ought to be otherwiſe. In equity the 
Court has advanced by progreſſive ſteps in the admiſſion ot 
parol evidence beginning with caſes of fraud; and laſtly having 
admitted it in favour of the executor they were obliged upon A 
principle of common juſtice to admit it upon the other {ide 
alſo (): and therefore it has happened by degrees, that in ſome 
caſes a written will has been explained away by looſe and vague 
parol evidence. Some of the caſes ſhew, the Court have re. 
pented a little, of what they had done. In Brown v. Selwyn, 
Talb. 240, there was a bequeſt of a reſidue to two executors, one 
of whom; Selwyn, was indebted to the teſtator, and offered parol 
evidence to ſhew, that the teſtator had given him that debt. 
Lord Talbot ſays © I privately think, it was intended to give 
« Mr. Selaeyn this debt: but I am not at liberty by private opi- 
« nion to make a conſtruction againſt the plain words of a 
« will” That caſe was carried to the Houſe of Lords; and 
they refuſed to let the evidence be read at all. In Blinkhorne 
v. Feaſt, 2 Veſ. 27, Lord Hardwicke Jays, „there might have 
ce been another incidental queſtion upon reading the parol evi- 
«{ dence: and it is certain, that it has been read to rebut an 
equity ariſing from a reſulting truſt, as in Liltlebury v. Buck- 
« ley(t): but fince Brown v. Selwyn I have been extremely 
« tender of admitting it in queſtions of this kind; though I ne- 
« yer doubted it, where it was to aſcertain identity, or in caſe 
« of collateral ſatisfaction, where there was a legacy by a father 
« and afterwards a portion given.” This is a ſtrong opinion to 
ſhew, that Lord Hardwicke then thought, it would have been 


5 


{r ) Lord Parker of a contrary opinion, 1 P. Will. 550. Farrington v. Knightley 
Lord Hardwicke alſo was of a contrary opinion, 2 Veſ. 29. and attributed the impu- 
tation of fraud to the vehemence of Lord 7eferies. | 

) Rachfield v. Careleſs, 2 P. Will. 158. There was ſome flight proof of inten- 
tion for the next of kin; and in a note to the fourth edition it is ſaid to be the only 
caſe, in which parol evidence for the next of - kin has been admitted. The Court 
( Powis, J.) ſaid, that the parol evidence was not to be minded, becauſe the legac] 
of 5/. to the executor was followed by words declaring a truſt ; but that it is admil- 
ſible, where there are no ſuch words. 

(t) 2 Fern. 677. 25 | 
better 


Caſes in Chancery. 


better, if parol evidence had not been introduced at all. The 


pond queſtion is, within what limits the evidence is to be con- 
:ncd. It conſiſts of converſations with the teſtator before the 
vill, at the time of making it, and afterwards : but as to all, ex- 
cept what paſſed at the time of making the will, the caſe of the 
Hale of Rutland v. the Dutcheſs of Rutland, à P. Will. 209, in which 
te decree was founded upon the parol evidence, is directly 
aoainft it: and Lord Macclesfie/d there ſaid, that allowing parol 
-vidence was extremely dangerous. If this is ſo, no evidence 
,uoht to be read except ahm Walker's ; which ſhews, he did 
zt then intend to give it to the executrix. If he ever intended 
to give it to the executrix, the time, when he executed the will, 
was the proper time; and but theſe three words “ and refidu- 
« ary legatee” would have been ſufficient. But though re- 
minded of it at the time he was ſo far from intending to give it 
o the executrix, that his idea was to diſpoſe of it in another 
way. This has been argued upon the ground, that it is not ne- 
ceſſary to prove his intention to give it to the executrix, but 
that it is ſufficient, if no intention appears for the next of kin 
do not agree to that: and the practice of this Court upon the 
ſubject proves the contrary. The Court has ſaid, that it is a 
principle in equity, that if a legacy is given to an executor, that 
ſhall exclude him from the reſidue, unleſs an intent appears, 
that he ſhall take it. The terms of that rule prove, that it is 
eſſential for the executor to ſhew an intention in his favour; 
lor the Court ſays, parol evidence may be admitted to rebut 
the equity; therefore the material queſtion is, whether an in- 
tention was proved for the executrix. One caſe was cited, 
Braſbriage v. Woedroffe, in which there is an expreſſion, which 
bears out that argument for the executrix : but when we confi- 
der the effect of a particular expreſſion, we muſt look at the 
acts of the caſe to ſee, whether that was really the point decid- 
el: and in that caſe the facts did not call for that determina- 
tion: but it went upon the ground, that by the evidence there 
2ppeared an expreſs intention for the executors (#); and the 

Court 


4 As this caſe is ſtated in Atkyns an intention in favour of the executors did not 
*ppear in any, other way than by evidence of an intention, that the next of kin ſhould 
not take. As an additional reaſon in ſupport of the deciſion it may be urged, that it 
vas not neceſſary for the executors to have recourſe to evidence; for their legacies be- 
ing unequal, and therefore not ſufficient to exclude them, that was not. a caſe for 
raving the preſumption to defeat the legal title: and even if their legacies had been 
ſuch as to exclude their legal title, and no evidence of intention in their favour, but 

| onle, 
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Court having ſaid they ſhould not be excluded by unequal legs. 
cies, then came the queſtion, whether he intended it tor them 
or not, But I will ſuppoſe all the evidence admiſſible, and 
properly read in this cale; and then ſee what will be the effect 
of it. The executrix, who, as is rightly ſtated by the Sole 
General, may begin with parol evidence, (for the other party 
muſt reſt upon the will, unleſs ſhe chooſes to go into parol) has 
examined two witneſſes. Finch ſtates many general converſa. 
tions; but particularly tells us, that within a day or two aft 


making the will the teſtator told him, he had a reſidue undic. 


poſed of., Did he believe then that he had given it to the Defen. 
dant, or intended to do ſo? It is impoſſible he could then haye | 


thought, ſhe was entitled to it as by his gift; for he expreſoly (aid, 


he had not diſpoſed of it ; and then wiſhed to know, how it 
would go if not diſpoſed of; and talked of another intention, 
viz. of eſtabliſhing a charity; and ſent that meſſage to his fif- 
ter; and at a ſubſequent period ſaid to Finch the witneſs, that 
he had been at Walker's to alk, to whom it would go. So Croft 
ſays; and that though ſhe would have the reſidue, he had not 
given her as much, as ſhe deſerved. The utmoſt extent of this 
is, that ſomebody told him afterwards, that it would go to the 
executrix. The evidence of Croft as to his advice to the teſtator 
is very looſe and unſatisfactory. I wiſh, he had told us the very 
words, he uſed ; and I cannot help ſuppoſing, as he was bred to 
the bar, that he adviſed him to make her reſiduary legatee; 
and that he told him how he was to give it ſo as to enable her 
to take without pointing out in the will the amount of her for- 
tune ; and did not leave him to find out, how he was to do that. 
If he did ſo, it appears, that the teſtator did not follow his ad- 
vice, as he ſaid, he would, but that of others. But ſays he, 
the teſtator did ſome time after write to me, that he had fol- 
« Jowed my advice, and taken care that ſhe ſhould have the re- 
* fidue, and not be made a prey of ; or in theſe terms, that ſhe 
« ſhould not be made a prey of.” The expreſſions are very dif- 
terent ; and when he cannot fay, which phraſe was uſed, Iam 


only that the next of kin ſhould not take, it would then have been a caſe of preſump- 
tion on each ſide z and the preſumption in favour of the executors ariſing from the 
expreſs intention, that the next -of kin ſhould not take, would have been much 
ſtronger than that in favour of the next of kin ariſing from the circumſtance of the le- 
gacies given to the executors ; or the next of kin muſt be conſidered as equitable re- 
preſentatives claiming in a caſe of inteſtacy independently of the intention and there- 
fare mult prevail over even an expreſs intention againſt them. 


not 
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ot at liberty to ſuppoſe, it was the ſtrongeſt, when the latter 
chraſe is applicable to the converſation between them : for by 
his evidence the great object was to provide for her, ſo that no 
erſon ſhould be induced to marry her on account of her pro- 
»rty ; and by giving the principal part in that limited way he 
nas taking that caution, which he mentions to Croſt. It ap- 
pears alſo from Crof?'s evidence, that the intention to give the 
ſurplus one way or other was not a formed deſign of the teſta: 
tor at the moment of making the will; for aſterwards in Marc/: 
the teſtator told him, he was not ſatisfied with his will, though 
hc hoped, others would be; and that he was much troubled 
about the reſidue. The queſtion was, what would become 
of it, if he did not give it. Where he ſays, that all the 
real undiſpoſed of would go to his ſiſter, and all the per- 
ſonal to his exccutrix, he again treats that part of his pro- 
perty as undiſpoſed of; and then it follows pretty much of 
courſe, that his next of kin muſt have it. Then conſider the 
evidence for the Plaintiff: the two Walkers were men of buſi— 
neſs : to them .he applies, not to the witnefles for the Defen- 
dant, to know how he ſhall diſpoſe of his property. One ſwears, 
he told him upon receiving inſtructions for the will, and when 
it was executed, that the ſurplus was not diſpoſed of; and 
therefore it is clear, he did not mean, it hould go either to one 
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or the other, but that he meant to diſpoſe of it himſelf by a2 


codicil ; and it is material, as was obſerved by Mr. Mansfield, 
that in this caſe there is ſomething more than parol evidence 
only; namely the ſketch of the codici! found wrapt up with 
the will. Therefore the evidence for the Plaintiff is much 
ſtronger; firſt on account of the relation between the Deten- 


dant and one of her principal witneſſes ; next it is clear from 


Thmmas Walker's evidence, that he intended at the time to give 
the remainder to different objects; and talked of other rela- 


tions as near to him as thoſe provided for by the will; and alſo 


laid, he had provided for all the grand objects of his bounty by 


his will, and muſt defer the reſt to another opportunity; which 


15 ſtrong to ſhew, he did not mean, they ſhould take more, than 
was expreſsly given. Therefore even upon the parol evidence 
46 15 in favour of the Plaintiff; and no intention is made out to 
sive it to the executrix ; and fo either way, upon the will or 
the evidence, the Plaintiff is entitled as next of kin. Therefore 
there muſt be an account : but the coſts muſt come out of the 
ſurplus, for giving that to the Plaintiff 1; cannot give her the 
colts. wins | NF 

Vol. I. | L222 Mr. 
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- Mr. Mansfield for the Plaintiff 

— Did not diſpute that as to the coſts of the account; but objeg 

-Fincs, ed as to the coſts of the ſuit, that there was no doubt wr the 


will; but all the doubt was introduced by the;parol evidence 
for the Defendant, 


BULL ER, 7. 


TI think, the Defendant was not only juſtified in taking the 
opinion of the Court, but that it was a proper caſe for it; there. 
fore ſhe ought to have her coſts (©). 


—— * — - — —— 
SMITH v. MAIT LAND. 
& y , | July 5th, 1797. 
"Teſtator's PON the marriage of Mr. and Mrs Denew in 1783, 
1 4 J 1200). 3 per cent. cons. were veſted in truftees upon truſt 


| couts nothing for the wife till 21; then for the huſband during the marti- 
would have age ; then, if the marriage ſhould, diſſolve without Hue by her 
— 22 death, for the huſband for life, and after his deceaſe to go ac: 
miltake. cording to the appointment of the wife: but if it ſhould diſſolve 
without iſſue by his death, to be transferred to the wife, her ex. 
ecutors, adminiſtrators and aſſigns. In 1784 by articles of ſe. 
paration between them tt was agreed, that the truſtees ſhould 
be poſſeſſed of the ſame fund during the joint lives of the huſ- 
band and wife for her ſeparate uſe; but in caſe he ſhould ſur- 
vive her, then it was to go in the ſame manner, as was direct- 
.ed by the ſettlement, in caſe he ſhould die in her life without 
iſſue. They lived ſeparate afterwards. The wife died in the 
life of the huſband without iſſue leaving a teſtamentary paper 
dated in 1786, and ſigned by two witneſſes, to the following ef- 
fect (w). After appointing the two Defendants her executors 
ſhe proceeded thus: „ And upon in gathering my effects and 
„ winding up my affairs my free gear are to undergo the fol. 
« lowing diviſion ; firſt my executors to pay my dehts out of 
<« the firſt and readieſt part of my gear; the reſidue to apper- 


197 (v) This cauſe was on petition of Defendant reheard before the Lord Chancellor 

tl. 2. on the 28th Fuly 1791; and is not yet determined. In April 1792 Plaintiff died. 
: * 

79. , (4) It was in the Scotch form. 


Hire of bee 


« tain 
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« tain to themſelves after paying the following ſums ; to Mrs. 1791. 
« Squibb 1000. 3 per cent. cons. to Samuel Primroſe 1001. 3 per þ 3. 
« 7211. cons. In conſideration of the trouble of my executors v. 

« thoſe ſums to revert to them at the death of the legatees ; Marrraus. 
« and if any other of my legatees, Mrs. Arnold excepted, die be- 

« fore Mr. Deneno, their legacies to revert to my executors or 

« their heirs ; the ſaid Samuel Primroſe and Mrs. Squibb being 

« only meant to be life renters. To Mrs. Arnold 220). of the 

« ſaid Rock: to Mr. Smith 2007. of the ſaid ſtock:“ and after 

ſereral other diſpoſitions, * it is to be underſtood by my lega- 

« tees, that the money bequeathed as hefore mentioned is in 

« the 3 per cent. cons. the intereſt of which Mr. Denew is to en- 

joy agreeable to articles of ſeparation between him and me 

« till his death ; and my legatees are to draw no more, than 

« what the Too, in the ſaid ſtock will bring at the time of the 

« ſale; which is to be at the firſt or at the option -of my exe- 

« cutors the ſecond term {x) after the death of Mr. Deneww. 

« The legatees are to pay pro rats, in proportion to what they 

« receive, any-expence that may be incurred.” A hill was filed 

by the executors againſt the truſtees to have an immediate 

transfer of the whole fund to them as appointees of Mrs. Denew., 

which was decreed. The bill in this cauſe was filed by the 

legatces S-zth and Arnold againſt the executors ; and the queſ- 

tion was, whether the legatees were entitled to their legacies 
immediately, or were to wait the death of Mr. Denew ; and, 

if they were to wait, whether they would be entitled to the di- 

vidends and intereſt accruing in the mean time. 


Mr. Mitford and Mr. Richards for Plaintiffs. 


All the expreſſions of the will tend to ſhew an intention, that 
as 100n as that fund can be made a productive fund for the pur- 
pole, theſe legacies ſhall be paid. She thought, it could not be 
made ſo before the death of her huſband : but he had given 
UP his intereſt by the articles of ſeparation ; and the decree de- 
termined, that he had no life intereſt. There could be no other 
fund than this, becauſe ſhe was a married woman. She did 
not intend to poſtpone payment of the legacies for the benefit of 
ner executors ; for in the outſ4 of the will the reſidue is given 
to the executors only after paying the following legacies. The 
Arection as to the time of ſale means, I ſuppoſe, that it ſhall 


4 Quanter-day. 
he 


364 


1791. 
— — 


Sutru 


- Mai 


V. 
TLAND- 


ed legacy, though ſhe ſhould die in the life of Mr. Denew : but 


der a miſtaken idea, that her huſbaud would be entitled during 


- viving him. 


them into eſtates for life, as ſhe has ſome. But to comply with 


on a wil}, by altering it heeauſe the teſtatrix was miſtaken as to 
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be. as ſoon as poſſible. The direction, that the legatees are th 
have, what the 100/. will bring at the time of the ſale, is, that 
they are to have 100. flock only, not Io. in money, That 
clauſe makes them ſpecifick legacies. At all events the Plain. 
tiffs are entitled to have their legacies ſecured for their benefit, 
if not to immediate payment. Mrs. Arnold is entitled, though 
ſhe ſhould not live ſo long as Mr. Deneco, at all events. 


Solicitor General for Defendants. 
The whole effect as to Mrs. Arnold is only to make it a vel. 


the others will have their legacies only in the event of their ſur. 


Lord CHANCELLOR. 
That muſt be the meaning of it. It is no more, than that un- 


life, ſhe has not given it till after his death; and the queſtion 
is, whether I can reform that miftake. Q ratione can I re- 
form it? Has the Court ever gone that length? It comes to 
the imple caſe, I have mentioned. It is plain, ſhe miſtook her 
power. . It is probable, indeed. there is no doubt, that if ſhe had 
not, ſhe would have given inſtant eftates to many, or moulded 


this demand would be going farther, than ever I knew done up- 


the condition of her property. There are no words to ſhew, 
what her will was ; and I ſhould be obliged to gueſs, what it 
would have been, if ſhe had not miſtaken her power; which 
would be going farther, than the Court has ever done (%. Mrs. 
Arnold is entitled at all rates, whether ſhe lives as long as Denew, 
or not; but ſhe is the only one fo entitled; and ſhe is not to re- 
ceive it till his death: the others are entitled only, in caſe they 
ſhall ſurvive Denew. | i 


(y) In Doran v. Refs, ante, 57, the Lord Chancellor refuſed to comply with the 
intention againſt the words of a deed, becauſe there was nothing dehors thoſe words 
to do it by; and the recital was general ; but ſaid, it would be otherwiſe, if. there was 
any thing in the recital, to which thoſe wordg ſtood in contradiction. Payne v. Caller, 
ante 170, was a caſe of the latter kind; in which the Lord Chancellor ſaid, the parties 


might come into Court to have the ſettlement reformed according to their intention 
declared in the recital. | 6: 2 


PRICE 


. 
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PRICE v WILLIAMS. 


July 1th, 1791. 1791. 


J an account ſeveral errors were aſſigned, and allowed by horde aka. 
1 the Maſter to a great amount: but upon a reference to ar- by i. 
Uitration it was determined by the arbitrators to be perfectly 
free from error and overcharge in every particular. The Solici. 
4» General had upon a former day moved to ſet aſide the award; 
and on this day the Attorney General moved to confirm it. In 
ſupport of the latter motion the arbitrators made affidavit, that 
upon the fulleſt inquiry and examination of all the evidence 


there was no error, overcharge, Cc. but that it was a perfect 
account. 


Mr. Graham againſt the award, 


Applied for time to conſider, whether affidavits ſhould be 
produced, which could be made by reſpectable perſons, who 
were ready to ſwear, that the arbitrators -did 'not look into the 
eridence of more than five iſems out of a great number. 


. Pew IIS TE I wes woe ——— ws = oe — — 
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Lord CHANCEL L OR, 


cannot help ſaying, I am rather ſurprized at the reſult of 
the reference ; and that in an affair of ſuch a nature as an ac- 
count, and where after much examination ſo many errors were 
aſſigned and proved, it ſhould now come out to be a perfect 
account entirely free from error. But by ſaying that I would 
not be ſuppoſed to mean to impute any thing wrong to theſe 
arbitrators; who are very reſpectable. If that fact can be 
brought home to them, they are flatly perjured, and may be 
indicted. But the queſtion now is not ſo much, what they did, 
s what the parties can do. I think, they have by chuſing pri- 
rate judges placed it beyond the reach of any principle of law. 
| do not know, what a by-ſtander might call looking into the 
evidence upon the items. Let it ſtand to the laſt day of Term 
to conſider, whether thoſe affidavits ſhall be made. 


| 
| 


it was not mentioned again. 
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HUTCHIN v. MANNINGTON. 


1791. July 12th, 1191. 

Ic 
15 tod in UTCHTIN, jun. in 1781 by will reciting, that all his fy Supp 
ig hg tune was entirely of his own acquiring, conlifting of ahoy teſtat 
over incaſe of 8, 627. and was all veſted in ſecurities in the E/ Indies, avg that 
death of Ieg2- ſeveral legacies, ſome abſolutely, but { of th | om 
tee before he gacles, Y; but mo em were dig com!] 
Ar tinct legacies to ſeveral of his brothers and ſiſters for the prope teſta 
veſted from uſe and benefit of each legatee, with a clauſe to each direQing al 
_ of tel. that if the legatee ſhould die, before he or ſhe « might hay catio 
received the legacy,” it ſhould go to the children of the leg whe! 
tee equally, ſhare and ſhare alike, and in default of iſſue among in tt 
the other brothers and fifters. Then reciting how much the expr 

legacies would amount to he gave the refidue, after having cl. it? 
culated the amount of it, to his father for his own proper uk theſ 
and benefit; * but in caſe of his death before he might hate Sup 
« received the reſt and reſidue of my eſtate before mentioned, beet 
he gave it over to his brothers and ſiſters before mentioned tele 
and their children. He made the Defendant executor; aud tim, 

died very ſoon alter making the will. His father died in 178 out 

without having received any part of the reſidue. The bill ws me 
brought by the brothers and fiſters of the teſtator, to whom the om 
reſidue was given over, claiming it upon the event of the fa- * 
on! 


ther's death, before he received it. 
| to 7 


Solicitor General for Plaintiffs. {i 


The meaning of the teſtator muſt be this, and was ſuggeſted 
to him by his ſituation, that of his relations here, and the pro- 
perty. He ſeems to have recollected, that the property mul 
be ſent over; and did not mean to veſt any intereſt in his re- 
lations here, merely becauſe they might happen to ſurvive him; 

but if they did not live to receive it, he intended to ſubſtitute 
other perſons to take it. It is impoſfible, he could mean the 
ſame thing, as if he had faid, © I give it in caſe of their ſur- 
« viving me.” Suppoſe it was a real eſtate deviſed upon truil 
to ſell with all poſſible diligence, or in a reaſonable time; the 
Court would inquire into that, and make the executors pa) 


colts, if they did not follow the directions. So in this cale 
there 
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(cre ought to be an inquiry, within what time he might have 1791. 
received it. The. Plaintiffs ſay, the eſtate could not be got in 


HvurTcuix 


in India before the father's death. l 


Manninc- 
TON. 


Lord CHANCELLOR. 

cannot find any topick of argument to reaſon this upon. 
Soppoſe any of theſe legatees had died within a year after the 
-4:tor, there might then have been ſome ground for ſaying, 
(hot the teftator alluded to the known practice of the Court to 
compute intereſt upon legacies from a year after the death of the 
tehator. I rather believe, he had ſome ſuch purpoſe, as you 
aitribute to him, in his contemplation. There is a ſaint indi- 
cation of a purpoſe, that there ſhall be ſome time or other, 
when theſe intereſts ſhall go over, and that they ſhall not veſt 
in the mean time. But has he conceived that intention, and 
expre{led it with ſuch definite certainty, that I can act upon 
it? I am to compute, what time would be ſufficient to enable 
theſe parties to receive their legacies. It is all too uncertain, 
Suppole they lived, and claimed their legacies : they muſt have Intereſt of le- 
been computed with intereſt from a year after the death of the — 
teltator, if no other time was appointed. If he had given any om a year, 
time, I agree, that the intention is to prevail, if it can be found death unleſs 
out ; (though a teſtator cannot make an executor anſwerable for es bne- 


time appoint · 


iutereſt, beyond what the law has done) but he muſt give me oy wy 


lome rule to £0 by. Suppoſe he had given a real eſtate in the cannot make 


manner, you ſpecify ; it is clear, that it will neither depend up- (Meer om 


on the caprice of the truſtee to ſell, for that would be contrary 4 what 
* * . t aw 
to al] common ſenſe, nor upon his dilatorineſs: in ſome way it Pay 


| : 0 : . ; Eſtate deviſ- 
may be ſold immediately: but I ſhould not inquire, when a Fe eee 


real eſtate might have been fold with all poſſible diligence; for be fold with 
It might the very next day or that very evening; and there- Roden We 5 
lore the Court always in ſuch a. caſe confiders it as ſold the mo- reaſonable | 
ment the teſtator is dead; for where there is a truſt, that is al- ed as ſold 
from teſtator's 


ways conhdered here as done, which is ordered to be done; oath. 
aud the Court cannot meaſure the time. Suppoſe this property 

had been in the Neft Indies inſtead of the Ea/t, it would have 
required leſs time to be remitted ſtill leſs if in Jerſey or Cum- 
berland ; and if only 100 miles off, it would have coſt a journey 

oi two days at leaſt. In this caſe it is an immeaſurable purpoſe. 

can do nothing with it; and it muſt be conſidered as veſted 

trom the death of the teſtator. 


* 


Ihe 


— * — — 
— — 
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Upon inter- 


pleading bill 
no coſts be- 


tween the 


'Defendants, 
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The next day the Solicitor General obtained leave to mentin 
this caſe again at the fittings after Term upon ſuggeſtion, that 
he did not think, juſtice was done by the decree. 


On the 20th it came on again: and the Solicitor Generg 
deſired, it might ſtand over farther, as an agreement hetywe, 
the parties relative to the fund in queſtion had been {ing 
_ diſcovered, which might make it neceſſary to file a ſupplemen. 
tal bill. All parties conſenting at was ordered to ſtand over. 


Upon the 27th of January 1792 it came on; and the Plain 
 tifis ſubmitting to the opinion of the Court in the decree reſted 
entirely. upon the agreement, which had taken place upon dif. 
putes among the family, whether, if any legatee ſhould die he. 
fore the legacy was received, it ſhould go over. 


Upon that agreement the Zord Chancellor ſaid, the relief pray. 
ed was all of courſe. 


—_— 


DOWSON . HARDCASTLE. 


July 12th, 1791. 
7 RD CASTLE had depoſited ſome tallow in the wharf df 


Dowſon for Meggot, who a few days afterwards became 
bankrupt. Hardca/ile then applied to Dow/on to have the tal 
low re-delivered, and upon refuſal brought trover. Douſm 
filed a bill of interpleader and for an injunction. The Ls 
Chancellor being of opinion, that the action brought would de. 
cide the point between Hardcaſile and the aſſignees of the banks 
rupt, refuſed the injun&tion. The verdi&t was for the Deten: 
dant. The only queſtion in this caſe was, whether upon an in- 
terpleading bill coſts could be given as between the Oefen: 
dants. | 


Aitorney General and Mr. Lloyd for defendant Hardcaſtle 
This Detendant was the original owner of the tallow ; and 
was actually cheated by the bankrupt : but the verdict being 


againſt him, he was obliged to pay all the coſts at law. = 
a 
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had been moncy in Court, the Court would have given him 1791. 
coſts. Here the money is not in Court; becauſe your Lordſhip r 


would not grant the injunction, as you thought, the action, * 
which had been brought, would try the point. I remember a ä 
caſe, in which Lord Kenyon when Maſter of the Rolls upon an 
interpleading bill directed an ifſue to try, who was in the 

right ; and made the Detendant, who was in the wrong, pay 

all the coſts of the ſuit. | 


Lord CHANCELLOR. 
Upon an interpleading bill the Plaintiff is to have coſts ; but I Coftsto Plain 


never knew an inſtance of giving coſts as among the Defendants, — bil 
The Plaintiffs in this caſe are mere ſtake-holders ; and were 

driven by an action at law to file the bill. They have an un- 

doubted right to their coſts. I ſhall conſider this as money 

brought into Court: but I do not know, that even in that caſe 

it can be done. But it ſeems to be the natural juſtice of the 

caſe in this inſtance ; and I am inclined to do it, if I can ; there- 

fore look into it, and if you can find an inſtance, mention it 
to-morrow. 


———— . ———— 


t was not mentioned again. 


K NOX wv SYM MON DS. 


July 19th and 20th, 1791. 1791. 


Fa motions were very fully argued upon the merits of Arbitrator on 


ö : N . general refe- 
n award made in this cauſe upon a general reference to ST re 


arvitration. One ſupported by the Attorney General, Mr. Mans- matters, &c. 
fed, and Mr. Hollj/t, for the Defendant was for an attachment _ 
1gainft the Plaintiff for not performing the award. The other Court could, 


to do com- 


i2pported by the Solicitor General, Mr. Douglas, and Mr. Rich- plete juſtice : 


as, tor the Plaintiff was to have the award ſet aſide. 3 ho 


| lieve againſt a 
, „ „ barſh right, 
In the 15th July, when the attachment againſt the Plaintiff whichin a 


das moved, the Solicilor General deſired, that it ſhould Rand LIN mon a 


"ver for a few days; and excuſed the length of time elapſed prevail: a 


Ince the award by ſaying, the Plaintiff had filed exceptions to . e of 
VorL. J. B b b b b | it: award for cor- 


ruption or 
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1791. it; but the Lord Chancellor thought, that was not the 


| ; ; Proper 
oy Fang mode according to his determination a few days bikes 


v. Price v. Williams, but that croſs motions ſhould be made. 


SyYMMONDS. 


groſs miſtake, 
not for erro- Lord CHANCELLOR. 


neous judg- 
ment; incaſe A party to an award cannot come to have it ſet aſide Upon 


F miſtak i 
che arbitrator the ſimple ground of erroneous judgment in the arhitrator for 


ond wha to his Judgment they refer their diſputes ; and that would be , 
and that he ground for ſetting aide every award. In order to induce the 


ated upon it. Court to interfere there muſt be ſomething more; as corruption 


But arbitra- 


t fe- 1 mi 5 
„ the arbitrator, or groſs miſtake, either apparent upon the 
vire into face of the award, or to be made out by evidence: but in caſ 
ey * of miſtake it muſt be made out to the ſatisfaction of the arhj. 


_ ys __ trator ; and the party muſt convince him, that his Judgment 
concluſion; WAS influenced by that miſtake, and that if it had not happen. 
EW 2 ed, he ſhould have made a different award. But this relates 
it is right. only to a general reference to arbitration of all matters in dil. 
Award on ge- 1 80 
neral refe- pute between the parties. But upon a reference to an arbitratot 
Ales to inquire into facts, Sc. the reference is to him in the charac- 
by exceptions, ter of a Maſter ; and the Court is to draw the concluſion; and 
but by cro® if the arbitrator has taken upon himſelf to do ſo, the Court will 
2 con- ſee, that he has drawn a right concluſion (a). Upon a general 
reference to arbitration of all matters in diſpute between the 
parties the arbitrator has a greater latitude than the Court in 
order to do complete juſtice between the parties; for inſtance, 
he may relieve againſt a right, which bears hard upon one par- 
ty, but which having been acquired legally and without fraud 
could not be reſiſted in a Court of Juſtice ; as in the caſe of Hu- 
Nins d. Okeins, which was before me laſt Term. That was the 
common caſe of a bill for ſpecifick performance of an agreement 
to take a public houſe, which turned out to be a very improvi- 
dent bargain for the Detendant, who had entered into it incau- 
tiouſly : but as he could not affect it with fraud, the Court held, 
that the common relief of a ſpecifick performance could not be 
refuſed. But as from the evidence, though it did not come up 
to fraud, the caſe appeared not to be favourable for the Plein. 


tiff, the Court recommended a compromiſe, which according) 


{a) In Milligan v. Dick, March 1792, fittings after Hilary Term, the Lord Chan- 
cellor ſaid, that upon a reference of this kind exceptions may with leave of the Court 
be taken to the award; and if the exceptions are allowed, the Court will refer it to 3 
Maſter, but will not refer it back to the arbitrator without conſent. 


took 
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took place, and the Defendant was let off upon paying a ſum of 1791 
money. If that caſe had been before an arbitrator, he might yin 
have let off the Defendant upon paying a ſum, leſs than the . 


plaintiff inſiſted on; and the award could never have been ſet SyYMMonDs. 
aide upon that account. 


N4BOB OF THE CARNATIC 2. EAST INDIA COM- 
PANY. 


July 11th and 23d, 1191. 1791. 


| H. 
HE bill ſtated, that the Plaintiff being indebted, or al- 3 Bro. Ch. | 
ledged by the Defendants to be indebted, to them, an = 6 Ne 2 4 
agreement took place in 1781 between the Plaintiff and Lord bob of the 4 2 


Carnatic v. 


Macartney the Governor and the Council of Fort St. George act- Eaſt India "54 


ing for the Defendants, by which the Plaintiff aſſigned as a ſe- — 2 


curity for the demand of the Defendants certain diftrits of the - eee, 
. i 1 rents 
Carnatic, the revenues of which the Governor and Council were profits of his 


to receive and account for: under this agreement they were in zn e 

poſſeſſion, and received the revenues till 1785, when by ano- — ns 
. . , . t 

ther agreement the Plaintiff was reſtored to the poſſeſſion of his debt, wid for 


Ht | | K x, the balance, 
territories and the receipt of the revenue; and he agreed to ſubmitting te 


pay his proportion of the current charges to be finally ſettled by pay it if 
2 future treaty, which took place in 1987, and that till ſuch "ng 


proportion could be aſcertained, it ſhould be confidered at four Aer char- 


lacks of pagodas a year : he alſo agreed to pay twelve lacks of ö 


pagodas annually upon account of the debt due to the Company a bong 


and to private creditors, till it ſhould be diſcharged, and ano- — 8 
ther ſum for other occaſions. The bill having ſtated theſe facts ing to India, 


charged, that the Defendants had received more, than their 2 to 


demand could amount to, and that upon a fair account a conſi- ſhips, &c. and 


' | "5% 3 t if 
derable balance would appear in favour of the Plaintiff, and offers 


wy i | . continue or 
prayed a diſcovery and account; and that if a balance appeared cont 3 


his favour, it might be paid to him, ſubmitting to pay the and wary br. 
g . . » or their - 
valance to the Defendants, if any ſhould be found due to 3 
tem. : any natives 
not Chriſ- 
tians: that 
Plaintiff is a 


The Defendants pleaded, that by divers charters, letters pa- „ie fore. * 
tent, deeds, and acts of Parliament confirming the ſame, theſe 2 not & 


hriſtian: 


Dckendants have given, granted, and confirmed to them with that all the 
other 


1 
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1791. other privileges the ſole privilege of trading to the F 
between, Sc. (deſcribing the limits): and by the fa 


aft [ Mare; 
me char. 


Carnaric ters, Ec. they have given, Sc. to them free liberty to feng 
Eler lx ſhips of war, men, and ammunition to any of their laQtories 
for their ſecurity and defence, and to chooſe officers ; and gire 
them power under their common ſeal to continue or make peace 
or war with any of the natives not being Chriſtians, as ſhould 


Comyany. 


tranſactions 
in the bill 
paſſed be- 


tween him as 


fluch lovereign be moſt for their advantage; and to recompenſe themſelye 
upon the goods of the natives, by whom any damage or inter. 
ruption of their trade ſhould he ſuſtained : that the Defendants 
have by the exerciſe of the liberties before mentioned acquire 
large territorial poſſeſſions within the limits of their trade, par. 
them with re- ticularly in the Carnatic and Coromandel, in defence of which 
and of their trade they have before and ever ſince the time 9 
their tranſactions with the Plaintiff maintained, and ſtill con. 
tinue to maintain, a large military force: that the Plaintiffis 
ſovereign prince within the places of their trade, not a Chriſ. 
tian, and holds and enjoys ſeveral large territorial poſſeſſions 
within ſuch places, particularly in the Carnatic - that the agree. 
ments ſtated, and the tranſactions mentioned in the bill were 


and Defen- 
dants in ex- 
ereiſe of their 
privileges; 


and related to 


matters tranſ- 


acted between 


gard to peace 
and war, and 
ſecurity and 
defence of 
their reſpec- 
tive poſſeſ- 
ſions; and 
therefore are 
not cogniza- 
ble in this or 


any municipal 
Court. Plea 


overruled : 
and, having 
been once a- 
mended, far- 
ther time re- 
fuſed : and 
Defendants 
compelled to 
anſwer imme- 
diately. 

Plea to juriſ- 
diction muſt 
ſhew another 
Plea to juriſ- 
diction of all 
Courts ab- 
ſurd, becauſe 
the ſame as 
plea in bar. 


tranſacted by theſe Defendants, acting under and in exerciſe of 
the liberties and privileges ſo given to them, and the Plaintiff, 
as ſuch prince as aforeſaid ; and that all the dealings and tranſ- 
actions mentioned in the bill relate to matters tranſacted be. 
tween them with regard to peace and war, and the ſecurity and 
defence of the territorial poſſeſſions belonging to them reſpec- 
tively. The plea then averred theſe facts to be true; and in- 


fiſted, that theſe dealings and tranſactions being ſo made aud 


entercd into are not cognizable in this Court or any municipal 


Court of Juſtice. 


Attorney General, Solicitor General, Mr. Mansfield, Mt. 


Rous, and Mr. Stratford for the plea. 


The queſtion intended to be ſubmitted to the Court is, whe- 
ther both parties being ſovereign independent powers their con. 
teſts can be made the ſubje& of diſpute here. Their treaties 
cannot he a ſubject for the municipal juriſdiction of any Court 
in the country of either of the contracting parties. Theſe agree 
ments relate to peace and war; and the power of making peace 
and war 1s particularly delegated to them. The power, which 
the Company exerciſe upon theſe occaſions, is in fact that of the 


ſtate; for the King can by act of Parliament communicate t0 


them 


treat 
at Wa 
The 1 
two d 
tive ( 


the | 


payn 
arre? 
This 
then 
of tl 
the 
poin 
he u 
thei! 
coul 
Juſt 
canr 
act 
ed | 
of t 
cret 
act 


a Ce 
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Jer certain reftrictions ; namely, to extend only to the native 


not belong to them, if not delegated to them, which it has 
been always from the time of Charles II. down to the laſt act. 
The character, in which they may make repriſals, is juſt like 
the commiſſions to commanders of ſea and land forces; it is 
not the act of the individual, but of the country. If their power 
s to be referred to the ſtate itſelf, and when war is made in 
[ndia in purſuance of their charter, it is not the war of the Com- 
pany, but of the ſtate, there is no doubt, that they are a ſove- 
rcign power, as the other contracting party is clearly. By the 
treaties of 1768 and 1769 between this country and thoſe then 
at war with it the Plaintiff is treated as a ſovereign power. 
The next conſideration is, whether the ſubject matter of thoſe 
two treaties in 1781 and 1785 can be referred to the preroga- 
tive of making war and peace. It was neceſſary and proper for 
the parties to enter into a treaty for their mutual defence. The 
payments to be made by the Naboh from time to time fell into 
arrear. But theſe were not the only treaties between them, 
This Court cannot regulate the nature of the connexion between 
them, as if it was an agreement between man and man. If any 
of the ſtipulations were broken, how could this Court enforce 
the execution ? The Plaintiff agreed, that if the perſons ap- 
pointed to collect the revenue ſhould be deficient in their duty, 
ke would diſmiſs them and appoint others: ſuppoſe the fact of 
their deficiency and his refuſal to change them proved ; how 
could your Lordſhip appoint a receiver ? If the Court cannot do 
juſtice as to one party, that is a firong ground for ſaying, it 
cannot be a ſuit here. By the laſt act 24th Geo. 3. c. 25. no 
act of government can be done by the Company unleſs approv- 
ed by Commiſſioners of this country. By ſections 13 and 15 
of that act the Board of Control are authoriſed to ſend out ſe- 
cret or lers, to which the government in India are bound by the 
z&t to pay faithful obedience. Upon that act it is poflible, that 
a caſe may ariſe, of which the Court ought to take notice, but 
wich could not be ſtated upon the record. Suppoſe the Board, 
who are to direct all their operations, had ſent out ſecret orders 
not to account to the Plaintiff: they are bound by thoſe poſitive 
orders in the act of Parliament againſt the prayer of the bill: 

Vox. | Ccccc and 


mem his power of making war and peace - and has done ſo un- 1791. 


— — 
Na go of the 
princes of the country, and to have the concurrence of the ſu- Carnaric 


preme power. The ſovereignty is expreſsly reſerved to the Er lune 
Crown ; then the prerogative of making war and peace could Conranr. 


gry 
Naos of the 


Carnaric peal the act merely by holding Juriſdiction ; for the Defendantz 
-Eaxr lui Cannot ſtate the cauſe of their non compliance, as that would 
Comranr. reveal the orders, the ſecrecy of which the legiſlature has enz8. 
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1791. and to diſcloſe that would be diſeloſing the orders, which the 


legiſlature has ſaid ſhall be fecret. This Court then might re. 


ed; or the Court might be decreeing contrary to thoſe orders 
upon facts partially diſcloſed. That is another ſtrong reaſon, 
Queſtions of ſovereignty muſt continually ariſe between theſe 
parties. The acts of Parliament giving them theſe powers ar: 
from the time of Charles II. to the laft charter. In 160) they 
were authoriſed to raiſe forces, exerciſe martial law, to chooſe 
officers, who were to follow the directions of the Company, to 
make peace and war, and to coin money. The ſame powers 


were given, when they acquired Bombay, in nearly the ſame 


terms and exactly to the ſame effect. That was in 1727; when 
they were impowered to appoint officers, to raiſe forces, and 
ſuch officers were impowered to make reprifals, &. By let. 
ters patent in 1750 they were impowered to raiſe and main- 
tain troops, and to make war with any princes not being Chnf- 
tians. By a ſubfequent charter 1758, 31ſt Geo. 2. it was found 
expedient to give them a farther participation of the preroga- 
tive by giving to them a proportion of the booty taken in war 
in ſome circumſtances, and the whole in others. By the 13th 
of the preſent King, c. 63. 5. 9. all civil and military govern- 
ment in India is put under a Governor General and Council; 
and war and peace muft have the approbation of the ſupreme 
government. The acts of Parliament confirm the charters, and 
make them part of thoſe acts. The queſtion upon the plea is, 
whether, ſuppoſing the matter of it true, the Court can give 
the Plaintiff relief, or a diſcovery to enable him to aſk for re. 
lief. If the whole of the inſtruments repreſented as agreements 
had been ſtated in the bill, the Defendants would have demur- 
red. Where the Plaintiff ſtates his demand in 1783, it is ſpo- 
ken of as a demand to be finally ſettled by treaty between them; 
and I believe, they forbore to ſtate the exiſting contracts upon 
the bill, becauſe if they were ſtated, they would appear to be 
treaties. I do not object to his ſuing here, becauſe he is out of 
the Juriſdiction of the Court, as he has made that offer, with 
which the Court can make him comply, and give ſecurity to 
the Defendants : but ſtill his caſe is very different from that of 
a common ſtranger happening to be out of the juriſdiction of the 
Court: for that ſecurity would not diſcharge the perſonal obl- 


gation 
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ation to make good the exigency of the decree; and if a com- 179 5 


mon Plaintiff in thoſe circumſtances ſhould come here without N 
executing it, your Lordſhip would ſend him to the Fleet, or Caxxaric 

otherwiſe exerciſe your power to make him execute all, he had EI txo: , 
{mitted to do. But if this perſon was to come here, the Conrauv. 


Court would not do that ; and that never can be within the ju- 
niſdiction of the Court, which it cannot execute. If the facts of 
the plea, (which are averred to be true) are a bar to the relief, 
as the diſcovery is ſought for the ſake of the relief, it will be 
good as to both. If this country owed the King of Spain as 
large a ſum as the amount of the Manilla ranſom, this Court 
would not upon a bill filed againſt any party in this kingdom 
compel that party to make any diſcovery. The Company ſtand 
in this ſituation under theſe inftruments ; that by lawful means 
they have delegated to them this portion of the ſovereignty of 
this country ; or rather thoſe, in whom the ſovereign power of 
this country reſides, have authorized them to tranſact for that 
power as it could for itſelf with the native powers of India 
and as, if his Maye/ly had entered into the ſame treaty with 
the Plaintiff, this Court could not have entertained juriſdiction 


in that caſe, neither can it in this for the ſame reaſon ; namely 


that the matters, tranſactions, dealings, and inſtruments ſtated 
in the bill are upon behalf of the ſovereign power of this country 
entered into and tranſacted by thoſe, who by the authority of 
the ſovereign power of this country have a right to exerciſe 
that power on behalf of thoſe, who gave it, and whoſe acts 


therefore are not to be conſidered as the acts of individuals. 


That is the ſubſtance of the plea. If this country had never 
given the power it has, it would have reſerved to itſelf the power 
of treating with theſe princes; and then no municipal Court 
would have taken cognizance of it: neither will they, when the 
only eſſential difference is, that the nation has delegated this 
Power inſtead of itſelf exerciſing it. It is as impoſſible to en- 


ſorce the treaty of 1781 here as the treaty with France. How ¹ 


could the Court deal with the Plaintiff? He was to allow the 
Governor and Council to name renters : could your Lordſhip 
reler it to ſee, who ſhould be renters of the Plaintiff's country ? 
Then his orders are not to affect the revenue: ſuppoſe the De- 
endants ſay he did, how could the Court relieve ? 


Lord 
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Lord CHANCELLOR. 


This agreement is as goodſuppoling neither party a fy. 
reign power, but that it was a caſe between private perſon, 


For the plea. 


I ſtate theſe particulars, allowing that theſe objections might 
be made between individuals in the ſame caſe : but I mean allo 
to ſay, this impracticability ariſes from the character of the 
perſons and the nature of the ſubject: the one party repreſenting 
this nation, the other the nation of which he is prince ; and 
that the ſubjects of diſpute between them are thoſe of nation 
treating with nation. Looking to the nature of the propery 7 
and the impracticability ariſing from the character of the var. "M 
ties, it would be as eaſy to ſatisfy your Lord/hip, that if the » 
Court of France had agreed to give up any province of Fran tg . 


ſo: ( 
had 
oblie 


* 
la vi. 


the government of this country upon their agreeing to account 41 
for the rents and produce of any county in England, this Court . 
could hold juriſdiction upon the ſubject. The right of exerc- » ; 
ling ſovereign power has been given to the Defendants from the 5 
carlieſt of their charters, recognized in almoſt every act of Par- 


liament, and reſtrained by ſome later acts, by appointing Com- 
miſſioners to approve their exerciſe of thoſe powers. Thoſe do 
not affect the truth of the plea; for the effect of them is only 


reig 
of a 


to enable Commiſſioners to point out in what reſpect, they ſhall y 
i | ; | er 
exerciſe the liberty given by former acts; or elſe the Compauy is 
may be conſidered as exactly in the ſame ſituation as miniſters * 
By the 21ſt Geo. 3. they are directed to obey the directions af * 
the Secretary of state, as far as relates to negotiation with the . 
country powers of India, and to making peace and war. Upon * 
the face of that act it appears, that the Plaimiff is one of thoſe * 
powers. But the 24th Geo. 3. c. 25. goes farther ; for by that 4 
even the government of theſe very territories, and all matters x 
relative to the civil and military tranſactions, are veſted in the 
Crown, and directed to be exerciſed by Commiſſioners named 
by the Crown; therefore now by that act the Company fand 1 
only as a name, in which the Crown exerciſes thoſe powers; ues 
and the whole ſubje& matter of the plea is in the executive g. the 
vernment, who exerciſe it in their name. The Court muſt ad 


take notice, that the directions, which the Governor and Coun— 
cil may receive under that act, may be of ſuch a nature, 45 f 


ſtated upon the record might prevent this Court from interſer: 2 
by | ing 
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ing at all, becauſe this Court is bound by the general law, and 
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et it cannot be Thewn to the Court. The Company under the ron of the 
aſt acts retain the powers delegated to them before, ſubject only Carxaric 
i ſuch reſtrictions, as the new body interpoſed ſhould make gr Iv 


e exerciſe of their former privileges ſubject to. _ 


Lord CHANCELLOR. 

Your argument applies to this caſe : ſuppoſe the Nabob as a 
fcreign, to whom the Company were indebted ; and a war 
had ariten between them, which put an end to.the previous 
obligation; and that they had pleaded that, and that it was 
letale commenced, and therefore he had no competent de- 
mand azainft them; or ſuppoſe that demand had been diſcharg- 
ed by a treaty of peace; with regard to that your argument 
world apply. But how does the plea bring that forward? The 
difficulty with me is to get to that point. Whether this Court 
would interpoſe upon a right of war and peace upon the 7 
gentle, is a queſtion, which may deſerve great conſideration. 
| think, the Company being merchants and ſovereigns at the 
ſame time may cover every thing they do by pleas of this large 
nature; for except that they plead, that the Plaintiff is a ſove- 
rcion, I do not fee, that they plead clofer, than if it was a caſe 
of a fimple loan: nor do I underſtand the words © relative to 
peace and war,” They have not qualified their poſſeſſions to 
be royal, nor accompanied with any dominion of any kind. I 
mult hold their poſſeſſion under him to be the poſſeſſion of his 
tenant. They muſt ſhew me by the acts of Parliament, that their 
territorial poſſeſſions are qualified as a realm. They do not un- 
der the acts qualify them as a realm /eor//m. But I do not tell 
you, that a caſe upon the us g2n/ium might not be fiated, that 
perhaps it would be impoſſible for this Court to come at; I only 
want to bring it to the point. 


Tor the plea. 


if it was a caſe of a ſimple loan of money between theſe par- 
tics, it could not be made the ſubjeR of civil juriſdiction, from 
the conſequences it would draw with it. Any tranſactions be- 
tween them muſt he decided by another rule. The final treaty 
in 1787 was attended with all the formalities of a treaty be- 
tween two ſovereign powers. The Defendants not being actual 
lovereigns cannot ate themſelves ſo : but they ſtate, that ſo 
much of the power of this country is delegated to them, as 

Vo IL. I. eee | makes 
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hib could not take notice of that: but between nation and na- 


are connected with the internal government of the ſtate, and 


this is the ſubject of municipal law, without allowing that any 


cumvention, and ſtratagem avoid compacts between individuals, 


it cannot be done by negotiation. 


they were to apply here, would be ſtopped in this way. 
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makes them ſo ſar a ſovereign power. The power of war an] 
peace includes every power, that can have place between 13. 
tions. No law but the law of nations can take place between 
The Nabob and the Company have agreed 
to employ a certain proportion of their revenues for their my. 
tual ſupport. Suppoſe, while this ſuit was depending, he ua; 
entering into negotiations with their enemies, and intended +, 
employ their money, if paid to him, againſt them: your zz. 


tion it would be a very good anſwer to the demand, that it 
would ſtrengthen the hand to be immediately raiſed again 
the nation making the payment. Suppole a balance appears in 
his favour to the amount of 100,000/. but that the Defendants 
know, that he has committed devaſtations to that amount; it 
would be an odd inquiry for a Maſter to enter into in order to 
ſet off that: but by the law of nations it would he very proper 
This Court acts in perſonam. A ſuit between ſovereigns is ber 
ſectly new. There is no inſtance of it in the books except one 
in Roll. where tlie King of SHain is ſaid to have brought an ac. 
tion here againſt ſome people, who cut logwood in his domi- 
nions. But if ſovereigns have ever been ſuitors in the Courts 
of this kingdom, it has only been as to private rights, which 


therefore ſubject to the municipal law. It is impoſſihle to fay, 


ſovereign may maintain an action upon the caſe againſt an am- 
baſſador for deceit and practice in negotiating a publick treaty. 
The rules of deciſion in the law of nations are very different 
from thoſe of the municipal law of this country. Good faith 1s 
the foundation of the latter, as it ought to be of the former: but 
in the law of-nations ſalus regni is the firſt rule. All force, cir- 


not between ſtates; becauſe in the former caſe there is a ſupe- 
riour authority, which can do Juſtice between the parties; in 
the latter the ultima ratio regum is the only way of ſettling it, i 


Lord CHANCELLOR. 
You do not mean, that the Dutch Eaſt India Company; it 


uw 


For | 
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Yes, if they were acting as allies of the country powers ; for Nanos of the 


hen it would be ſubje&t to the law of nations. It appears in 
he charter of Geo. 2. 1758, that the Company may have ene- 


mics diſtinct from the enemies of this country, In the war 
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with 777p99 Saib the Company cannot be conſidered as the agent 


if this country; for the eſſential character of an agent is, that 
1c is to be called to account; that is not the caſe here; nor is 
i: war confidered as the war of this country. The Dutch me- 
morial, preſented to the Crown 1n 1763, complained of the con- 
duct of the EA India Company to the Crown, not as having any 
3 power over them, but repreſented it to the Crown 

a mediator, and certainly one very powerful; as the Com- 
pany food not only in the ſituation of a ſovereign power in the 
%, Indies, but alſo in that of ſubjects in this country. It does 
not appear, that government interfered farther than by ſending 
it to the Company with directions for them to anſwer it. They 
were treated as a ſovereign power by that memorial, and by 
the anſwer to it, which was drawn up by a very great lawyer. 
It docs not appear, that any thing farther was done. The 
Company are ſubject to the government of this country in a dif- 
ſcrent character from that, which they ſupport in India. If the 


Court cannot do equal juſtice, it will not hold juriſdiction. 


But it could not enforce a decree even againſt the Company 
with any effect. Suppoſe an account decreed : and upon farther 
directions it appears, they have been paid the whole; and 


therefore he has a right to a reconveyance : how can that be 


effected ? As they are a body, how can they be committed ? 
Or if they can be committed, what effect will that have for 
the Plaintiff 2 Or ſuppoſe they did reconvey; they might im- 
mediately declare war againſt him, and take it back again. 


Mr. Mitfcrd, Mr. 4n/truther, Mr. Adam, and Mr. Fonblans 
for Plaintiff. 


As there is no demurrer, the bill muſt be when to be true ; 
and I can only argue, as to what I find upon the plea, connected 
with what is contained in the bill. A plea 1s a ſpecial defence 
demanding judgment upon particular circumſtances in this 
vay ; whether upon ſuch circumſtances ſtated in the plea, and 
net in the bill, combined with the circumſtances in the bill, 
ite Court can ſee clearly, that it ought not to permit the ſuit 
to 
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rr its circumſtances. Therefore it muſt conſiſt of fabts, from whit 
* the Court draws the legal concluſion, either that it has nus: 
Ear Ix pt xiſdiction, or that it is not proper for the Court to entertain jy. 
riſdiction upon the ſubject. The whole muſt appear upon the 


ComPANY. 


the Court. This plea is wholly detective (5). It admits the 


an offer to diſcharge the balance, if found againſt the Plain. 


Caſes in Chancery. 


to proceed any farther, and to inveſtigate the caſe under 40 


en 
Ju. 


face of the pleadings, in order that the parties may appeal or 
Hle a bill of review. Nothing therefore can be read upon 3 
plea. Acts of Parliament are read only to aſſiſt your Ly/;,, 
memory : but in contemplation of law they are in the mind of 


caſe made by the bill, which is a mere bill for an account with 


tiff; but it ſays, there are reaſons, why this Court will not 
make a decree. They have not ſtated, that thoſe acts of Par. 
liament contain thoſe infiruments referred to; and therefore 
leave the Court perfectly ſhort, when they are thence to judge 


of the contents of the deeds, though they may be ſuppoſed to 


know, what are the acts of Parliament. The plea only aſſerts 
that they have thoſe rights. It 1s impoſſible for the Court to 
judge of the nature of the powers given to the Company by 
the Crown or the legiſlature by the charters, deeds, aud acts of 
Parliament referred to. The Court ought to judge from the 
charters themſelves as ſet forth in the plea, and not-to take the 
conſtruction of the parties from the plea. They have only ſtated 
inferences from ſuppoſed facts, which are not ftated for your 
Lordſhi to judge of and draw the inference yourſelf, This 1s 
not a plea to the Juriſdiction of the Court, under which it can 
be brought to another juriſdiction; for which reaſon it will not 
be ſupported, if it is poſſible to avoid it. As the charters, &&. 


are not ſet forth, if judgment is given for the plea, nothing will 
appear upon it in the Court above. Neither have they ſet forth 


the particular clauſes, upon which they reſt; ſo it is impoſſible 


for the Plaintiff to ſhew, that thoſe clauſes are not now in ex. 


iſtence. Suppoſe a man pleads fimply, that he is a purchaſer 
for valuable conſideration; that is not a good plea. In Chamer- 
layne v. Knapp, 1 Alk. 52. Lord Hardwicke took notice ol that 


as a bad plea. There the plea did not ſet out the date of the 


(5) Upon a former day on motion to enlarge the time for putting in the amended 
plea in this cauſe, each party complaining of the informality of the pleadings on the 


other ſide, the Lord Chancellor recommended to them to agree upon the ſtate of facts 


ſo as to bring the point fairly before the Court in order to get the opinion of the Court 


as ſoon as poſlible, that they might appeal. F 
dee , 


n e 


Him. anc. -. r : ey 
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geed, nor the particular parcels of land contained in it: and 
the Court ſaid, the plea was bad; and that a purchaſer would 
be bound to ſet forth his deed for the Court to ſce, Sc. A per- 
ſon pleading as a purchaſer muſt ſet ont, how he, from whom 
he purchaſed, became entitled: Hughes v. Garth, Amb. 421 (c). 
some of the counſel for the Defendants have conſidered them 
as 2 ſovereign power; ſome as dependent; ſome as indepen- 
dent; ſome as merely agents: but from the plea J collect, that 
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the real ſuggeſtion made is, that the ſubject is not matter of 


municipal juriſdiction, becauſe relating to tranſactions between 
the Plaintiff and Detendants reſpecting matters of peace and 
war, and the ſecurity of the territorial poſſeſſions of both. The 
vill involves no ſuch matter: and the plea going to deprive the 
Plaintiff of the benefit of his ſuit ought to ſtate clearly, what 
would induce the Court to think the ſuit improper for its deci- 
fon. It would be very different, if the Court was now hearing 
the cauſe ; then it could judge, how far it could interfere. The 
Company being created for the purpoſes of trade, and having 
powers given to them beneficial to themſelves and this country, 
are in that character amenable to the juriſdiction of this Court; 
and all perſons having tranſactions with them muſt conſider 
them as a body politick ſo formed, obedient to the ſovereign 
power of this country. A ſovereign power according to the ar- 


gument for the Deſendants cannot exiſt. It muſt be that, which 


directs the operations of a ſtate, which muſt be a people exiſt- 
ing ſomewhere ; an aſſociation of people aſſembled together, 
and having a will to guide them. Here is nothing but an arti - 
ficial creature of the law of this country, authorized to perform 
theſe acts of ſovereignty, which it could not lawfully do with- 
out licence; v7z. to have military forces, acquire territorial poſ- 
leſions out of this kingdom, Sc. Nothing more was granted 


to them than an indemnity from the puniſhment, which private 


perſons would incur by thoſe acts. It is doubtful, whether this 
country could make a ſovereign power ; for that muſt depend 
upon the acknowledgment of other powers. But this is nothing 
like a Nate ; but a ſpecies of corporation created for the pur- 


poles of trade, and having with a view to promote thoſe pur- 


poles powers delegated to them, which do not in any degree 


create them a ſovereign, much leſs an independent, ſtate. If 


{c) The perſon, under whom the purchaſer claimed, was not in poſſeſhon at the 
ume of the conveyance. See Mit. 215. | 
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the character of the Plaintiff, whether he has not a right tg 
come here ; and whether the Court ought not to take coguizance 


of nations hold, that war is not to be declared, nor letters of 
repriſal to be granted, till juſtice has been denied by applicz- 


- occaſion for the ſecond. Why is not this equally proper in the 
caſe of a ſovereign injured, when the nature of the injury is 1 


quire redreſs, before he proceeds to redreſs himſelf. If the per. 
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the charters, Sc. had been ſtated, their claim would have ap- 
peared ridiculous; ſor they will not exiſt in a few years, unletz 
a freſh exiſtence is given to them. They have had notice ty 
quit already. By one of the charters they are amenable ever to 
the Mayor's Court at Madraſs. Ther the only queſtion is 2x to 


of his ſuit. He is an alien and a ſovereign prince: but it is nat 
pretended, that he is an alien enemy: therefore as an alien he The 
has a right to come here. So he has as a prince: nor is th: tior 
ſubject of the ſuit improper for the Court to take into its conf. 
deration upon the matters diſcloſed by the bill and plea. As 
ſovereign he cannot be compelled: to fue here: but that is yy 
reaſon, why he may not. - Juſtice and policy require, that, if he 
does, his ſuit ſhall be attended to. According to the rules, 
which have long prevailed between nations as to peace and war, 
it is the duty of one ſovereign to ſtate the injury done, and re. 


ſons committing the injury are ſubjects, and not the power it. 
ſelf, there are two modes; either by application to the fove- 
reign power, or to the ordinary juſtice of the country. In calc 
of individuals of different countries all the writers on the lay 


tion to the Courts of the country, and alſo in the extraordinary 
zay, to the ſovereign power. If the firſt ſucceeds, there is no 


private debt from the ſubjects of one country to the ſovereign of 
another? Courts of juſtice here have acted with a view to ſuch 
circumſtances. The firſt caſe in the books is the Spaniſh Ambaſ- 


ſador wv. Pountes, 1 Roll. Rep. 133. The Ambaſſador libelled the C 


Delendants in the Admiralty Court of this kingdom for having 
cut down 300 loads of Brazil wood in places under the domi- 
nion of the King of Spain, and having brought them to Eng: 
land + a prohibition was granted, becauſe the Admiralty Court 
cannot hold plea of any thing done upon land - but it was held 
by Coke, that he might. bring an action in the Court of Kings 
Bench, which was done. In the ſame caſe, 1 RolPs Ab. till 
Admiraliy, 532, it is ſaid, that a prohibition was granted; and 
that it was afterwards tried at common law in trover. In the | 
ſame caſe, a Bul/t. 322, it is ſaid by Coke, that the Admiralty 1 
Court 


—— 


Caſes in Chancery, 


2 


83 


Court cannot hold plea for any thing done in the kingdom of 1791. 
Spain but that it may be laid any where in England. In the 


Spaniſh Ambaſſador v. Jolliſſe, Hob. 78, it was reſolved, that the 
1dmiralty Court can only hold juriſdiction upon contracts ari- 
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ang at ſea ; therefore if any ſtranger or other will aſk juſtice at Courauv. 


he hands of the King of England, he muſt aſk in the Courts of 
common law, which have an unlimited power in cafes tranſi 
torv: and that ſuit was no other than a mere action of trover. 
The Spaniſh: Ambaſſadsr v. Gifford, Moore $855. There in an ac- 
tion upon the caſe the queſtion was fimply, whether a writ of 
error was 2 ſiiberſedeas of a ſcire facias againſt bail, as to which 
++ is more fully ſtated, 1 Roll. 371. It was ſaid by Coke, that 
++ would not Nay the /cire facias. The ſame caſe is in 3 Pul/t. 
192, and 2 RolPs Ab. 491, but the ground of the action was ne— 
rer doubted. In Moore 814 the queſtion was only, whether 
an appeal lay. Hab. 113. That was a bill in Chancery by the 
\mbatlador of Spam as procurator for all his maſter's Tubjects : 
it was demurred to, only becauſe he could not qualify himſelf as 
procurator for all his maſter's ſubjects ; hut not upon the 
ground that he could not ſue in his maſter's behalf for any 
thing belonging to him. In Ogden v. Tollioit, 3 Term. Rep. B. K. 
726, upon a queſtion, whether the treaty of peace with America 
had reference to the firft declaration of independence, Lord 
Kenyon ſaid, if that was true, the bond in queſtion was lawfully 
transferred to the executive power; and if ſo, he did not ſee, 


why an action might not be brought. It is clear therefore, that 


the Courts will entertain juriſdiction of matters, which may be 
made properly cognizable in them, to do juſtice cither to the 
luljects or the ſovereign of another country for an injury done 
to them by the ſubjects of this: and it is fit, this ſhould be 
done: for the conſtitution of this country does not allow the 
Crown to ſuppreſs by violence a perſon, who acts, as thoſe par- 
les did againſt the King of Spain but the law only can give a 


remedy: therefore the Courts ought to be open to every one for 


tat purpoſe. The Plaintiff as treating with the Company muſt 
be ſuppoſed to know the conſtitution of this coumtry; and to 
have entered into theſe engagements with a knowledge, that he 
was treating with perſons not amenable to the power of the 
Crown by ſummary proceſs; but that he could have a remedy 
oaly by applying to Courts of Juſtice, which is his duty firſt in- 
cad of attempting to enforce it by the ima ratio regum. Ero- 
"uw aye, the remedy ought to be againſt an individual apgriev- 
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ing by a nation aggrieved ; and war ought to be made only, if 
no other remedy can be obtained. It is objedted, that your 


Neon of the Lordſhip muſt for this purpoſe take into your conſideration 


CarnATiC 
v. 
EAST IV DIA 
. Comrany, 


many matters not ſubject to the municipal law. That mug 
often happen, The Court muſt often judge of treaties hetwee, 
ſovereigns, where they create private rights, and make perſyy, 
amenable as debtor and. creditor. In caſes of prize and captyrs 
there are many inſtances, in which a municipal Court muß 
. conſider the law of nations: Rez/y's Nac. Parl. and the Bankzy; 
Caſe. So it muſt often come in queſtion upon the pay of troops, 


_ forage for the King's army, and other matters ariling out cf 


* 


war and peace, and ſometimes between two contending na. 
tions. There are many caſes of this kind in Afollay, book 1. 4 
1. $. 15. one particularly; that if captors have firm poſſeſſion, 
a neutral nation cannot re-deliver: and 1 Ro Rep. 175, and 
3 Bult. 28, are referred to. It was neceſſary there to deter. 
mine, whether the King of Spam and Emperor of Morocco were 
at war, with other circumſtances of the ſame nature, to {ee 
whether the King of Spain had a right to demand a ſhip taken and 
brought in here. Suppoſe by treaty between this country and ano- 
ther it was agreed, that men or ſhips ſhould be furniſhed by this 
country to he paid by the other; that a conſiderable ſum was ad- 
vanced by the other country to the Commander to defray the ex- 
pence; and that he returhed to England without accounting ; could 
not that be made a ſubject for the intervention of a Court of Jul. 
tice, if the ſovereign power ſo injured choſe that method ? Could 
it be refuſed, becauſe the injury was done in the proſecution ola 
matter of ſtate? Queſtions might ariſe between the Crown and 
the Company of the ſame nature with regard to the employ. 
ment of the King's troops, Sc. and informations might be filed 
for this purpoſe ; and there is in one of their charters a petition 
for carrying into effect the agreements between them for the 


diviſion of booty; which is a complete anſwer to their claim af 


independence. As to the objection, that the remedy is not mu- 
tual; it is not ſo in every caſe of the Crown in this country, 
The Crown may ſue a ſubject in any Court; the ſubject can 


only ſue by petition of right. So in the caſe of a Member of 


Parliament one party has an advantage over the other, So in 
the caſe of a Peer putting in his anſwer without oath. 80 in 
the caſe of a perſon not reſiding in the country: but that Is 
from the nature of all juriſdictions : and there has always been 


this contract between all nations, that if a ſubje& of one is 5 
debt 
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gebted to another, 4he ſuit is to be in the country, in which the 
Jehtor is. If the Defendants have demands againſt the Plain- 
tif, they have the ſame means of enforcing their demands; 
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and may apply to the juſtice of the Plaintiff, if a balance is EI ian 
{und due to them. The Company is not in a higher ſituation, Comraxy. 


than Lord Ballimore was as to the province of Maryland. That 
territory was granted to him and his heirs; and he was conſti - 
tuted as to that a ſpecies, of dependant ſovereign, the head of 
that political conſtitution created by the King's letters patent. 
Almoſt all the powers of government were ſecured to him; the 
right of war and peace, of coinage, the right of granting digni. 
ties, and forming the adminiſtration of juſtice, which the Com- 
pany have not, and every ſpecies of ſovereign power except the 
ſupreme. Mr. Penn had powers nearly fimilar, though not 
quite ſo extenſive. Upon a diſpute between them as to their 
boundaries an agreement took place for adjuſting their differ- 
ences, and Mr. Fenn brought a hill to compel ſpecifick perform. 
ance. Lord Hardwicke determined, that it was a caſe, in which 
this Court could properly interfere to compel Lord Baltimore to 
perform, notwithſtanding the degree of locality in the ſubject, 
becauſe it was a matter of contract to be executed by the per- 
ſonal acts of the two parties: I Veſ. 444. In this caſe there is 
no locality. So in the caſe of the Iſle of Sark, 2 Vern. 494, 
ſuch a plea was overruled : and the caſe of the Eurl of Derby v. 
the Duke of Athol reſpecting the Iſle of Man is in point: I Yep. 
202, The objection as to the end of the cauſe and the inconve- 
nience cannot operate now; but would come in queſtion hetter 
upon the hearing, when the facts would have come out by the 
anſwer : but as to thoſe arguments, your Lordſhip could not ap- 
point a receiver of an eſtate in Scotland, Ireland, or France. 
The objection, that they may employ money recovered againſt 
this country would equally apply, if any private perſon owed 
money to the Plaintiff: but if it was to be refuſed on that ac- 
cout, it would not be by your Lordſhip refuſing him the juſ- 
tice, he is entitled to, but by the interference of the executive 
power. As to their power to make war and take it back again, 
do not diſpute their power to rob any of the powers in India; 
but that is an odd reaſon to prevent the Court from decrecing 
wen to pay their debts : and as to the objection from the right 
Ache Board of Control to ſend out ſecret orders, that Board 
cannot prevent them from paying their debts ; and ſuch orders 
would be illegal. Perhaps ſome of thoſe inconveniences may 
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induce the Court finally to give ſuch directions, as will avdid 
them ; or not to extend the decree to the length, they otherwiſ, 


Canxaric would: but that does not amount to this, that the Court can, 


Vs 
EasT InDiA 
Company. 


not hold any juriſdiction upon the ſubject. The plea does not 
ſhew with ſufficient certainty, that this relates to dealings and 
tranſactions not fit for the deciſion of a municipal Court. Th, 
words © relating to peace and war” are too looſe. Contrag, 
for arms, for money to carry on a war, CE. relate to peace and 
war; yet certainly they are the ſubje&t of municipal juriſgic 
tion. By overruling the plea the Court will not injure the ar. 
gument for the Defendant; for if finally they can ſhew, when 
the whole matter is before the Court, and the inſtruments read, 
that the Court ought not to proceed to a decree, they can then 
equally decide, that they will not, or modify it as they pleaſe 
But the plea, if allowed, concludes the queſtion; and deter. 
mines, that a perſon in the ſituation of the Plaintiff cannot have 
redreſs from the municipal Courts of this country ; but muſt x 
once reſort to the ſovereign power; at ſo, his redreſs muſt in 
this kingdom be by act of Parliament. The caſe made by the 
bill is merely that of debtor and creditor ; and muſt be taken 
to be ſo, as the plea does not ſhew the contrary (d. 


Attorney General m reply. 
The whole bill, agreements, and plea muſt be taken toge- 


ther; from them it will appear to be a fœderal treaty not fit 


d) In the courſe of the argument for the Plaintiff the Lord Chancellor propoſed 
for the purpoſe of bringing the queſtion to the point, that the Company ſhould ad- 


mit the agreement of 1781, and the fact (but not ſo as to bind them) that 5oc!. u 


due upon a balance of accounts, and that they promiſed to pay that e ratione, and 
that the Nabob ſhould bring an action in the Court of King's Bench for that ſum; 
then the bill ſtanding over, nothing would remain but the account and examination. 
His Lordſbip ſaid, if the Defendants ſucceed in the King's Bench, they may plead 
with more confidence than now; if they fail there, the 500]. recovered will remain 
as a pledge: that if they could plead in the Court of law againſt this demand, they 
would have the ſame advantage of it there as here; and the Plaintiff could not go 
on with his bill: but if they could not anſwer it in an action, it would be very 
difficult to ſay, they could here. But this propoſal was not acceded to; the A. 
ney General ſaying, the Defendants did not mean to admit any thing to be due. 
The Lord Chancellor alſo obſerved, that the King of Spain had been once outlawed 
by Selders advice to prevent him from taking advantage of his ſuit : that the out 
lawry was bad enough, but good, till reverſed z therefore it was neceſſary for bim 
to come in to reverſe it in order to take advantage of his ſuit. His Lordſbip faid, he 
could not quote a better book for this than Seiden: Table Talk. | 


for 
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qr the juriſdiction of this Court. The deſcription of it is a 
common ſubliſting treaty ; which can be no other than a fœde- 
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ral treaty. The ſubject matter of it is a contribution towards Canxaric 
the current charges for the common defence of the country: E int 
and it is ſtipulated in it, that this agreement is to have the Conraur. 


Gree of a treaty. It was not neceffary to refer to the charters : 
enough was done by adverting to the acts of Parliament confirm- 
ing thoſe powers, of which acts the Court muſt take notice, 
and the very words of which we have adopted. It 4s impoſſi- 
ple to conceive, the plea can relate to any other treaty regard - 
ing peace and war except with- reference to the bill, plea, and 
agreements. They have a right to make offenſive war, if con- 
ducive to their own exiſtence, having a right to attack and 
deſtroy. The more modern charters are as to both offenſive 
and defenſive war: the words are “ and upon juſt cauſe to in- 
« vade and deſtroy the enemies of the ſame.“ But this was a 
defenſive war. If the bill had been brought in the Mayor's 
Court at Madraſs, the account would have been taken before a 
very inferior officer. Granting that a ſovereign may ſue, be- 
cauſe he may waive his ſovereign character, they have not 
ſhewn a caſe, nor can they, in which both parties were ſove- 
reigns. The caſes of prize only ſhew, that there is a tribunal 
common to all nations, in which nation ſues nation ; in which 
matters ariſing from peace and war are ſettled by a law of con- 
vention between all nations, which for that purpoſe are but as 
one. But in thoſe caſes there is great difficulty, and the judges 
are in truth arbitrators. This Court could not do reciprocal 
and complete juſtice upon a treaty between the Company and 
any other country as France or Spain. Why was the Dutch me- 
morial neceſſary; and why was not a civil action reſorted to 
Becauſe the municipal juriſdiction was inadequate. There is 


great reaſon to believe, the Nabob knows nothing of this ſuit. 


But if the Court is of opinion, that the plea is informal, the 
Detendants hope, they ſhall be allowed to amend. 


Lord CHANCELLOR. 


Whether another plea ought now to be put in, or whether the 
Defendants ſhall be at liberty to amend, is a queſtion different 
from that now before me; becauſe no motion has been made 
upon that ſubject : and after having once given leave to amend 
[ ſhall expect, that when another amendment is propoſed, or 
a motion made for that purpoſe, the form of the plea, they in- 


tend 


J N 
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Amendments 
moved ought 

properly to be 
ſtated. 
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tend to put in, ſhall be ready : for, properly ſpeaking, ameng, 
ments moved in this Court ought to be ſtated, that the Court 
may ſee, whether it is proper, that the cauſe ſhall be farther 
delayed to introduce them. The argument, I have heard, is f 
very diſproportioned to the ſtate of the caſe before me, that in 
diſpoſing of it according to my preſent opinion I need not 90 
ſo far, as the bar have gone. Conſidering it in point of fra 
and ſubſtance ſeems to me an inconvenient diſtribution ; becauſ 
I do not know where to find the ſubſtance of a plea but in it; 
form ; nor what to ſtate as the intention of the parties, except 
what appears from their words : therefore the form and the 
ſuhſtance as to this plea, and the argument I have heard, is the 
ſame. In a general view of this it is quite a new plea. lt ; 
ſtated to be to the juriſdiction : but it differs from thoſe ples 
in all the particulars, by which they are ever deſcribed ; he. 
cauſe it is truly obſerved, that it is impoſlible to plead to the 
Juriſdiction of any particular Court without giving another re. 
medy in ſome other Court : this is ſo far from ſhewing that 
that it expreſsly ſays, the Plaintiff has no,remedy in any mu- 
nicipal Court whatſoever : therefore I take it, this plea, it i 
means any thing, is in fact a plea in bar. Suppoſe the contract 
was gratuitous ; ſuppoſe it was honorary ; ſuppoſe it was that 


ſpecies of contract, upon which an action does not ariſe ; and 


that it was neceſſary for the form of the plea to have brought 


into the view of the Court, that it was a demand of that de- 


{cription ; the plea would have been a plea in bar of the ac 
tion; and this is ſo, if any thing; and the whole argument 


tends to that end; namely that, conſidering the fituation of 


the Defendants, that he was in debt to them : that he acceded 


the parties, and the contracts as having a relation to that, ſuch 
contracts do not give aul action. That is a plea, which goes 
in bar. A plea to the juriſdiction of all Courts is abſurd and 
repugnant in terms ; for it is as much as to ſay, that the nature 
of the ſubject is ſuch, as does not admit of an action. Suppole 
for example it was ſtated, that all the matters, upon Which 
thoſe in ſupport of the plea rely, comprehend that ſpecies of 
treaty, which the law ought to pronounce impracticable for the 
cognizance of a Court of municipal juriſdiction ; it is only lay- 
ing, that an action does not lie; and therefore it is a pie in 
bar to the action. In order to conſider it in that view it's 
material to ſee the real ſtate of the record. The bill ſtates 
that the Nabob was either in debt, or that it was alledged % 


0 
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{far to the ſuggeſtion as to pledge the revenue of the Carnatic, 
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or which he was ſovereign prince, (for ſo in the latter part of 111 
the plea he is ſtated) and pledged it in this way; that he per- 1 


mitted them to take the revenue under an expreſs promiſe, that 
they would account, and ſet the revenue againſt the allegation 
of the debt: I add thoſe words, becauſe upon the bill it might 
de doubted, whether they ought to be added: I think, they 
ought. The Attorney General paſſed over all that part of the 
vill, 578. the agreement of 1781, and confined himſelf to that 
of 1785, which. the bill has not ſtated to be relative to the other, 
but as creating a contract perfectly diftin&t from that; and fo 
far as is ſtated in the bill, it appears to be upon the part of the 
Plaintiff for providing four lacks of pagodas for the current ex- 
pences, twelve lacks in application of payment of the exiſting 
debt, viz. that in 1785, and a certain or rather an uncertain 
other part to be applied to other occaſions. It is impoſhble to 
get on viith an account upon ſuch terms as theſe, where neither 
party chuſes to ſtate, what thoſe other occaſions were; and 1, 
who know nothing .of theſe parties but from this bill and plea, 
do not know, what they might be: but {till the obſervation, I 
make upon the agreement of 1785 as ſtated in the bill, holds; 
that in its foundation and effects and contingent conſequences it 
is diſtinct from that of 1781. The bill proceeds to ſtate, that 
the receipts made under the firſt agreement have totally extin- 
guiſhed that debt; and conſequently that the Company ought 
to be accountable for thoſe receipts, beyond what they can claim 
25.4 debt. The bill has purely ſtated this matter; that the 
Company having contracted with the Plaintiff as one private 
man with another private man, they have received by ſuch 
means a ſum of money, which will upon an account leave a 
balance due to the Plaintiff. It was not argued, that that ſtand- 
ing by itſelf could have been demurred to. Upon the foot of 
that there would be a reaſonable demand of an account. But 
it is argued, that there is enough in the pleadings to ſhew, this 
was a ſœderal agreement, which is not a very definite term; 
but means, I take it, a treaty between ſovereigns concerning 
the publick buſineſs of each ſovereignty.; and it is inſiſted gene- 
rally, that upon ſuch treaty ſo deſcribed (I, chooſe to repeat it) 


a treaty between ſovereigns reſpecting the publick bulineſs of. 


their reſpective ſovereignties actio non oritur and I ſtate it ſo 
without uſing the words peace and war; becauſe if you 
can go into that, and conſider, whether the ado ariſes, I muſt 

Yor. J. | 1 ggg 8 | | not 
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have neither 
an independ- 
ent nor dele- 
gated ſove- 
reignty ; but 
are mere ſub- 
jects. 
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uit even if relating to peace and war? Upon that it is mate: 
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not confine it; for it is impoſſible to make any difference be. 

tween that and any other publick a& of a ſovereign nation 

therefore the poſition is, that wherever ſovereign nations haw 

contracted upon ſovereign matters, the effect is a ſpecies 9 
obligation, e guo non oritur actis. To apply that to this parti. 

cular caſe. They have Rated the Plaintiff to be a lovereign gf 
the Carnalic ; and that by the Jaw and municipal conſtitution of 
this country the Company having a right to. make war for the 

defence and melioration of their trade are adviſed, that they 

being armed by the charters and municipal authority of this 

country with that power ſtand in all reſpects relating to the cx. 
erciſe of it in the ſame condition as if ſovereigns. Without in. 
quiring whether they are independent ſovereigns, or whether 
they exerciſe a delegated ſovereignty, neither of which can poſ. 
fibly be true, for they are neither the one nor the other, but 
mere ſubjects in that reſpect, and remain fo in conſideration of 
law to all purpoſes, the queſtions ſtill remain, whether the cir- 
cumſtance of being armed with the authority to continue or 
make peace and war does not include an authority to make 
treaties of a fœderal kind; and whether the treaties, they do 
make reſpecting the particular points, wherein they are autho- 
rized, 212. to make peace and war, do not for that ſingle occa- 
Hon put them in the {ame ſituation, in which ſovereign powers 
are with regard to all treaties contracted between them reſpeQ- 
ing the intereſts of the ſovereign body. If therefore both thoſe 
points are made good, that in that caſe an action does not lie, 
and that this is an action ariſing in that particular caſe, the 
queſtion then ariſes, how far they have brought themſelves into 
that caſe, I ſhould have wiſhed, that conſiſtently with truth 
they could have ſtated expreſsly and pointedly that particular 
lituation, upon which, as I concerve, the queſtion of the fort, 1 
have ſtated, muſt ariſe, and without ſtating which, I think, it is 
impoſſible, it ever can; for if they contracted in any other ſhape 
or view than that, if they have not brought the caſe with- 
in that principle, I cannot ſupply that defect, and treat it juſt 
as if brought into that only predicament, in which any part of 
the argument, I have heard either this day or formerly, is appli 
cable. To confider the caſe upon the queſtion as I have nov 
ſtated it; there are palatine juriſdictions, which are like king- 
doms in all the ſubordinate ſituations, and perhaps as to peace 
and war. How far as to that would the Court have repelled 3 


rial 
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-al to conſider, gud ratione the Courts of this country enter upon 1791. 

meſtions depending upon ſuch treaties. I do not take it to be In 
we, as was ſald in the reply, that it is by conſent of nations, Claxaric 
that caſes of prize are determined by a municipal Juriſdiction. 11 
i know, there has been an opinion of that kind, which has been Comraxr. 
ably written upon, that there is ſuch conſent among nations, r 


according to which our Court of Admiralty, which ariſes from een 6 
. a ourts not by 
-ommiſion under the great ſeal, interferes : but I take it. that conſent of na- 
ö ; ; - ions ;. for i 
it is a juſt cauſe of war, if their deciſions are not agreed to by 7s Jul 3 


neutral ſtates. The fame juriſdiction ts exerciſed in Scotland as war, if their 
# | , 6. I a0 ov. deciſions are 
in our Prize Courts in Courts of another juriſdiction; and it not agreed to. 
vas found effentially neceſſary to make another act of Parlia- 

ment, which only made prizes determinable there juſt as if 

here. The ſtatutes of prize, I think, do not extend the Admi. Statutes of 
ralty juriſdiction beyond the point, to which its natural juriſdic- Nuts de“ 
tion extended before; therefore the circumſtance of its being a Admiralty ju- 


. . . riſdictiou be- 
treaty between nation and nation will not operate concluſively, yond its vatu- 
However thoſe caſes may poſſibly be diſtinguiſhed ; for it may be "EO 
contended, that where ſuhjects of a neutral prince ſue in the 
\dmiralty Court, the foundation of the action is the private 
right of the individual; and conſequently it will not come to 
the point of a determination between two ſovereigns upon a 
treaty reſpecting their mutual ſovereignty, nor the point, whe- 
ther the Defendants having only private property of their own 
will be in that ſituation. The argument of inconvenience and 
the difficulty of making a decree, which has been uſed, is in 
my judgment not concluſive. Firſt I diſlike it, becauſe it ſtands 
clear, of what I think, the fundamental principle, upon which 
the queſtion will turn ; and it is an argument, that ſounds only 
in inconvenience. Next upon the queſtion I am now ſtating, 
that ex pacto tali non oritur actio, it goes very naturally not to 
aridge the propoſition, but to prevent the application of it; 
tor it is one thing to ſay, whether I can decree a ſpecifick per- 
formance ; another, whether they are to pay a debt actually 
contracted. I aſked, whether in the caſe, I put to the counſel 
for the Defendant, (e) they could have pleaded to the action: 
| have not heard how. I now proceed to conſider, whether 
this plea has brought the point to that ground, I took originally; 
that this was a convention by two gua /i ſovereigns reſpecting the 
publick intereſts repreſented by them. To do that they have 


ſe) ante, n: 
pleaded 


39% . Caſes in Chancery, 


1791. pleaded in this form; Rating, that by divers charters, deeds. 
ni Te and ſtatutes confirming them, they have the ſole right to trade 
Carnaric to the EAI Indies; and to fend men, ſhips, and ammunition 0 
Ear Ix014 their factories for their ſecurity.and. defence; to chooſe officer, 
Coneant. and to. commiſſion them to continue or make peace and war 
with any of the native princes aud people not being Chriſtians 

(which is the only material part, for thoſe general powers only 
embarraſs the material part) and this Plaintiff they have averrel 

to be a ſovereign prince and an infidel within the precingts of 

their trade. This they have done with this view ;. that from 

_ that power of making war without an expreſs grant for the pur. 
poſe it ſhall be inferred, that the Crown has granted a right of 

. making treaties, It is not ſtated, that they do ſo; but they 

have left it to be inferred from having ſtated that other right. 

It is very important to conſider, how: far their fœderal obliga- 

1 Lend tions, if they can do ſo, will bind the country. Where ſuch 2 
powers given power to make peace and war is, given, the effect of peace and 
8 war made by thoſe, to wham at is given, will conſtitute a ſtate 
Four al fn of peace and war between. the ſovereign. of the country giving 
plenipotenti - that power to do ſuch acts. and the ſovereign, . with whom they 


__ my are tranſacted. If they are impowered. to make treaties to any 


that is not extent, all the power of the country would be bound by the 


der- : ; 
flood to bind Jaw of nations to the treaty ſo made. If the point were recent, 


till ratifica- 
. tion. 


in its own nature a nation would be bound effectually by the 
ligning of a plenipotentiary ; but that is certainly not now un- 
derſtood to be ſo till the ratification; for that is one of the 


terms contracted for in thole treaties; The Defendants then fay- 


by their plea generally, that all the- agreements, dealings, and 
tranſactions mentioned in the bill, without qualifying them in 
any other way, were done by virtue of the powers before men. 
tioned. Then they proceed to ſtate the only material part of 
the plea, that thoſe dealings, Sc. relate to matters tranſacted 
between them with regard to peace and war, and the ſecurity 
and defence of their territorial poſſeſſions. generally. I have.not 
heard it argued, that thoſe words ſtand diftributively ; and that 
the plea relies as much upon the laſt part as the firſt, If it was 
. confined to the laſt, the ſecurity and defence of their territorial 


poſſeſſions being no otherwiſe qualified may relate to many | 


other dangers beſides thoſe ariſing from infidel princes living 
within the precincts of their trade. But ſuppoſe. they . had con- 
fined it within the firſt branch, namely as to matters relating to 
war and peace: Is it poſſible to ſay, that general phraſe is 4 
| RE ſufficient 


— 
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ſuflicient deſcription of thoſe tranſactions to brirg it to that 1791. 
int, that it is a fœderal engagement by a lovereign concerning Nagos of the 

the publick intereſts of that ſovereign? It is impoſſible to ſay, ; 2 a 

the words will go near it even in that cale; much Jeſs then as Kare IxDIA 

te thoſe who have a more limited character, approaching ſove- . 

reignty in no reſpect, but armed with this: particular power for 

their own intereſt; hut no otherwiſe within the law, which will 

govern it, except as in par? n alione. They ſay, that by deeds 

* charters confirmed by acts of Parliament they have ſuch 

powers: That is not the manner of pleading. They muſt ſhew 

how; and ſtate the powers given by the charters; that the Court 

may ſee, whether they have them or not. The act of Parlia- 

mert is in its own nature a private act; but I ſuppoſe there is a 

clauſe at the end declaring it to be a publick act; but it, does 

not follow, that J am therefore to take notice of particular pri- — 4,0 

rileges given by charters confirmed by ſuch acts. Therefore the notice of par- 

plea is in that reſpect alſo informal. But in drawing the plea ticular privi- 


leges undee 


they have not adverted to the moſt material conſideration; charters con- 
d firmed by pri- 

namely that every plea muſt tender an iſſuable matter; and „ite ſtatutes 

upon the truth or falſhood of that it is to be decided; for here dotwithſtand- 


ing a clauſe 


they tender certain facts for the Plaintiff to prove thoſe facts true declaring 
or falſe. Nothing is here tendered to him, upon which iſſue 3 
can be taken. There is no inſtance to be found any where of an Plea muſt ten- 
ifſue at all parallel to this, of ſuch general propoſitions tendered dc 'Tuable 
35 a plea, Therefore the plea is bad in every view. Nothing 

is alledged to bring them into that ſituation, to which the ar- 

gument will apply; and if they are, I will not now pronounce 

upon the point, which is very important. Though perhaps! "2 
{uſpe, that the Nabob knows nothing of this ſuit, I cannot 

take notice of that; for it is not pleaded; therefore J muſt take 

it to be his bill, while it lands upon the record in this manner. 
Conſidering it as the ſuit of the Nabob, no doubt it is difficult 

to ſever the inconveniences from the reſt: but let them be what 

they will, I cannot upon this record allow the plea ; therefore 


let it be overruled. 


— — 


On the 30th July the Allorney General moved for leave to put 
in another plea; but the motion was refuſed. He then applied 
lor time to anſwer: as the 4 Aringas might iſſue immediately; 
and that application was alſo refuſed. , | 
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cep hoe Several perſons were concerned ; among whom Lightwood, junr 
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Ex parte T H O R P. 


1791. Movember 16th and 18h, 1791. 
1 R OM the affidavits upon this petition, which were ye 
EN numerous, it appeared to be occaſioned by a ſcheme to 


againſt parties procure a fraudulent commiſſion of bankruptcy againſt two men, 
to a fraudu- 


lent bank- named _ Ather/lon, for the purpoſe of defrauding their creditorg 


ruptcy, ex- 


who . was an attorney, and acted as attorney in the tranſaction, and 
ed and gave 


evidence: and made himſelf commiſſioner. His father acted as his clerk. 4t 
— p laſt Hooper, one of the parties, and the bankrupts made a diſco- 
eprived o . 2 . 
the office of very; and their evidence was made uſe of againſt the reſt. The 
— Lord Chancellor had upon a former day ordered Lightwood, jun 
committed. to be deprived of his office of one of the Maſters extraordinary 
of the Court on account of his ſhare in the tranſaction; and 
the parties were ordered to attend the Court perſonally, and 
were heard by Counſel and upon afhdavits in their exculpation, 
Lightwood ſwore, he conceived himſelf to be acting in the uſual 


.courſe of his profeſſion as a Solicitor. The petition was by the 
creditors of the bankrupts. 


Solicitor General for the petition 
Said, he ſhould not preſs for puniſhment; but hoped for the 
ſake of publick juſtice, that the Court would read the parties to 
this buſineſs ſuch a leſſon, as would have the effect of prevent. 
ing in future the ſwindling tranſactions, which under the name 


of commiſſions of bankruptcy were carried on in every count) 
in the kingdom. 


Lord CHANCELLOR. 1 

It is of great conſequence to publick juſtice, that theſe abuſes 
ſhould not be practiſed ; and it is clear here, that this was 4 
fraudulent commiſſion of bankruptcy ſued out without the leaſt 
foundation, and without the leaſt view to any other purpoſe 
than to clear theſe two bankrupts -againft all their creditors 
The only queſtion is, how far the ſeveral parties knew, 1t was 
ſo. The diſcovery has come from Hooper a partaker and accom 
plice ; and his evidence ought to be regarded in the light of the 
evidence 
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evidence of an accomplice ; therefore he would not be entitled 
o credit, if the conduët of the reſt had afforded even a flight 
ground of fairneſs. The ſame obſervation applies to the evi- 
dence of the bankrupts themſelves ; for they joined in the 
ſraud, and concerted the means of impoſition. Upon the other 
hand it is clear, that the attorney, who negotiated this buſineſs, 
muſt have known, the ſubjeCt was a fraudulent commiſſion. 
Next it is clear, they tranſacted it with a view to effect a fraud; 
and took very groſs means to do ſo; which appears from the 
manner of conducting the buſineſs from beginning to end. Sup- 
poling thoſe things true, which are proved falſe, their account 
is, that a man came to them to take out a commiſſion againſt 
two perſons, he named ; and without examination as to the na- 
ture of the debt, of the trading, or of the act of bankruptcy, they 
proceeded to take out the commiſſion; a conduct, which, what- 
ever they may think of it, if they are ſerious in their affidavit, 
s the moſt infamous and reproachful, that can be imputed to 
them; and the obſervation 1s very juſt, that to ſwear they 
look upon that conduct, which they avow, as in the common 
courſe of their profeſſion, is -an aggravation. Therefore with 
regard to them it is impoſſible to be content with ſaying, they 
deſerve reproach, and that a leſſon ought to be read to them; 
for a leſſon to ſuch perſons is moſt idly thrown away, and would 
be ridiculous. The part, the others have taken, is alſo too mani - 
feſt, When the whole matter was blown up, if there had been 
any honeſty in the parties, or any foundation for their pretences, 
the proper. thing was to give up the commiſſion, and join againſt 
Hooper and the bankrupts, who had drawn them in. Inſtead of 


that they have endeavoured to ſupport it. Therefore let it be 


referred to the Maſter to take an account as between attorney 
and client of all coſts, the petitioners have been put to, to be paid 
by the two Lightwoods, and all the parties except Hooper and the 
others, who came forward. It is expedient for juſtice, that up- 
on that account they ſhould be excepted ; as their evidence was 


uled againſt the reſt. But all the reſt muſt pay the coſts; and | 


the two Lightwoods ſtand committed. 


FREDERICK 
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FREDERICE „ 41 


1791. November 25th, 1791. 


Plate except- ESTATOR bequeathed all his perſonal, except his plate. 
9 « which is hereinafter given to my daughter,” to his wife 


ſonal to wife, with limitations over after her deceaſe. He took no farther no. 
after her de- og" 8 f . : 
ceaſe over, tice of his plate. The queſtion was, whether it was ſufficientl; 
and recited to q eviſed to the daughter; or whether to be conſidered as undif. 
be hereinafter -_ 


given to poſed of. 
daughter, but 
not farther | 


peedot, — Lord CHANCELLOR. 

I cannot ſay, the plate is diſpoſed of by this will. I fee ug 
manner of giving it to the daughter, nor any implication to 
ariſe for that purpoſe. Non ccnſlat whether it is to go over by 
executory deviſe like the reſt of the property, or to he to her 
abſolutely. I cannot ſay, there is ſuch an executory deviſe of it 
over ; but if I give it to her, muſt give it to her abſolutely, 
Suppoſe the words had been “ which is hereinafter diſpoſed of 
« to” any ſtranger, or to a ſchool, Sc.; thoſe words, though 
uſed in the preſent tenſe, cannot under that context be a diſpo. 
fition. Therefore it muſt be confidered undiſpoſed of. 


GREEN v. CHARNOCK. 


bs 


1791. November 25th, 1791. 


To entitle R. Richards moved, that the Plaintiff ſhould give ſecu- 


1 25 rity to anſwer coſts, upon the ground, that as he ſtated 
ecurity for 


coll it is 7 himſelf to be at ſea upon a voyage to North America, he ſtated 
Plaintiff ap. himſelf to be out of the juriſdiction of the Court. 

pears by the ® 

bill to be out 3 | 

4 the Joel Solicilor General and Mr. Abbot 

ICTION 2} C . 1 F F | 
muſt appearto Oppoſed the motion, as the Plaintiff intended to return; and 
ae e was only gone to procure evidence in the cauſe. 


it is of courſe. 
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Lord CHANCELTI.OR, f 
RE EN 
che was upon a voyage to Leland, he would bei out of the v. 
Cuakxocx. 


wiclkeion of the Court. The true queſtion is, whether he 
mu not be reſident out of the juriſdiétion. If he had ſtated 
\imſclf ſo, the motion would have been of courſe, and no no- 
ice nccelfary : but here the Defendant thought himſelf obliged 
to give notice. In order to entitle himſelf he mult raiſe the 
ea, that the Plaintiff is gone to avoid the award ot the Court, 
er ith a view not to return, 


The Ld Chancellor declared himſelf to be decidedly of this 
opunon: hut as Mr. Richards had made the motion for Mr. 
Lune, aud expected, that it would have been of courſe, it was 


_— , 


it his requeſt permitted to ſtand over. 


On the 28th Mr. Lloyd moved it upon affidavit of the fact 
tated in the bill. He cited Lord Hardwick's words, 2 Fef. 24, 
# if upon the face of the bill Plaintiff appears to be beyond ſea, 
you may apply for ſecurity to anſwer colts.” 


Solicitor General for Plaintiff 
\crecd to give ſecurity. 


Lord CHANCELLOR, £ 


From what inquiry I have made, the ſtatement in the bill is 
not a ſufficient foundation for this motion. The words of the 
order upon the motion of courſe are, that he © lives abroad.” 
You are catching Lord Hardwicke by thoſe words; for in that 
cafe the Plaintiff ſtated himſelf in the bill to be reſident abroad. 
You do not mean to ſay, that if he was fiſhing, or a ſailor going 
_ backward and forwards, he muſt give ſecurity. The general 

rule, as I conceive it, is, that the Plaintiff muſt appear to be re- 
hdent abroad. 1 only want to ſettle the general rule; for it 1s 
nothing to this motion, to which there is now no oppoſition. 


Vor. 1, RK Ul SANDFORD 


_— 
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SAND FORD: e. 


XK | | oo November 28th, 17991. 
| Witneſs exa- W 'WITNESS in this cauſe had given evidence under a xe. 
- mined before : * | : f 
decree, but leaſe executed by him, which by mere accident did not 


4 - #þ 1 . A. 
rally "3  eover a very ſmall debt due to him, in reſpe& of which he 


without fraud was intereſted at the hearing, and therefore incompetent. After 
1 tent . : g 
on motion al. the decree a motion was made to re-examine him as a witneſs in 


wed he the-caule. 
generally re- 


examined af- 
ter decree : 


but if compe- Solicilor General againſt the motion. 
| Oy _ The rule of the Court, where a party wiſhes to examine 3 
nation can de witneſs after a decree, who has been examined in chief, is, that 
ter ſubllanti- it muſt be by leave of the Court; and the point to which they 
«ly different. iſh to examine him, and the circumſtances making a re-exa- 
mination neceſſary, muſt be ſtated. Sawyer v. Bowyer, 1/8 Bro. 
| Ch. Ca. 388, on motion to ſuppreſs depoſitions taken with- 
out an order before a Maſter, to which the witneſs had been ex- 
amined in chief, the Court held, he was not to be examined be- 
fore the Maſter to the ſame matter, to which he had been exa- 
mined in chief. In Fauglian v. Lloyd, Iſt Feb. 1787, the Court 
held the ſame doctrine. The rule is founded upon this; the 
Court looking upon the re- examination after a decree of a wit. 
neſs, who has been examined before it, as dangerous to juſtice, 
leaves it to the Maſter, and truſts him with ſettling the interro- 
gatories. On theſe motions the former depoſitions are always 
diſcloſed to let the Court ſee, whether the re-examination is 
neceſſary. This is the caſe of a man, who could not be a wit- 
neſs, becauſe he had an intereſt ; but there is equal danger in 
this caſe ; for the parties have nothing to do hut to examine 
him knowing him not to be competent, and get him to releafe 
after the decree ; and they may then frame their interrogato- 
ries, knowing what he has ſaid, and what he will ſay. Sup: 
poſe nine out of ten interrogatories not to relate to the matter 
of the decree made, and calculated to induce tlie Court to make 
another decree; this would not be permitted as to thoſe nine, 
though it might be doubtful as to the tenth. The Court refuſed 


to make ſuch a decree, . as would have been made, if this evt- 
| .dence 


r e 
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Jence had been read ; and the queſtion is, whether the Court 
vill let this uſeleſs evidence be read. It would do no good; 
and therefore he ought not to be examined again. If the Court 
thinks, that where a witneſs is incompetent on account of inte- 


vet, without practice and ſuppoſing it by accident, he may be 


-camined after as before a decree, then they muſt exhibit in- 
errogatories. My reaſon for objeCting is, that nine-tenths of 
heſe depoſitions have no relation to the decree ; and if they are 
made evidence, I muſt move to ſuppreſs them. 


Lord CHANCELLOR, 


The principle is, that where a witneſs has been examined 
upon interrogatories before, and has depoſed in a manner leſs 
Eourable, than the parties wiſhed, they ſhall not force him by 
new interrogatories ſo as to lead him to do any thing wrong in 
that reſpect. It is clear upon the ſubſtantial merits, that it is 
eſſentially neceſſary to juſtice to let in this evidence. On the 
other hand it is convenient only to let it in upon the point de- 
cided. In the caſe cited the objection of the Court was this; 
vou ſhall not examine the ſame witneſs upon interrogatories put 
before, becauſe you have got his depoſition as originally given 
upon them; ſecondly, you can have no object in making him 
frear again, but a hope that he may vary. The Court inclined 
upon ſubRantial juſtice, if it appeared, the parties wiſhed a-wit- 


399 


1791. 
— 
SANDFORB 
V. 


neſs to be examined to new matter, toallow interrogatories | 


{ubRantially different to be put; and imagined it might be done 
without application; but corrected themſelves upon obferving, 


that the contrary had been ſolemnly determined. It muſt then 


be upon the ground, that they are ſubſtantially different. But 
in this caſe the general rule does not apply; for though it is 
true, the witneſs has been examined before, the point raiſed here 
ie ſome {light intereſt, that he had. They will be to examine to 
all the matters examined to before. I cannot then rule, that this 
witneſs ſhall not be examined; becauſe to do ſo I muſt deter- 
mine, that he ſhall not be examined though competent, becauſe 
not competent at the hearing. I agree, that in principle the 


danger is the ſame, whether the witneſs was competent at firft 


or net. I alſo think, that if I had reaſon to ſuſpect, that by 
ay other thing than a flip they had ſo-examined him, I would 
not allow another examination; for if they had managed it in 


that way, the leaſt, they ought to loſe, would be the benefit of 


that examination. But it is not alledged, that they examiued 
, , | | _ TY 
4 Mov 
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Impertinent 
interrogato- 


ries ſuppreſ- 
Ted, 
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him with that view. If he had been competent, at the time he 
was examined, and the defire of the parties had. been to exa- 


mine him to new matter, to which only he ought to be ez. 


mined, that practice of ſtating the points not examined to be. 
fore might have been deemed a reaſonable caution by the 
Court, that they might ſee the oecaſion to examine him upon the 
new matter. But what the courſe of the Court would be in that 
caſe, does not relate to the preſent, which is prefeſſedly to exa. 


mine him upon the very point, to which he was examined he. 
fore, Rating that he was examined under a releaſe, which by 
accident did not cover all the intereſt, he had. But if that was 
an accident, the parties ſhould not ſuffer. If you can prove, that 


though they expected it to cover the whole, yet becauſe it did 
not, they are therefore to loſe the whole benefit of his teſtimo- 
ny, then they ought not to examine him at all. Suppoſe the 
witneſs had not been examined at all before the decree ; but af. 
ter it a propoſal is made to examine him upon certain interro. 


gatories; and the Maſter finds them impertinent to the decree; 


it would be impertinent to the cauſe then; and the way interro. 


gatories are treated, if impertinent to the decree, ſeems to be the 


manner, in which this muſt be come at. It they turn out to be 
impertinent, they muſt be ſuppreſſed. If I can be convinced, 


that this is ſuch an objeCtion to his examination, now he is com- 


petent, that is a queſtion rim, and in that caſe he ought not 
to be examined at all. Neither can I confine him to the mat- 
ter not examined to before ; becauſe his firſt examination failed 
by accident. Then he falls into the claſs of all other witneſſes; 
and if the interrogatories are impertinent to the matter, they 
ought to be ſuppreſſed. 


There was ſome diſpute, whether the interrogatories in thele 


caſes ought to be ſettled by the Maſter, Mr. Mansfield for ile 
motion ſaid, there was not a word about that in the caſes cited; 


and that the Maſter muſt examine into the whole merits ol the 
cauſe, before he could take upon him to ſettle them. 


Lord CHANEL LOR only ſaid, he did not think it fignified, 


whether they were ſettled by the Maſter or not; and that ! 
mult depend upon the practice. 


- PRICBI 
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PRICE v WILLIAMS. 


December 9th, 1791. 


LAINTIFEFS claiming as purchaſers filed a bill, and ob- 
P tained an injunction againſt Defendants, who had got a 
verdict in ejectment againſt them. The cauſe came on in 777- 
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Injunction 
cauſe ſtood 
over at hear- 
ing for want 
of parties ; in- 


"iy Term ; and upon a defect of parties was permitted to ſtand junXion not 


over. A motion was made, that the injunétion might be dif. 
ſolved, or a receiver appointed, upon affidavits of waſte ; which 
was denied by afdavits on the other ſide, and even from thoſe 
of Defendants appeared to be trifling. N 


Solicitor General for the motion 


Said, the Court would interpoſe to prevent the eſtate from 
being injured by an abuſe of its proceſs, particularly after the 
indulgence, which had been ſhewn to the Plaintiffs by allowing 
the bill to ſtand over. 


Lord CHANCELLOR. 


cannot go out of the way by appointing a receiver n Hie 
/latu upon the common allegation of waſte. The Defendants 
have no fixed equity. The Plaintiffs have obtained an injunc- 
tion. While that ſtands, the matter is ſtill /ub 7udice. If any 
ſpecial caſe was made, as that the eſtate was likely to be ruined 
by the miſmanagement, as if there was a mine, and they were 


diſſolved nor 
receiver ap- 
pointed on 
motion with- 
out ſpecial / 
caſe of waſte : 
but Plaintiff 
compelled to 
ſpeed the 
cauſe, 


proceeding to ruin it, in ſuch a cafe as that the Court would be 


inelined to go a little out of the way, and would preſs hard 
againſt form. However the Plaintiffs muſt bring on their 
cauſe, and not hang it up in this way for ever. I will certainly 
provide ſome remedy for that. Half a year is a long time to 
take to make parties. be LEES 8 


Plaintiffs then agreed to ſpeed the cauſe. 


Vol. I. K Kk k k K DIXON 
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D I X O N % PARKS 
1791. December 9th, 1791. 


he ep I Mansfield moved, that Plaintiff might be at liberty ts 
| miſs his will diſmiſs his hill without coſts on the ground, that ſome 


without colls : 


with coſtsitis bonds, which were the object of it, had been ſince found; and 


of courſe: but | 
il ate motion therefore he had a remedy at law. 


| to diſmiſs ; 

is without coſts 

1 reffled con: Lord CHANCELLOR . 

: ns. beds Refuſed the motion immediately, ſaying he could not con. 
ceive a caſe, in which a Plaintiff could diſmiſs his hill without 
coſts ; that to diſmiſs it with coſts was a motion of courſe ; hut 

| that he could not then diſmiſs it without conſent “. 
| It was diſmiſſed with coſts by. conſent on paying the coſts of 
the application. 
JORDAN vv. SAW K INS. 
1791. December 12th, 1791. 


ea of ſtatute HE bill ſtated, that the plaintiff Mills and the Defendant 


of frauds a x 8 EN 
good defence executed an agreement in writing, by which Mills in 
| to parorwar- conſideration of 300. to be paid to the Defendant, 100, of which 


88 2 was paid in part- performance, and a receipt ſigned purporting 
if it oniy a- to be for that ſum as part of the 3007. was to take from the De 

| 2 os 4 fendant a leaſe of a publick houſe for 21 years to commence 
| 2 from April at a rent of 40. a year.; that afterwards an altera- 
| tion was made with conſent of all parties by varying the time, 
at which the term was to commence from April to June in the 

ſame year; that it was alſo varied in this reſpect; that Mi 

was to take it, not for himſelf, but as truſtee for the two other 

Plaintiffs. Theſe variations were not pat into writing. The 

bill alſo Rated, that a leaſe according to the terms of the agre© 


ment with the alterations agreed on was preſented to the De- 


3 ane, 140. 


J ſendant, 
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endant, who refuſed to execute it. The bill prayed a diſco- 
rery and ſpecifick performance; and that the leaſe might be 
made either to Mills as truſtee for the other two Plaintiffs or to 
the ce/{uys gue truſt. As to ſo much of the bill as ſought the 
1;ſcovery and relief upon the. foot of the variations with regard 
o the commencement of the term, and the alteration. of the te- 
,2uts, the ſtatute of frauds was pleaded. An anfwer was put in 
nifing, that the Plaintiff intoxicated the Defendant * ; and got 
kim in that ſtate to execute the agreement; and that the conſi- 
leration was very inadequate, the premiſes being worth 60¼. a 


year. 


Mr. Lloyd and Mr. Abbot for the Defendant. 
The agreement to alter the time of commencement - of 'the 
 l:aſe and the parties to take it was quite a new agreement; 
and not being in writing, and nothing being done in part- per- 
formance, it is within the ſtatute. 


Lord CHANCELLOR. 


You do not mean to ſtand upon the alteration of the par- 
ties. 


For Defentlant. 

No, we do not ſtand upon that. It certainly was compe- 
tent to him to declare himſelf a truſtee. But upon the other 
ground the Plaintiffs muſt depend upon the firſt agreement, to 
which there is a complete anſwer. If the ſecond agreement re- 
lates to the former, it muſt relate to it either by varying it'or 
adding to it. In the former caſe the plea is clearly good. A 
written agreement cannot be altered by parol, Cookes v. Maſcal, 
2 Fern. 34. If it relates to ät ſo as to make it part of the tame 
agreement, an addition by parol to a written agreement 1s not 
helped; Com. Dig. tit. Chancery. Agreement, 2 C. 4. upon the au- 
thority of 2 Caſ. Chan. 142. In Brodie v. St. Paul in this Court 
about fix months ago /, Mr. Juſtice Buller fitting for your 
L4/tiþ diſmiſſed the bill upon the ſame ground. 


*:1 Ve.. 19. 
VJ ante. 


S9lrcithr 


— — 
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Solicitor General and Mr. Stanley for Plaintifh. 
The bill conſiders this not as two agreements, but as a vrt. 


Sawx*%. ten agreement varied only in one of the terms, ſince it is yg, 
admitted, that Mille acted as truſtee. There is no caſe ſaying 


that parties having entered into a written agreement may 1 
change one of the terms of it. Ever fince Legal v. Mill » 
Veſ. 299. it has been clear, that the whole may be waived by 
parol ; and the queſtion here is, whether they may not alter dns 
thing letting the ſubſtance ſtand; and the variation propoſed js 
very immaterial. Brodie v. St. Paul is not applicable. The 


queſtion there about the covenants to be inſerted in the leaſe 


depended entirely on parol evidence. The leaſe was to be 
made upon ſuch of the covenants, as were read on a particular 
day; and parol evidence was to decide, which were read, 


 Cookes v. Maſeal is not an authority. It was not upon a plex, 


There was no fixed agreement, but only a letter; (which has, 


know, in many caſes been ſuppoſed to take it out of the fla. 


tute ;) and it came on again in the ſame book, 200, when the 


Court ordered the agreement to be performed upon the circum: 


ſtance that an offer was made by the anſwer to perform it. 


The plea is very indiſtinct; becauſe the bill does not pray this 
as a new agreement, but only as a variation in one term of a 


written agreement, which all parties intended to ſtand except 


in that ſingle particular. 


| 
Lord CHANCELLOR. 


If the ſecond agreement had been, that the leaſe ſhould com- 
mence from June, and continue, not for 21 years abſolutely, 
but for 21 years to determine in April, it would do; becauſe it 
would be no variation, but only waiving a part. But as it 15 
Plaintiffs muſt go upon their old agreement. 


* 


HILL 
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HILL 2. CHAPMA N. 
December Iaih, 1791. 1791. 


ESTATOR gave by will ſpecifick legacies of ſtock 11 oy Plaintiff 
. ; y ſupplemen- 
truſt for ſuch of the children of his daughter Sarah Hill, tal bill may 


k ; . . impeach a de- 
„were then in exiſtence, by name; and directed the reſpect- ed opon re- 


de ſhares to be transferred to the ſons at 23, to the daughters beating on 
n petition of 


4 21; the truſtees to receive the 1ntereſt and dividends in the former par- 
can time; and to apply them to bringing up the children; ger 2 of 


cies in truſt 


to place out the ſurplus beyond what ſhould be neceffary for all grand. 
and children then 


tor that purpoſe at intereſt in ſome of the publick funds to ac. in exiſtenceby 
zumulate for the legatees, till they ſhould attain the age, at 3223 


which their reſpective legacies were to be transferred: provid. ters at 21, 
meſne inte- 


2, that if any or either of his ſaid grandchildren ſhould die re for educa- 
tor their reſpective portions ſhould be transferrable or pay* eee 


able, their ſhares ſhould belong to and be divided among all late; with 
| ſurvivorſhip 


the children of his ſaid daughter horn of her body, living at for want of 
the death of the ſaid grandchildren ſo dying. He then gave 33 reſidue 
or all the 


ai the re{t and reſidue of his eſtate and effects whatſoever and grandchildren 


' * . . . . F Il fi 
«whereſvever in truſt for all his grandchildren by his ſaid daugh- Hcjrbecehir 


ter to be applied for their benefit “ as aforeſaid.” Afterwards * aa By 


a codicil he gave ſome annuities for life, and directed, that codicil a fund 


K . let tt 
ec ſhould be ſet apart after his deceaſe to pay the ſaid an- pay Hf annn- 


nulties; and that the dividends and intereſt ſhould be fo appli- wo 
f child born af- 
«i, as they ſhould grow due and payable. ter teſtator's 
| deatli not en- 

titled to a 


Ater a decree eftabliſhing this will, and directing that fund _ wks 
y . . . "4 a . rehdue; into 
0! 1999/7. to {all into the reſidue after the purpoſe, tor which it hich the 
n TE a . r 6 fund under 
was given, ſhould have been anſwered, a ſupplemental bill was 3 


nec by a child of Sarah Hill born after the death of the tefta- falls after he 
ter, hat before that of the annuitants hy the codicil ; and upon a 2 8 
5 7 c . 

rucaring en the petition of the other parties to rectify an error 

In tie decree in not having made a declaration as to the rehdue, 

r. 377f:rd for that child claimed a right to object iu his fa- 

our to the decree. The Lord Chancellr agreed, that he might ; 

the ſupplemental bill brought before the Court a new party 

WO itate a new right. 


. 11111 Mr. | 
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1791. 
— — 
Hi. 


V. 
CHAPMAN. 


for the grandchildren, to which thoſe words muſt, and only 
can, refer. Tam afraid, that reference will not have the effeg 


any of them will take in children born after as well as the ret: 


take in the reſidue, muſt be governed by all theſe clauſes with 


not to have directed that to fall into the reſidue, after that pur- 


bution of this part is ſuſpended by the codicil, and he was horn 


that: Elliſon v. Airey, 1 Ve}. 111. In that caſe alſo Lord Hard- 
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Mr. Milford and Mr. Cooke for the child born after teflator'; 


aeath. 


This child is entitled to ſome benefit under the diſpoſition or 
this reſidue; though it is difficult to ſay, he is to take an imme. 
diate intereſt. The teſtator ſeems anxious, that all his grand. 
children ſhould take. The diſpoſition in caſe of the death c 


However I do not find words to poſtpone the diſtribution, un. 
leſs the phraſe “ as aforefaid” is ſufficient. From that phraſe 
it is neceſſary to go to the clauſes, by which he has provided 


of poſtponing the diſtribution : but fill the ſhare, each is to 


regard to the diviſion and laying out of the fund; and if any 
die under the age, at which their ſhares are payable, this child 
might take a ſhare of the reſidue in that form. As to the 1000/, 
ſet apart by the codicil to ſecure the annuities, the decree ought 


pole ſhould have been anſwered; for the codicil ſtops ſhort 
without giving any ſuch direction. Then this is the fame, as 
if this ſum was given to the annuitants for life, and after their 
death to be diſtributed among the children of Mrs. Hill. Until 
their death it cannot be diſtributed. At the time it is to be 
diſtributed, this child will be one of her children. As the diſtri- 


before the event, he will at leaſt be capable of taking a ſhare of 


wicke anſwers the argument in favour of the children in eſſe at 
the making of the will, becauſe the teſtatrix had taken notice 
of and given by name to them, by obſerving that it held the 
contrary, way; for when ſhe intended them a particular bene- 


fit, ſhe named them; when ſhe had no ſuch intention, ſhe 


aſed general words. Attorney General v. Criſpin, 1 Bro. C. C. 
386, ſeveral annuities were given by will; and after the de- 


ceale of the annuitants 50/. each to the children of D. He bad 


then ſeven; and a daughter was born after the death of the 
teſtatrix, but in the life of the annuitants. Six died in the lite 


of the annuitants. Your Loraſiip held, that the child born af. 


ter the will might take a ſhare. This is ſtrong to ſhew, that in 
this caſe the ſhares do not veſt till after the death of the annul—- 


_tants., 


Mr. 
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Mr. Mansfield for the children living at teſtator's death. 

Zl:fn v. Airey went upon the particular penning of the will. 
u this caſe there is no gift over of any ſum firſt given for 
life (g). But teſtator has by general words given all the reſi- 
due. It is true, that by a ſubſequent codicil he has taken out 
„bit a life intereſt in Io: but he has not altered the diſpo- 
tion made of the reſidue: therefore if that is to go to the 
grandchildren living at his death, the codicil cannot affect the 
diſpoſition of it. There is no caſe, where upon a general diſ- 
polition of a reſidue a difference has been made between the 
bulk exiſting at the teſtator's death, and that which becomes ſo 
afterwards by life intereſts, to which it was appropriated; ceaſ- 
ing at a certain time. 


©. 


Lord CHANCEL LOR. 
f I enlarge the intention of the teſtator by imputing to him 


497 


1791. 
— — 
Hir 


v. 
CuarmaAN. 


2 view of providing for all the children, I ſhall contradict a Ae. TY 


rule, which has food too long to be ſhaken : but which when 
fri raiſed went /atis ex arbitrio ; becauſe the intention might 
20 to all poflible children as in marriage ſettlements; and to 
impute to him ſuch a reſtrained intention is rather a forced in- 
terpretation, -and generally againſt the intention he concerved 
at the time. Is there any caſe of a ſpecifick gift to anſwer an 


1:muvity, with directions that afterwards it ſhall fall into the 


elidue, and that is given ſo as to go to thoſe alive at the death 
of the teſtator, where a difference has been made between 
them? The Court muſt hold the whole to be diviſible at his 
death; for-it is repugnant to fay, one part of the reſidue ſo 
»1ven is to go one way, the other part another; and here is a 
general bequeſt of a reſidue, which, you agree, mult be diſtri- 
wutcd at the death of the teſtator. Therefore if it had been a 


he 3. Ver. f. 
732. 


"queſt by the will, it would hardly have done. The codicil Codieil cons 


mult work but little difference; for a codicil is always conſi- 


dered as part 


f the will, 


cred as part of the will; and the intent is drawn from the and intent 


whole, "his fund therefore muſt fall into the reſidue. How 
would it be, if a child had been born within a year after the 
(tllator's death-? Here the whole inference, that excludes the 
ater born child, is the circumſtance of a difiribution being ne- 
:clary ex vi 12rminor un upon the death: but it is not neceſſary 


(gi Pef. 210. 
| e 


drawn from 
the whole 


ter teſtator's 
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1791. ex Ti terminorum till a year after. Elliſon v. Airey, which 1 
Jie have often had occaſion to conſider, went upon a refinement . 
v. but cannot now be ſhaken (/. | 


CuAr Mx. 
Legacies not 
diſtributable 


till a year af- 3 


death. 
X RAT R Y‚. M1 
1791. December . 14th, 1791. 
"Truſtees, who RUSTEES joined with a remainder-man to put his mo. 
denen hon ther, who was tenant for life of the eſtate under the 


man to eject truſt, out of poſſeſſion; and they went round together to the 
ceſtuy que 


truſt for life, tenants; and defired them not to pay her any more rent. The 


not exculed _ . . . ; : | 4 | 
from making truſtees produced evidence of ſubſequent failures of tenants, &. 


good the which occaſioned a deficiency in the rent. 
whole rent re- 


ſerved by ſub- 


dene debe. Mr. Mans ſield and Mr. Graham for the truſtees 
Taqciry dt. Admitted, that they had acted improperly ; but faid, that 


rected as to the ſubſequent events ought to be taken into conſideration; and 

the interfe- ; 

rence of re- that they ought only to be compelled to make good what would 

mainder-man- Hye been the actual receipts of the tenant for life, ſuppoſing 
ſhe had continued in poſſeſſion, not the actual rent relerved ; 
that as there was no /atz culpa in the truſtees ſo as to draw on 
them ſevere cenſure, the Court would inquire 1nto the reality of 


the tranſaction. 


Lord CHANCELLOR. | 

The conduct of theſe truſtees cannot be juſtified ; and this 
Court cannot fit by, and ſee them act in ſuch,a manner. Alter 
they have actually ejefed their ce/{uy gue tri by colluſion with 
the remainder-man the queſtion is, whether the rule, by which 
am to reſtore the ce/{ry gue rut, is, what the eſtate might pol- 
{1biy have been let for and have produced aſterwards, (for which 
I muſt enter into all that diſcuſſion) or whether I ſhould not 
take it up the ſhorteſt way by ſaying, that it was the fault ol 
the truſtees to meddle with the buſineſs at all; and therefore 
they muſt make it good according to the terms of the contract. 
I think, if people will totally turn another out of poſſeſſion of 


(hb) Heath v. Heath, 2 Alb. 121. Colenian v. Seymour, 1 Vef. 209- Horſley v 


, Chaloner, 2 Vef. 83. bs 
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te let for a certain ſum, my bulineſs is not to inquire 1791. 
ito ſubſequent circumſtances ; but whether that is not the 
um, from the receipt of which the party was turned out. The * 
true rule 15 to make them pay, what the tenants are bound to 
„, Let the Maſter compute the loſs according to the leaſes 
oxifling at the time; and alſo inquire, in what manner the 
remainder- man interfered with the truſtees in taking away the 
potleſſion from his mother during her life. 


an elta 


* — 
** ** — — —— ——_— _— 


A M Nl 


January 16th, 1792. 1792. 


FT ER anſwer a motion was made for Defendant, that After anſwer 

Plaintiff ſhould name a new next friend of ſufficient abi- when 
lity to pay coſts. It was ſupported by affidavits ſtating, that change the 
when the anſwer was put in, Defendant had not found out the . 


next friend, who now turned out to be a woman worth no- an” 


thing ; and ſupported by theatrical charity. thing, and 


not found till 
after anſwer ; 


| | 0 tradicted 
Mr. Abbot for the motion by bar ſwear- 


Admitted, that the rule laid down by Lord Hardwicke in ing to 44 3 


| ; „ year. Defen- 

Meliorucchy v. Meliorucchy, 2 Veſ. 24, as to the caſes, in which dant ought 

Defendant might require ſecurity for coſts, was, that the appli- Nen 

cation ſhould be made before anſwer, if the circumſtances were pat 1 

; ave ſaid, he 

known. | could not find 
her | 


On the other fide were produced affidavits, ſtating that the 


next friend had a clear income of 44/. a year; and denying 
that ſhe had ever received or ſolicited any charitable ſupport. 


Lord CHANCELLOR. 


The Defendant has a more ſatisfactory account now, than he 
nad at firſt. That circumſtance, that he could not find her, 
would have been a better ground, than that he has found her 
with ſuch an income. But I doubt about the original motion. 
| doubt, whether a next friend ought to be diſcharged on ac- 
count of poverty more than a principal. The principle, upon 
which a Plaintiff if poor would not be deprived of the opportu- 
aty of applying here for juſtice, is fimilar to that of getting a 
VOI. I, M m m m m next 


410 Caſes in Chancery. 


1792. next friend to ſue. Suppoſe an infant had a father, who is the 

—— natural friend to ſue for him: would the Court refuſe to hear 

Anonr obs, that father? But here Defendant need not have anſwered, but 

ſhould have ſaid, he had taken pains to find out the next friend, 

and could not. I do not incline to put the Plaintiff under the 

„ neceſſity of naming another. It is very clear, a next friend 

formd paupe- would not be allowed to ſue in formed pauperis. Suppoſe they 
ris ; but 8 im 11] ww : 

ougbt not to cannot get another: T muſt diſmiſs the bill with coſts againg 


be diſcharged the preſent next friend, becauſe ſhe cannot prove herſelf to the 
for poverty : 


dangerous to ſatisfaction of the Maſter to be able to pay them. But Defer. 
— = dant ought to have applied at firſt ö for then he would have 
haps . had a much better caſe. I think, it is very dangerous to dif. 
5 enough place a next friend; though perhaps a caſe may be groſs enough 
— for it. But here every thing is in favour of the next friend, 

who ſwears affirmatively, that ſhe has 44. a year; while the 


Defendant only ſwears negatively. 


Motion refuſed. 


HABERGHAM vv. VINCENT. 


Le tag January 3 Ut, 1992. 
— * 1 N the sth of Oclober teſtator by will executed in the pre- 
Ae land up- ſence of three witneſſes limited particular eſtates to 
on ſevera 


truſts; re. truſtees with directions to convey according to the truſts ſpeci- 


mainder to fed ; and concluding with a remainder to ſuch truſts as he by ! 
ſuch truſts as 


teſtator ſhould any deed ſhould appoint. The next day by deed atteſted by 


E two witneſſes he appointed the reſt of the uſes, the laſt of 


ther and which was to the right heirs of the truſtees or the ſurvivor. 
would paſs b 


the deed of All the preceding limitations having failed the fee was claim- 


appointment 2 
abe hy ed by the ſurviving truſtee. 
upon a caſe 

ſtating the de- 


viſe to be to Lord CHANCELLOR. 


88 The queſtion with regard to the conveyance to thoſe truſtees 
cannot ariſe, till it is firſt decided, whether the deed under the 


circumſtances carries any intereſt in the land. It was properly 
argued, that the will had not raiſed any eſtate to any perſon ; 


and that at the death of the teſtator the eſtate was wholly un- Wl ; 
touched 
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wached by the will. If it operates at all in this caſe, it muſt 1793. 
de directly by way of diſpoſition. In reſpect of that the out. e 
gde, to which the argument by authority and example has been . 

le to go, is, that where a man deviſes to truſtees to pay debts, 9 
gehts contracted after the date ofthe deviſe have been in this Court 

made a charge. The generality of the word “ debts” has ſerv- 

ed as à foundation for that. The ſame thing has obtained as 

to legacies : and it is now the ſettled courſe of the Court, that 

where a man deviſes in truſt to pay debts or legacies, whether Land deviſed 
they exiſt at the time of the deviſe, or in any way, that the ec- in tru t6 pay 


debts and le- 
geſiaſtical Court will eftabliſh, it is ſufficient to create a charge. gacies, charg- 


. : ed with all 
The analogy ariing upon thoſe two caſes is the utmoſt, to that the eccle- 
which the argument proceeds in point of authority. There are N 0M 
caſes not contradicted either at the bar or by the Bench, injbli. 
which it is ſaid, that if a man charges an eſtate with a ſum © 
money, reſerving to himſelf the right of ſaying, how it ſhall be 
diſpoſed of, he may diſpoſe of it without a will executed in the 
preſence of three witneſſes. That has been aſſerted, but never 
decided in any caſe that I know: ſo it is not an authority. 
The operation of a deed upon a will is found in the only caſe 
upon the ſuhject, which is Metham v. the Duke of Devonſhire, 
P. Will, 529, but that was a will of perſonal eſtate. The 
deed was executed in this Court: and if the report is correct, 
i theſe obſervations ariſe upon it: firſt, that it was conſider- 
ed in this Court as a deed ; and being ſo, the will was deem- 
ed to operate upon it ed formg. That is a peculiarity ; for the 
will at the execution of that deed was nothing ; therefore ſup- 
poling it to operate as a deed, and that was conſidered as the 
balis of it, the Court will even in that caſe go a great way to 
eſtabliſh this principle ; that a will, though it does not ope- 
rate, or move the intereſts of the teſtator in his life, yet is ſut- 
icient ſome way or other to give to the deed that effect, it 
owes entirely to the will. But I ſuſpect, if that caſe is examin- 
ech it will turn out, that being a deviſe of perſonal only, that 
deed, which is in its own nature teftamentary, was proved: Deeds tefta-' 
and there are a number of caſes, where ſuch deeds are required . 


o be proved as teſtamentary. At all events that caſe falls ſhort often require 
to be proved 


as ſuch. 


(i) See the difference between the report and the extract ſrom the Regitter's book 
in the 4th edition of P. Will. According to the report the queſtion whether chil- 
Cen born after the will was made, but living at the execution of the deed, ſhould 
ke, was negatived, becauſe: the deed was to be taken as part of the will: by the 
Repiſter's book they were held to be entitled for the ſame reaſon. 


of 
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1792. of this; hecauſe a deed executed in the preſence of two witner 
Hatten ſes was more than was necellary, if they had gone to the pro- 
vindenr. Per tribunal, and it was only perſonal eſtate. But this is 
queſtion perfectly new; and muſt cover all other caſes both at 

law and in equity upon wills; and it is not proper to make z 

deciſion upon that head in a totally new cafe. Therefore a caſe 

ſhould be made ſtating it to he a deviſe to uſes not to truſts, 

imilar to what Lord Talbot once did; and then ſtating the 
queſtion, whether that deed would he ſufficient to govern the 

uſes; which would bring that queſtion before the Court. I 

that is decided againſt the will, the conſequence is plain, and 

will diſpoſe of the whole caſe: it otherwiſe, then and then only 

will ariſe the queſtion as to the eſtate given to the truſtees; into ; 

which I will not enter now. The proper thing now is to have by 


that caſe made, and to reſerve farther conſiderations upon it. Pa 


On the 14th of May 1792 an addition was on motion made 
to the caſe to be ſent to law, in order that if the Court ſhould 
decide in favour of the deed, they ſhould alſo certify, whether 
the deed and will are to be conſidered as one inſtrument, 


The foundation of that application was, that though the eſtate 

to the truſtee ſhould be void as a contingent remainder on ac- 
count of the failure of the particular eſtate, yet the limitation 
to truſtees with directions to convey would ſupport it in equity. 


D ELMAR E v. ROBE LL o. 


1792. February 3d, 1792. 


Teftator devi. FO ESTATOR in 1785 bequeathed the reſidue of bis eftate 
3 in truſt to pay the intereſt for life to all the children of 


tuo ſiſters A. his two fiſters Reyne and E/trella - in caſe of the death of any 
wet ofa their iſſue to have their reſpective ſhares ; with benefit of ſur: 


date of the vorſhip for want of iſſue; and over, in caſe the ſurvivor ſhould 
will changed 


from the Jew- die without iſſue. The teſtator died in 1789 leaving three fil- 


man Cachale ters; Reyne, who was never married, but in 1757 changed ber 


ligion, io] | | fon, be- 
tow. Haag religion from the Jewi/t to the Roman Catholic per ſuaſion, 


new name, came a profeſſed nun, and was baptized by the name of Maris 
and became a Hieron me, 
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Hiermyma, and lived at Genoa ; Eftrella, and Rebecca, who 1792. 
were married, and lived at Leghorn. Rebecca had ſeveral chil. =—w— 
lren, who brought the bill againſt the truſtees claiming upon ws 
the ground, that the teſtator intended Rebecca, when he named Roszrro. 
Reyne. In ſupport of It they offered parol evidence of the cir- 22 bs 
cumſtances; in addition to which one witneſs ſwore, that the — 5 
teſtator had ſaid, when he made his will, that he meant and C.a 3d ſiſter 
was about to provide for the children of his ſiſters at Leghorn, ing with B. 
at Leghorn, 


he introduction of parol evidence was oppoſed by the Defen- upon ground 
of miſtake in 
Cante. '  teſltator, and 
evidence of in- 
tent to pro- 


Solicitor General and Mr. Fonblanc for Plaintiffs. vide for his 
. . . 8 5 ſi - 
This Court will permit a miſtake of this kind to be ſet right won at 


Ly parol evidence: Bradwin v. Harpur, Amb. 374, Parſons v. * 
Parſons in this Court Sth February 1791; (7) teftator deviſed in 
truſt to pay 75/. a year to his brother Fdward Parſons tor life, 
and afterwards among his children. At the date of the will the 
teſtator had only one brother, named Samuel, who had chil- 
dren. Some years before he had a brother named Edward, who 
was dead C)) at the date of the will; and the teſtator had 
been in the habit of calling Samuel by the name of Ned. Parol 
evidence of theſe circumſtances was admitted. In this caſe teſ- 
tator could not mean Reyne, who had many years before chang- 
el her name for another, which would be her legal name ac- 
cording to Co. Litt. 3. a. She never could be married ; and it 
was full as unlikely, that he meant by Reyne Maria Hieronyma 
as Rebecca. He meant to provide for a ſiſter having a family. 
The principle of the Court in Parſons v. Parſens was to inquire, 
what the teſtator meant, by what he inſerted in his will. Sup- 
pole the teſtator had given this intereſt to Reyne herſelf ; ſhe 
muſt have made out by parol evidence, that ſhe was the perſon 
meant ; and if ſhe as Plaintiff would have been obliged to bring 
evidence, that ſhe was the perſon meant, becauſe her name 
was formerly Reyne, that evidence would be liable to be re- 
butted. | 


Lord CHANCELLOR. 


Suppoſe Maria Hieronyma had changed her mind ; and had 
claped into this country; and had married, and left children 


.) ante, 266. 
{k) And his children had other legacies under the will. 
Vor. I. Nnnnn notwithſtanding 
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ny me 
DerLMARE 
v. 
RopBtLLO. 


have ſucceeded, if I could have made out, that teſtator did not 
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notwithſtanding her vow ; and that thoſe children were ſtand. 
ing here to conteſt the point. What muſt be done in thyt Cuſe 


For Plaintiffs. 
I muſt have inſiſted, that they could not take; and ſhould 


mean to give to the children of her, coming over in that mar, 
ner, and having children notwithſtanding her vow. The deez. 
rations are, that he meant to provide for the children of his 
Hfters at Leghorn. 


Mr. Lloyd and Mr. Finch for Defendants. 

This is no evidence of ſuch in the teſtator, as has heen con. 
tended : nor can it be read. By the bequeſt to all the children 
of theſe two fifters any children born at the making of the will, 
and before his death, would be intitled : and if after making the 
will Reyne had had.children, they could not be excluded. Here 
is a perſon mentioned, who fully anſwers the deſcription. The 
caſes cited are not applicable. In Parſons v. Parſons there was 
no ſuch perſon in exiſtence as the legatee named; that is one 
caſe, in which the Court admits evidence. Another is, where 
there are two perſons of the ſame name and deſcription. Ano- 
ther, where there is a bequeſt to a perſon by a wrong name; 
but there is ſome addition, which aſcertains the perſon intend- 
ed. That was the caſe of Bradawwin v. Harpur ; at the end of 
Which caſe the reporter obſerves, that there was a ſufficient de- 


| ſcription independant of what was miſtaken ; and it went upon 


that. In Beaumont v. Hell, 2 P. Will. 142, great ſtreſs was laid 
upon the circumſtance, that there was no ſuch perſon as the 
perſon named : here there is a perſon ſufficiently named. This 
is not a latent ambiguity ; but is like the caſe in this Court, 
where teſtator gave to the ſon and daughter of a perſon with- 
out naming them; and he had ſeveral ſons and only one 
daughter; the daughter took the whole; and the Court would 
not let in parol evidence to ſhew, which of the ſons was intend- 
ed: Dowſet v. Swee!, Amb. 175. Though that circumſtance of 


refuſing parol evidence is not taken notice of in the report, 


yet from a manuſcript note it appears to have been ſo; and 
the deviſe to the ſons was void for uncertainty. 


Reply. 
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Repiy: 
Bradwin v. Harpur eſtabliſhes this; that parol evidence was Dernaer 


et in to ſhew againſt expreſs words, that the perſon intended Rossite. 
was not the grand niece of the name of Anne, but Mary, be- 

dauſe the latter happened to be alive, the former dead, at the 

eme of making the will. In Tarſous v. Parſons no ſuch perſon 

i was named exiſted at the time; fo here there is no ſuch 

perion as Reyne. In that cafe the teſtator had formerly a bro- 

mer named Edward ; and there was no evidence to ſhew, he 

knew, Edeeard was dead; and the facts, that he was dead, and 

the other living, were collected dehiors the will; and in this 

caſe as well as in that there is a latent ambiguity. 


Lord CHANCELLOR. 


This is evidence offered to explain a will in this form ; © 1 
« pive to the children of my ſiſter Reyne and the ambiguity 
is ſaid to be, that though her name had been Reyne ſo as to 
auſwer the deſcription, yet before the date of the will ſhe had 
by becoming a profeſſed nun acquired the name of Maria Hie 
rmyma, which conſequently does not anſwer the deſcription. 
In both the caſes cited for the Plaintiff there were beſides the 
mere fact of the parties being dead articles of deſcription ; and 
thoſe articles of deſcription were inapplicable ; and therefore a 
doubt aroſe, whether the whole of that deſcription would ſuit 
the perſon. From the moment that latent ambiguity is prog Latentambi- 
duced in the only way, in which it can be produced, name $ 21 


4 Tail. 
by parol evidence, it muſt be diffolved in the ſame way; ade} pk 
which has always been the governing principle. But there is ver admitted 
no caſe for admitting parol evidence to ſhew the intention upon 9 as 
a patent ambiguity upon the face of the will CZ). It is almoſt 
Bequeſt tothe 

impoſſihle to ſay, that if there is a bequeſt to the ſon and fon and 
daughter of one, who at the time of the bequeſt has four ſons 1 
and a daughter, there is not ſuch a diſſonance between the ſtate ſeveral ſons : 
ot the facts and of the bequeſt as to let in ſatisfactory evidence, 9 1 
that one ſon was meant; for it is clear he meant one. It is ; 
Within all the rules of latent ambiguities ; therefore I fancy, 
the Court in that cafe of Dow/ſet v. Sweet went upon the ground, 

that the evidence was not ſufficient to ſhew the intention ; and 
then it became uncertain, To decree for the Plaintiffs in this 


caule would go far beyond any decided caſe, and would he very 


J) ante in Baugh v. Read, 257. 
dangerous. 
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1792. dangerous. Firſt, as to this name: it is well known, that It 
JAS is part of the profeſſion and ſeparation from the world to gire 


v. a conventual name. It is the policy of the thing, But 1 , 
3 prehend, that conventual name is not meant for the reſt of the 
on profeſſion world: but the former name continues, and by that they are 
ee always ſpoken of. If the fact was, that a child was confirmed 
N at ſeven years old by another name, it is the received law «f 
but former the country, that the name of confirmation is the real name 
aue. The teſtator has expreſſed himſelf fo largely, that he does not 
art ©" ſeem to have thought, whether they had children or not; but 
the real name. intended to give to all poſſible children without adverting u 
any particular children, or to the circumſtance of their having 
or not having any. He took no notice of the ſituation of theſe 
two ſiſters at Legliorn, nor of that of the other. I am not ſatis 
fied, that if he knew, that he had a fiſter named Rebecca at 
Leghorn with a number of children, he meant to provide for 
her family ; for if ſo, he would have named her by her right 
name. There is no idea, that he did not know her right name. 
To decree for the Plaintiff would be very dangerous ; therefore 
I am afraid, I muſt diſmiſs the bill However I will not fay 


ſo now; but will think of it. 


A few days after the bill was diſmiſſed. 


WEYMOUTH vv BOYER; 


1792. 

February loth, 1792. 
A. agreed to Mr. Jujlice BVI. LER for {he Lord Chancellor. 
fell goods to 


B. to be a- J[OARY ANT and Tewkeſbury, merchants in partnerſhip at 
counted for in 


ct of 4 de Philadelphia were indebted to Weymouth. Bryant being ar- 
to B.: C. rived in England for the purpoſe of diſpoſing of a cargo conſift- 


Pawn; ar en ing of tobacco, deer ſkins, and pipe ſtaves, one moiety of which 
the goods a3 helonged to him and Tewkeſbury, the other to Richard, Wey: 


factor: not 


2 22 mouth upon the return of a hill unaccepted, which had been 
do him from drawn in his favour by Bryant, preſſed him on account of his 
* 1 debt; upon which Bryant agreed to ſell Weymouth 3 
on ria on the tobacco, to be accounted lor by him in part of his _ 
of fale figned Upon the 1ſt of July 1785 an invoice was mutually ſigned wit 


by vendor and a Memorandum, that J/eymouth had bought 45 hogſheads of 


vendee: but 


that tobacco ſpecified by numbers : but before they parted, 
N Weymouth 
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Weymouth propoſing Holder as his factor to fell the tobacco, 1792. 
Bryant objected; and it was agreed, that the whole ſhould be —I> 


Wevymour!: 


fold by Williams, factor for Bryant ; and an agreement for . 
this purpoſe was acrordingly ſigned by both. On the 4th of Porn: 
July a meeting took place at Briſlol, where the ſhip had arriv- by a new a 


greement 
ed, between Weymouth, Bryant, and Williams, and an order to 1 * 
the Captain to deliver the tobacco to Williams and Co. was they parted, 


foned by both parties. Weymouth returned to Exeter, the place on 2 


of his reſidence; and after ſome time not having heard from — 


1///iams wrote to him to inquire about the ſale, to which letter for vendor, it 


. - , is reduced to 
no anſwer was given. Weymouth wrote a ſecond letter expreis- ee 


ing ſurprize at not having heard, whether the tobacco had been and therefore 


2 
ſold, and what his 45 hogſheads would amount to, or whether — ki 


. . * Where th 
they were to wait another ſale ; deſiring alſo to know the qua- dang wr 


litv, and whether they would fell for 20 or 21 pence. To dy at law, yet 


2 if doubt ful or 
this letter Milliams ſent an anſwer, dated the 22d of Fuly, ac- g iReult, equi. 


knowledging the receipt of both letters, and ſaying, that on ac- hy 
count of the new a&t before the Houſe of Commons relating to Jeint owner 


tobacco he had poſtponed landing the cargo, in hopes ſome . 
advantage might be derived from it; that Bryant was in Lon. againſt factor 


| on a demand 
cu, to whom upon his return he would deliver the letter. The agzinft the 


77 -» other moiety, 
cargo was afterwards ſold by Williams, and produced above wt To) 


2000). After the ſale Williams refuſed to account to Weymonih, having kept 


ſeparate 2c- 


fring, the partnerſhip of Bryant and Tewkeſbury was indebted counts, arcd 
to his partnerſhip, and that he muſt take care of himſelf fir ; admitted the 


«1 . . produce of 
upon which J/eymout/: brought the bill againſt Williams and that moiety | 


a N n to be in hi 
his partners and Bryant for a diſcovery and account. The bill poſſeſſion. 


charged Texeheſbury to be out of the kingdom; but that did — N 
not appear in proof otherwiſe than by the books of the defen- dence for De- 


2 . . . . fendaut to be 
dant Williams, which he produced in evidence, in which &7y- , merechant a. 


ant and Tewkeſbury were Rated to be merchants at Philade/phra. broad, and 


eh £ one witneſs 
Delendant Bryant, whom the Plaintiff had examined as a Wit- ſwearing he 


neſs, ſwore, that he knew Tewkeſbury late a merchant at Phila- 8 


delphia. TWilliams by his anſwer admitted, that when the broad, and no 
evidence of 


Paintiff told him, either that he had purchaſed or had agreed jj, return, 


4 1 | ( 
O purchaſe 45 hogſheads of tobacco from Bryant, he might an- Kev ya bh 


wer © ery well,” as was charged by the bill; but inſiſted, he the juriſgic- 


tion, as would 


tach no idea, that the Plaintiff had any intereſt in this tobacco, b. kd 


0 - ; rat at law; and 
2nd that he conceived the letters to be mere impertinence from 5 9 £3 


1 man, who had no buſineſs to interfere, and as ſuch did not 22388 
rom object · 


anſwer the firſt 2 but he admitted, that he wrote the anſwer to ing that he 


the ſecond as ſtated. ag * 
Vol. I. 00000 „ 
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5 Mr. Mitford and Mr. Ainge for Plaintiff. 
v. If Williams had a right to retain for the debt due from th 
BoyER. p . - . 2 
ES partnerſhip of Bryant and Tewxesbury to. his Fartnerſhip, he 


examined as a OUg ht to have diſcloſed that in his letter. But that was an af. 


22 _ terthought. If he was entitled to retain for any thing, he could 


= with only retain for the ſum due before this tranſaction; and it is 
Colts. 4 . - 
Iotereſt refuſ very 1mmaterial, whether he can or cannot with reſpect to that 


3 %. ſum: but it is impoſſible for him to retain for any debt accrued 
bill. after thoſe letters (a). Even ſuppolting he could for the whole 


I N -N ſum alledged to be due, there will ſtill be a balance beſides the 


one not ha. produce of the reſt of the cargo. 
ing the pro- 

perty, nor 

againſt one in 


poſſeſſion un- Solicitor General, Mr. Mansfield, and Mr. Stanley for defer. 


2 v — dant Williams. 
ing ſale by 


| __ Sr Beg 3 . 
N * Defendant is entitled to retain, unleſs a legal or equitable 


converſion is title appears in the Plaintiff. One objection to the bill is, that 


hen. tha it is a bill for diſcovery purely ; and it it is a bill for diſcovery, 


verſion at mo- upon the effect of which diſcovery Plaintiff can bring an action 
ment of ſale, a 


refuſal after- he ought to pay for it. Suppoſe the tobacco had not been fold; 


— * upon thoſe facts they had only to bring an action ot trover for 


it. On the other hand ſuppoſing it ſold, and that Defendant 
had undertaken to account for the produce, they might have 
brought an action for money had and received for the pro- 
duce ; and then this 1s only a bill for diſcovery ; to which a 
prayer for relief is added, when the only relief, they can have, 
is a verdict, if they can fatisly a jury, that the Plaintiff had a 
property either in the tobacco or its produce. Plaintiff had no- 
thing to do but to alk 7/7/;zams the amount of the produce and 
of his debt, and to bring an action for the ſurplus, This is 
upon the principle ſtated for Plaintiff, that he is at all events 
entitled to the ſurplus above the debt to Villiams. There can 
be no decree againſt Bryant for this bill proceeds upon the 
principle, that the property was transferred by him to Wi 
iams ; which ſuppoſes, that Bryant has no intereſt in the queſ- 
tion: if he has, then there is a formal objection, that Plaintiff 
cannot have a decree againſt a Defendant, whom he has exa- 
mined as a witneſs, Another ohjection to this bill is, that per- 
ſons are wanting, who muſt be parties, before the account can 


{a) The debt due from Bryant and Tewkeſbury to Williams and Co. before the 
tranſaction with the Plaintiff was for the Plaintiff ſtated at 235/. for the Defen- 


dant at 700l. 
7 be 
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e directed; namely, Richards and the other partner of Bryan! ; 1792. 
or the account, Williams is to yield, muſt be a joint account to 8 
hem. Tewkesbury is charged to be out of the kingdom: but . 
that is neither proved nor admitted: and even if that is the * 
-x{e, he is a neceſſary party. There are many inſtances, that 

auſes muſt be topped, if neceſſary parties cannot be got to ap- 

pear. A joint owner of this property has ſuch an intereſt in 

the 2ccount, that they cannot go on without him. So in caſes 

of mortgage, where perſons have an intereſt, cauſes are often 
cbliged to ſtand over; and if ſuch parties will not put in their 
anſwers, it is unfortunate; but the Court cannot go on, till they 

will allow their names to be put upon the record. Richards is 
entitled to an undivided moiety of every parcel of tobacco; and 
therefore a moſt important party to conteſt this point; that 

Bryant had no right to conſign to his own particular debt any 
ſpecifick part of this cargo. The only evidence is that of 
Bryant, whoſe anſwer and depoſitions are contradictory (b). 
Belides the depoſitions of a ſingle witneſs have never been in 

this Court the foundation of a decree againſt the denial of a 

fact by anſwer. The leſs the amount of the debt to Williams 

and Co. at the time of the tranſaction with the Plaintiff, the 
ſronger it is for Defendants; for upon that ground it may be 
argued, that they advanced their money on the credit of this 
tobacco; but in the other caſe it might be ſaid, they applied it 

to their own debt. This is like a ſuit by reſiduary legatees or 

next of kin. All perſons intereſted muſt be before the Court. 

At any rate Plaintiff can only have the bill retained for a year 

wth liberty to bring an action. He might have had the com- 

mon relief of a principal againft his broker at law; and if he 

had wanted a diſcovery, he might have had that; but the bill 

ould have been ſhort ; and he muſt have paid for it. 


Mr. Steele for defendant Bryant. 


The bill muſt be diſmiſſed as againſt Bryant with coſts. That 
is the iu ariable rule of the Court, where a Plaintiff examines a 
Detendant as a witneſs ; and therefore ſhews, that he was im- 
properly made a party. 


| (5) This afterwards appeared to be a miſtake. It was imagined, that Bryant 
” bis anſwer and -depofitions ſpoke in contradictory terms concerning a cer- 
tan paper: but it turned out, that he was ſpeaking of two different papers; 
namely, the invoice, which in his anſwer he ſaid was not produced to Williams, 


"kg, order to the Captain, which in his depoſitions he ſaid was delivered to 
ukams, 


* 


Reply. 
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Reply. 

That rule is laid down with too much latitude. It is (1. 
There cannot be an adverſe decree againft a party, whom 
Plaintiff has examined as a witneſs ; but it is the continua! 
practice to examine truſtees, Ec. as witneſſes, and to have a de. 
cree againſt them ſpecifically to do the very thing, they prove i; 
to be done. A man cannot be examined for his own intereſt or 
againſt it, becauſe there cannot be a decree for or againſt him 
upon his own evidence. The Plaintiff muſt pay Bryant his 
coſts ; but is entitled to have them over againſt the other De. 
fendants. This is a cafe, in which the Plaintiff may make his 
bill either a bill for diſcovery only or for relief alſo ; and this 
Court has a concurrent juriſdiction with the Courts of law. 
Williams was factor as to this tobacco. Formerly an action of 
account lay between a principal and his factor as between 
merchant and merchant ; in which character the factor was li. 
able. But this Court has long aſſumed juriſdiction on account 
of the difficulty attending that action. In I Eg. Caf. Ab. 5, it 


is ſaid in a note, that by the common law none could be charged 


that the Court muſt ſee .all the debts and legacies paid ; and 


in account but as guardian in ſocage, bailiff, or receiver, except 
in favour of merchants; for which are cited Co. Lit. 172. a. and 
11 Co. 89, but that though 3 and 4 Ann. 16, gives an action of ac- 
count againſt the executors and adminiſtrators of guardian, hai. 
liff, and receiver, and by one joint-tenant or tenant in common 
againſt another as bailiff for receiving more than his ſhare, and 
between their executors and adminiſtrators, yet ſtill matters ot 
account are thought more proper for Courts of Equity than ot 
Law. But Courts of Equity have exerciſed a diſcretion avout 
this; and have refuſed to entertain a ſuit, if the matter could 
fairly be tried at law. It is a hard caſe, that a party muſt pay 
for his diſcovery, if the Court of Equity cannot take cogni- 
zance of the ſubject : but Courts of Equity ſay, where they cat, 
they will make a deciſion in the matter, and direct an account. 
There can he no injury to Richards, fer the Defendants have 
diſtinguiſhed in their accounts between him and Bryan! and 
Tewkesbury ; and have themſelves divided the funds ; and kep! 
ſeparate accounts; and the Plaintiff does not deſire an account 
except upon the footing of their own-accounts. The caſe of re 
ſiduary legatees does not reſemble this. The reaſon of requir- 
ing in that caſe all perſons intereſted to be before the Court 5 


muſt 
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due. But if there are four refiduary legatees, and one is — 


in inlant, and the executor has paid the other three, upon a 
vill by the fourth the Court will pronounce a decree without 
haring the reſt before the Court. So in the cafe of a bill by an 
fant cg gue truſt coming of age it is the conſtant practice 
o decree without requiring the other ce/{zys gue 17 , who have 
->ccived their ſhares, to he before the Court. They do not pre- 
tend, that Richards's moiety has not been accounted for. No 
demand is ſet up for him. As to Terokesbury ; it is admitted, 
tat they were merchants at Philadelphia; and that Bryant came 
over ſor this purpoſe : but it is not ſuggeſted, that Tewkesbury 
erer was within the juriſdiction. That is a ſufficient admiſſion, 
that he is not amenable to the Court. They treat him as a-per- 
{n out of the kingdom. It has been determined over and over. 
that where one of two partners is within the kingdom, and the 
other is not, the Court will proceed againſt the one. In the 
books produced in evidence by the Defendants they are ſtated to 
be merchants at Philade/phie. Williams admits the converſa— 
tion, in which the Plaintiff ſpoke of this tobacco in a way, that 
was very extraordinary for a perſon, who had nothing to do 
with it. What elſe can W7/lrams's anſwer mean, than his aſſent 
to the Plaintiff's. purchaſe of that part of the cargo, with which 
he was then made acquainted ? His anſwer to the letters alſo, 


i2 which he expreſsly refers to Bryant, is deciſive. The debt, 


which the Nefendants repreſent to have been due to them from 
Bryant and Tewwkesbury, was not in fact due, when this tranſac- 
tion happened; for it is proved, that the goods, in reſpect of 
which it was contracted, were not ſhipped till the 30th of Ju/y 
1754; and a year's credit is allowed: but the common practice 
is credit for fourteen months. As to the difference between 
Hans anſwer and his depoſitions; there is a difference un- 
lortunately between an anſwer and-an examination upon inter- 
rogatories. The latter is more likely to be true; as the former 
prepared by the ſolicitor ; and was in this inſtance prepared 
by the ſolicitor for the defendant Williams. But there is no 
portant difference between them; for the different accounts 
*ugzeſted to have heen given of the ſame paper appear to relate 
0 different papers. There are two papers charged in the hill. 
One is the invoice; the other. is the order afterwards drawn up 
'0 the Captain to deliver.to FWilliams. If the Plaintiff is entitled 
paramount to Williams, then he is entitled to the whole pro- 

Vor. 2 P pp PP | duce 


WreymorTH 


v. 
Bov er. 
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duce of theſe 45 hogſheads. If Williams may ſet off his de. 
mand, the Plaintiff is to have the overplus; and this compli 


: 0 . . . . . le 
cation alone would be ſufficient to give juriſdiction to equity. 


BULL ER, J. 
This is a bill for an account of the produce of 45 hogſheads 


of tobacco; which, the Plaintiff fays, the defendant an 


ſold, and received the produce for his benefit. There 1s a great 
variety of objections; many of which do not go to the merits, 
but are only objections of form. I muſt thank Mr. Mitford for 
the obſervation, he made; that it is not quite fair upon points 


of form to take advantage of my occaſionally fitting in this 
Court. I believe the counſel upon either fide incapable of do. 


ing ſo: and in juſtice to the bar I muft ſay, T have repeatedly 


_ obſerved the greateſt candour in the practice of their profefſion, 
and particularly towards me. A queſtion of this fort is likely 


to embarraſs a perſon not more experienced in Courts of Equity. 
than TI am. IfT err, I can only ſay, I will take care, as far as 
is in my power, to err upon that fide, on which juſtice lies; 
and though I ſhall give my opinion upon the queſtion as to the 
want of parties, yet I ſhall endeavour to obtain information 
from thoſe beſt informed, and of the higheſt authority; and 
will take care to let the Court know, if that authority differs 
rom me. | 


The firſt queſiion is, whether Richard ought to have been a 
party. He is a perſon, of whom I have heard a great deal at 
the bar, but no evidence has been read ahout him ; therefore 
am at a loſs to know, why he ſhould be a party. Another an- 
{wer is, that the Defendants have ſeparated the funds, and ſet 
aſide one moiety for Tewhesbury and Bryant, the other for 
Richards. The only thing as to that, which appears in proof, 1s 


the accounts produced by Williams, in which he is made a 
debtor to Tewkesbury and Br yant for one moiety ; and I think, 


he is precluded by that from making the ohjection. Suppoſe 
for a moment, that Richards was more intereſted, than he ap- 
pears to be ; what is that to the Plaintiff, though it may be to 


the Defendants ? For it is admitted, that no decree in this cauſe 


will affect Richards. The foundation of the decree is, that the 
Defendants have admitted ſo much money to be in their hands 


for a moiety : and the queſtion is, whether the Plaintiff or 
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giant and Terokesbury are entitled. Suppoſe they had ad- 1792. 
witted too much; it would not affect Richards, but would be 8 
their own fault. This moiety is as diſtinét, as if it had been 55e, 
gut over by itſelf as a diſtinét cargo. As to Tewkesbury ; 1 

hare helitated much about it; and only now make up my mind, 

mon what Courts of Law would do upon the evidence of the 

{as here on the queſtion, whether Tewkesbury was abroad or 

not /c). It there not that ſort of evidence, that muſt ſatisfy 

the mind, that he is? Throughout the ſuit he is without objec- 

tion treated as a perſon reſident abroad. But it goes farther : 

fr Bryant being examined ſwears, he knows Tewhesbury late a 

merchant at Philadelphia : vet notwithſtanding that he might 

have been within the gurifdiction at the time the bill was filed. 

But the Defendants ſtate in their own books, that both of them 

are merchants at Philadelphia. In this caſe I ſhould ſtate it to a 

jury in this way: “ You have evidence, that Tewkesbury did re- 

« de at Philadeiphia ; and you have no evidence, that he left 

„it; will you ſay upon this evidence, that he fill remains at 

« Philadelphia © There can he no doubt as to the anſwer. 

The next objection is, that this hill is only a bill for diſcovery 

upon the face of it, and is improper in praying relief; and 

therefore ſo much of it ought to be diſmiſſed; and then accord- 

ing to the courſe of the Court the Plaintiff muſt pay coſts for 

his diſcovery obtained. As to the coſts; T am aware, that it is Rule, chat 
the practice ef this Court, that if a Plaintiff comes for a diſco- Hef es 
very, when he has it, he ſhall pay the coſts: but I think very ſhall pay 
the rule ſo expreſſed is too general: and if ever a caſe ariſes, cats l. t. 


caſes is too 


when I fit here, under circumſtances which I think a proper general: be 
ought only, 


ground for withholding the cofts, I ſhall put the parties to re- where he files 
AY . B ſe 1 1 bie 36 41 a bill in the 

condder the queſtion. y a proper caſe I mean this; if the g,pjaftance, 
Plaintiff is entitled to the diſcovery; and goes firſt to the De- not where 


ſendant to aſk for the accounts, he has in juſtice a right to; it * 
the Defendant refuſes, and the Plaintiff is thereby compelled to“ — 
come here for the diſcovery, I would not give the Defendant 
colts, If on the other hand the Plaintiff thinks fit to file his 
di without trying frſt to get the diſcovery in that way, in 
zich men acting with each other ought firſt to aſk their 
nights, I think, he ought to pay coſts. Firſt it is ſaid, trover 


On this point Mr. Fu/tice Buller during the argument obſerved, that the rules 
* cquiry are ſometimes more ſtrict than rules of law; for that on this evidence a 
P7102 would in a Court of law be preſumed-to be abroad. 


would 
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would lie; but if not, that an action for money had and receiv. 
ed would. I am clearly of opinion, trover would not lie upon 
this evidence. Firſt the Plaintiff upon the whole of this ab 
had not the property; and it he had, the circumſtances did not 


at any period of time warrant trover. Upon that action con. 


verſion muſt be proved; for that is the giſt of it. Suppoling 
the Plaintiff's caſe proved, and laying aſide the queſtion whe. 


ther he had or had not the property, he cannot ſay, the Defen. 


dant wrongfully converted; for according to the Plaintiff's caſe 


theſe goods were left by him in the Defendant's. hands to he | 


ſold. In ſelling them the Defendant purſued the Plaintiff's or- 


ders; and if there was no converſion at the moment of the ſale. 


no refuſal afterwards would do, As to the other action; there 


is more weight in that. But we muſt confider it upon the 


ſtrict rules of law diſtinguiſhed from the chances at Guildhall, 
It may be true, that if that action was tried, they would find 


means to get at the real juſtice of the caſe, and to ſay the 


Plaintiff ſhould recover, if he proved himſelf entitled to any 
thing. But Courts of law have for years paſt ſaid, that action 
is a bill of equity; and that the Plaintiff ſhall not recover in 


it, unleſs he could in equity. That proves the caſe proper for 
this Court. Another material ground is, that the Plaintiff with 


all the inclination, which a Court of law might have to do juſ- 
tice, would have found it difficult to ſay, what that juſtice was; 


or to enable the Court to ſay what he ſhould recover. When 
the hill was filed, no account was given at all; but the De en- 


dant ſaid, he had received the money for his own uſe, and 
would take care of himſelf firſt. The Plaintiff could not have 
proved, what the whole cargo ſold for; much leſs the | roduce 
of theſe 45 hogſheads. Then there is ſomething to be allowed 
to the Defendant for commiſſion. What is that? The Plain- 


tiff does not know what, it is; therefore he muſt go totally in 
the dark in an action. If I found it neceffary to ſend him to 


law, I would not have done it in a qualified way; but would 


have left him to make out the beſt caſe, he could. We have the 


authority of Lord Hardwicke, that if a caſe was doubtful, or the 
remedy at law difficult, he would not pronounce againſt the 
Juriſdiction of this Court. The ſame principle has been laid 
down by Lord Bathur/?. This brings us to the merits ; and up- 


on that it does not ſeem to me, that there can be any doubt. [ 
think upon the whole, this muſt be conſidered as a caſe, in which 
the Plaintiff has not the ſtrict legal property, but reſts upon a 


agreement 
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aereement to be properly enforced here. I found that on ob- 1792. 
gerrations 0Ccurring upon this invoice ſigned by the Plaintiff and 
Bryant. The intention was, that there ould be an actual ſale, — 
auc that the property really ſhould paſs to the Plaintiff; and Boys. 
mat is the purport of the memorandum made on the paper, 
&ting that the Plaintiff had bought 45 hogſheads of tobacco 
Mecified by numbers; which memorandum wes figned by both 
parties. [ {bould have ſaid, that was a transfer of the property, 
t it had refied there. That was dated the iſt of July 1785, 
but it is apparent upon that, that they altered their plan, and 
ame to a new agreement, before they parted, which it was 
competent to them to do ; and the reaſon was the queſtion, who 
ſhould be the factor. The Plaintiff had ſpoken to Holder. 
Brgant objected to that, and ſaid, “ let them all be ſold by 
& ]Villiams; and we will account for the 45 hogſheads :” and 
in agreement was accordingly ſigned for that purpoſe. That 
reduces the cale to a caſe of agreement only in order to let the 
iricnd of Bryant have the ſelling of the goods. II it reits upon 
z2reement only, the Plaintiff cannot go elſewhere, Then the 
auetion is, from what time the Defendant is bound by this. 
2 periods are offered: firſt, the 4th of July ; the time the 
cendant Milliams was firſt appriſed of this contract between 
the Faintiff and Bryant - ſecondly the 22d of Ju/y, the date of 
As letter to the Plaintiff: thirdly the period, when the account 
ot the /ale was wound up; and it was ſettled, what was due 
wm the Defendants for the money received, aud to- them for 
heir commiſſion, Sc. Upon the whole evidence the period to 
ed is the firſt; ſor it is proved, not that it reſted merely 
nol ze allecation of the Plaintiff telling Williams, he had 
wught thefe goods, but that a converſation was held in the 
pielence of the Plaintiff, Br yant, and 7/7{/iams the factor. It 
e er and ſeller are both preſent, and the buyer fays “ I Vendee fays 
hare bought,“ and the ſeller ſays nothing, it is concluſive. — 
1 x os Hiidiams gave, proves he underſtood the fact to be * 3 _ 
true. From that moment he was bound not to controvert the a third perfon 
«grorout between the Plaintiff and Bryant. He admits, he * 
might fay e cery acel/,” Upon this point Bryant is ſileut. But 
it turus upon the evidence given by the a Williams lime 
ef, that this converſation did paſs in the preſence of Bryant ; 
mt alla acceded to it by his anſwer. After ſome time he 
2 he lame month received two letters inquiring after the to- 


"3X9 ; for it appears, that the Plaintiff alter receiving that an- 


bo I. | Qq 94 ſwer 
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ſwer went home, as he well might, ſatisfied as to his debt, and 


that he was to receive it out of the produce of the tobacco. The 


Defendant admits receiving the letter upon the 20th of July to 
inquire, what was become of the Plaintiff's hogſheads. This 
muſt have ſurpriſed him, according to what he now ſays. Ye 
gave no anſwer to that, but did anſwer another letter upon the 
22d of July, and that anſwer diſtinctly admits, that he was to 
account. He there ſays, Bryant is in London, and that he will 
deliver the letter to him upon his return. With a view of ſpe. 


culation, which he thinks favourable to the Plaintiff, he al. 


Coſts given. 
Bill diſmiſſed 
with coſts as 
to one Defen- 
dant : thoſe 
colts given 
over againſt 
the others. 


ledges that as an excuſe for the delay. After that I think, the 
Plaintiff had a right. Some obſervations were made upon part 
of the evidence of Bryant. The contradiction complained of 
is not very material to the cauſe. In his anſwer he ſays, he be- 
Heves, the agreement was not produced to the defendant l. 


liams, in his depoſitions he ſays, the Defendant was deſired to 


keep particular accounts, and the order was delivered to him, 
It ſeems upon the bill and anſwer together, that that paper was 
another; namely, the order ſigned by both parties to the Cap- 
tain of the veſſel. If there is a contradiction, yet the decree is 
not founded ſo much upon the evidence of Bryant as upon the 


anſwer and conduct of Williams. The Plaintiff muſt have a 
decree. As to the period, from which the Defendant is to make 
the account, and be intitled to the allowance, I think it ought to 


be from the 4th of July. If there is any doubt, or a wiſh to 
have that reſerved, or an inquiry as to how much was due 


upon the different days, I have no objection to that. Upon the 


whole I ſhall decree either with or without that, that the De- 
fendant ſhall account for the produce of this tobacco with coſts 
to the Plaintiff; and that the Plaintiff ſhall pay the Defendant 
Bryant his coſts, and have them over againſt Williams. 


—_—_——— 


— 


Intereſt was aſked ; but the demand was reſiſted, becauſe the 
Plaintiff had not prayed it by his bill, and upon the ground 
that there is no caſe for it upon an unliquidated account. 


BULLER, J. 


The laſt reaſon given might be an anſwer : but the other, 
that it is not prayed, is a better. 


ISAAC 
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TSAAC M HUMPAGE. 


February III, 1792. 1792. 


Mr. Juſtice BUL. LER fer the Lord Chancellor. 


FT ER the death of Colonel Sharpe, Humpage, who attend- Injunction 
5 . dill charging 
A ed him as ſurgeon and apothecary, obtained a verdict in fraud in ob- 
an action for the amount of his bill againſt Mr. Hogarth and 4a 8. 
Doctor Row!ley the executors, who joined in pleading the gene- = _ 
ral iſſue. Dr. Rowley had attended Col. Sharpe as phyſician. anſwer ad 
Jſaac one of the reſiduary legatees of Sharpe filed a bill againſt „ 
Humpage and Rowley for a diſcovery, and an injunction to ſtay tion on the 
proceedings at law, on the ground that the verdict was obtain- e 
ed by fraud and colluſion between them. To this bill Humpage 
put in an anſwer ; Avwley did not. After the anſwer came in 
achdavits in ſupport of the injunction upon the merits were of- 


fred to be read; which was objected to by the Defendant (4). 


Mr. Richards for the defendant Humpage. 


The anſwer muſt be taken to be full, as there is no excep- 
tion. They now move for an injunction upon the merits, not 
having any merits diſcloſed by the anſwer, which muſt be con- 
adered as true; and they attempt to read affidavits to contra- 
dict the anſwer. There is no inſtance of permitting affidavits 
to be read in a caſe like this; but there are many, in which it 
nas been refuſed. The only caſe, in which it was ſtrongly al. 
ledged, that athdavits might be read in contradiQtion to the 
anſwer, is Strathmore v. Bowes, 2 Bro. C. C. There the bill was 
lor an injundtion againſt waſte ; and the injunction was granted 
in the uſual way upon certificate of the bill filed and affidavit 
ol the {a&ts. The anſwer denied waſte; and upon that anſwer 
Lord Kenyon then Maſter of the Rolls, and fitting for the Lord 
Crancellpr, thought the injunction ought to be diffolved ; but 
Mr. Mansfield the next day ſtated to Lord Kenyon, that he had 


4) One of the affidavits was made by Hogarth the other executor 3 who was con- 
rinced of the fraud between his co-executor and Humpage. From the ſtatement of 


the affidavits it appeared to be a caſe of groſs fraud. Dr. Rowley had a legacy of 
$00l, Humpage had one of 200/. 


mil-ſtated 
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miſ-ſtated the practice; and that in that fingle caſe they had: 
right to read affidavits. However they were only read by con. 
ſent. That is the only caſe, in which it has been urge 
ſtrongly. 15 


Solicitor General, Mr. Mitford, and Mr. Stanley for the Nasr. 
tiff ; and Mr. Mansfield for Hogarth. 

I admit, that in the common caſe of Plaintiff and Defendant 
at law in order to have an injunction the Defendant at law, 
who is Plaintiff in equity, muſt ſhew out of the anſwer fe 
ground. If Rowley and Hogarth had filed a bill for an injune- 
tion, they muſt have found in the auſwer ſome ground for 
ſlaying the proceedings at law. This caſe propoſes to male 
out to the ſatisfaction of the Court, that by colluſion and fraud 
between the Plaintiff at law and one of the executors, by giving 
to the tranfaQion the colour of a legal inquiry they mean 10 
commit this fraud upon the teſtator's aſſets; and the caſe {lates 
the trial at law to be one part of the fraud ; and then the prin- 
ciple between bond fide Plaintifls and Defendants does not apply. 
This is more like the caſe of waſte and incroachment upon pas 
tents. In 3 Cox's P. Will. 255, n. the Proceedings upon Sail. 
more v. Bowes are Hated thus; that it was directed to Rand over 
to ſearch for precedents for reading affidavits in ſupport cf the 
injunction alter an{wer ; that Lord Kenn as well upon the 
precedents as the reaſon of the thing thought it proper; but 
ſaid, it ſo materially concerned the practice of the Court, that 
he would not decide the point without conſulting the 2% 
Chancellor; and that afterwards they were read hy conſent. 
According to this note Lord Kenyon thought it proper and rca- 
ſonable; and then conſent, when they could no longer refuſe, 
does not ſignify: for it would have been ordered without con- 
ſent. There is a caſe of Roben v. Lord Byron, in which I (e) 
was Counſel for the Plaintiff. He had a mill, to which the 
water flowed from Lord Byren's park; Lord Byron let Gown 
the water upon this mill; upon which the bill was filed to pre- 
vent the water from flowing otherwiſe, than it did heſore; and 


upon afhdavits an ne was granted. Upon a patent in— 


vention affidavits are read after anſwer: Gibbs v. Cole, 3 B Will 
288. In this caſe the Plaintiff at law was trying the queſtion 
with himſelf; and by this verdict money is to be paid, which, 


(e) The Solicitor General. 1 
I 
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i not due to the Plaintiff at law, is due to the Plaintiff in 
equity 3 who is to take his chance of a deva/tauit afterwards. It 
more analogous to the caſes of waite and of Robinſm v. Lord 
Byron, than to thoſe alluded to on the other ſide: they are only 
the common caſes of a hill for injunction after verdict, in which 


me Court will proceed only upon the anſwer, and will not try 


it upon affidavits as to the merits, but will have the cauſe de- 
eided in the regular way by examination of witneſſes, That 
practice is eſtabliſhed by thoſe cafes. The injunction goes of 
courſe ; and is diſſolved of courſe, unleſs ſome particular cir- 
cumſtances appear from the anſwer. But thoſe caſes do not 
apply to caſes, where the injunction is not obtained of courſe, 
but upon affidavits, in which caſes affidavits may be read; and 
the practice does not require the Plaintiff to reſt upon equity in 
the anſwer. That is the caſe of waſte ; and the doubt thrown 
upon it in Strathmore v. Bowes was done away by Robinſon v. 
Lord Byron. In Chamberlain v. Dummer affidavits after anſwer 
were read. There a brewer filed a bill againſt his partner, who 
reliſted him in attempting to interfere in the buſineſs. Upon 
affidavits an injunEtion was granted. The Defendant attempt- 
ed to diſſolve the injun&ion. It came on before Lord Hard. 
wicke ; and affidavits and the anſwer were read; and upon the 
whole, though the anſwer denied the facts, an injunction from 
preventing the Plaintiff from having acceſs was awarded. This 
caſe is out of the common rule, and within thoſe of partner- 
ſhip, waſte, Sc. It is in fact a bill to obtain a new trial upon 
the ground, that one perſon, who was the legal perſon to de- 
fend the action, acted as truſtee for the Plaintiff, and has frau- 
dulently defended it; by which fraud the verdict was obtained. 
That is a caſe, which can only be made out by affidavits, be- 
cauſe the Plaintiff is not a party; for which reaſon, if no an- 
ſwer was put in, the injunction would only be obtained upon 
affidavits. Rouley has not yet anſwered. It is impoſſible, that 
juſtice can be done without reading the affidavits. Hogarth 
wiſhes, the Plaintiff may ſucceed, thinking there has been no 
rial yet. Whether Hogarth was right or wrong in joining in 
the plea, it cannot injure the refiduary legatee. The caſe miſ- 
carried at law, becauſe Hogarth could not be a witneſs, and Mr. 
£r/zine (who was his counſel) ſaid, the truth muſt be diſcovered 
in a Court of Equity upon the bill of the reſiduary legatee. 


VoL. I. Rrrrr Reply. 
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A 
. There is nothing to diſtinguiſh this. The only caſe, in which, 


it has been attempted to read affidavits in this way, is the caſe, ] 
' ſtated of waſte ; a caſe in which irreparable miſchief muſt he 
done, unleſs there is an inſtant interpoſition to prevent it. Rut 
even in that caſe they have not ſhewn any inſtance of reading 

affidavits in oppoſition to an anſwer. There are other caſes 

which may be compared to waſte. Partnerſhip 1s a caſe of = 
-reparable waſte. | But this is the common caſe. - Hogarth, it ap- 
pears, was a ſubmitting party throughout. According to theit 
own ſhewing here is a ſum of money in danger of paffing under 
a verdict from the executors to the creditor, who obtained the 
verdict. * Will not Dr. Rowley be liable to a devaſtavit ? Arc 
either of them ſaid to be inſolvent ? If the bill is well founded, 
and the money does paſs, they will put that upon the record; 
and if colluſion is proved, the decree muſt be for the money to 
be reſtored. | 


 BULLER, J. 


This objection certainly is not entitled to extraordinary fa- 
vour; for it is only calculated for delay. If it is true, as the 
Plaintiff fays, that he can make out that caſe ſtated by the atti- 

cavits, the end muſt he, that it muſt be tried again; and whe- 
ther it is tried in conſequence of an iſſue upon reading the ali. 
davits, or it is deferred till the hearing, makes no difference but 
in point of time, and the chance of loſing witneſſes, and per- 
haps ſome of the effects, to which he is entitled. However! 
will not break through the practice of the Court, if this is with- 


2 in it. It is admitted on all hands, that in ordinary caſes there 
alc In- 


function till can be no injunction till the hearing upon the merits, unleſs a 
[ ] S up 


hearing un- 5 Ne 
* ground for it appears upon the anſwer. But it is clear, there 


for it in the are exceptions. Waſte is one excepted caſe on account of the 


auſwer: but 


in caſes of miſchief, which may take place. It is one of the maxims of this 


waſte, patents, . 8 : KEN — ns to 
and ivcepara. Court to prevent miſchief, This caſe is very analog 


. eee it walte; for we muſt confider, that here the proſecution is agaiult 
will be grant- 


ed onaffida- the ſpecifick thing. The Plaintiff claims the ſpecifick aſſets; 


2 an- and that makes a great difference between equity and law. At 


At hw the law in many inftances they only ſue the perfon in reſpect ol 
pert 012 the aſſets; here the aſſets themſelves. The Plaintiff ſays this 
peRt of the af. js waſte; and it ſeems to me directly within the principle of 


ſets; in equi— 


ty the aſſets waſte. Another caſe, in which it is admitted, that. affidavits 
themſelves. | 6 are 
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are permitted! to be read, is upon patents. That is a ſtronger 
-1ſe ; but yet in that caſe Courts of Fquity have done it. So in 
the caſe quoted of Lord Byron. It was going a great way to 
fy, that till the cauſe is tried, the Court will prevent the exer- 
die of a right; yet they did ſo. Where the rights of the par- 
ics will remain at the hearing in alu quo, when the bill was 
gled, it is a reaſon for refuſing it. But there is another ground, 
which is deciſive. The Plaintiff proceeds wholly upon the 
aud; and there is no inſtance, in which the Court has refuſed 
to go into evidence in that caſe. Therefore let the affidavits be 
read. This has nothing to do with the merits; but the Court 
is bound to go upon the idea, that the Plaintiff will make 
out the ground of fraud ſuggeſted; and if ſo, the affidavits 


ought to be read. 


Upon this decifſion Humpage conſented to go to a new trial 
without having the affidavits read. An iſſue was directed; 
Humpage to be plaintiff, Jſaac defendant. 


IJ. 18 KM: DOLL AN D. 
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77 LLIAM and Thomas Ly/ter were joint-tenants of leaſe. 
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Equity of re. 


demption of 


hold premiſes under leaſes containing covenants to build, a term can- 


and reciting that the houſes were then erecting. Aﬀter having 
laid out their money Jointly in building upon "theſe premiſes 
they joined in a mortgage of them to Dolland, and alſo in a 
bond to him by way of collateral ſecurity. The mortgagee filed 
a hill of forecloſure; and pending that, and while he was in 
poſſeſſion by ejectment brought upon his mortgage, he ſued up- 
on the bond, and took the mortgaged premiſes in execution; 
and upon the 12th of July 1781 they were ſold by the ſheriff to 


not be taken 
iu execution. 


a truſtee for the mortgagee; but it was not ſuggeſted, that he 


purchaſed them unfairly. The day before the ſale William Ly/ 
% died, having diſpoſed of his intereſt in the mortgaged pre- 
miſes by will. -In'1785 Thomas Ly/ter and the repreſentative of 


[/illiem Bled à bill to redeem; and upon the death of Thomes 
a bill 
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a bill of revivor and ſupplement was filed, upon which the 
cauſe came on. The Defendant went into evidence to prove 
acquieſcence by Thomas under the execution; and that he ex. 
preſſed himſelf ſatisfied and pleaſed with it, ſaying he ſhouta 
get rid of a burthen ; and that he hoped, the Defendant would 
not iſſue any execution againſt his perſon ; which the Delen. 
dant agreed not to do; alſo, that the Defendant had offered t, 
take the principal, intereſt, and coſts; to which the Plaints: 
anſwered, that they would pay them upon receiving the ac. 


count; that the account was made out accordingly ;.and then 


the Plaintiffs refuſed to pay it without making any objeRtions tg 
it. Theſe tranſactions were ſubſequent to the time of filing the 


bill. The cauſe however did not turn upon the evidence; hut 


was ſtopped ſhort upon the ground, that the execution was bad. 


Mr. Mitford for the Plaintiffs. 
One reaſon, why this ſale will not be be effectual, is, becauſe 
the bill of forecloſure was depending at the ſame time. A mort. 


gagee having a ſuit depending is not permitted to act under his 
own bond in fraud of his covenant to permit redemption. Be- 


ſides the Defendant was in poſſeſſion at the time by the ejed. 


ment brought upon his mortgage; and therefore had the com- 
plete intereſt in this leaſehold eſtate; and all, that remained, was 
the equity of redemption ; which was all, that could be taken 


in execution. Then he muſt have ſold the eſtate ſubject to this 
mortgage, and will be accountable for all the money received 
under the ſale; for it could not be a good execution, becauſe 
the property taken belonged to the Plaintiff at law; and then 
the caſe is preciſely, as if there had been no ſuch execution; and 
the Plaintiffs are entitled to the redemption, which the Defen- 
dant is under covenant to permit. If a mortgagee could do this, 
it would put an end to all redemption of leaſehold eſtates. 


Mr. Lloyd and Mr. Scaife for the Defendant. 


The Court will allow the mortgagee to take every remedy, he 
can; and if he got judgment upon the bond, he would be enti- 


tled to levy upon any of the property of the obligor. When 


the execution was ſued out, 7homas, upon whom the whole 
equity of redemption devolved on the death of William, was 
privy to the whole, and acquieſced intirely, knowing that the 


equity of redemption had been ſold to the Defendant: Fes 
Co 


Caſes in Chancery, 


Court will not determine, whether this is ſuch an intereſt, as 
-021d be ſold under an execution. It is taken now to be law, 
that the ſheriff may extend equitable intereſts of this ſort. The 
belendant might buy it as well as any other perſon, if fairly; 
and the bill does not ſuggeſt, that it was not fairly bought. It 
; as good as a releaſe of the equity of redemption. The ſhe- 
7s bill of ſale is the fame as a conveyance of it. Then it 
was competent to him to ſay, „ here is the account; pay me 
« within ſuch a time; and I will take it: ift not, you thall not 
4 »odeem :* 2 Eg. Ca. Ab. 595, 15 Fin. Ab. 468. Ly/jter was 
0 ged to the Defendant for taking this courſe inſtead of taking 
his perſon ; which might have been done, as he was a joint 


0NL11gOT. 


Reply. | 
As to the acts of Thomas Ly/ler, the leaſes being building 
leaſes made to Miliam and Thomas as joint-tenants undoubted. 
ly, yet being in the way of trade, and money laid out by both, 
the heneficial intereſt would not ſurvive, though the legal 
would. Therefore William's intereſt went to his deviſees; and 
Tomas had it not in his power to make a releaſe of the equity 


0: redemption to bind them. It is impoſſible, that any a&s of 


his can have the effect of charging the eſtate of William. The 
Defendant may revive the judgment, and take out execution 
againſt William's eftate. But the evidence is only, that Thomas 
dich not object to the ſale; which is not enough to put an end 
to the Plaintiff's claim. It was merely a converſation between 
the Detendant's attorney and omas. There was no inſtru- 
ment : nor does it appear, that he was appriſed of his right. 
ihe mortgagee has done this to defeat his own agreement to a 
redemption, | 


Lord CHANCELLOR. 

The Detendant's bill depending does not make much differ- 
de. Was there ever an inſtance of ſuch a proceeding as this; 
an action brought upon a collateral bond for the value of the 
mortgage ? If the fact is, that the obligee having a pledge in 
nis hands has brought an action againſt the obligor, and has 
taken the pledge in execution, he takes only the equity of re- 
demption under the Statute of Frauds ; which but for that ſta- 
tute could not be taken in execution. If he had got a forecle- 

Vol. I. Sssss ſure, 
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Ture, and had afterwards brought an action, and ſold it for 57 
he would have opened his forecloſure again. I do not think 


he could have fold it to a ſtranger. If that offer was made, 1 


would give it all weight. What 1s to become of the Principal 
cCaſe and of the caſe put in that way are two different things, 
But it is new to me, that this cafe obtains in mortgages. Under 
the Statute of Frauds the ſheriff may extend an equity; but they 
the vendee of the equity is in the ſame caſe as the Defendant in 
the action; and mult proceed as cafes in action muſt; and muſt 


make it good by the ſame means as the Defendant muſt; for it 


is an extent of a thing in action. In caſes of bankruptcy things 


in action are transferred; and the parties, to whom they are 


transferred, bring the bills and actions. If this is done adverſly, 
he muſt proceed upon either the bond or the mortgage, Sup. 


poſe. he ſold it to a ſtranger; the debt is diminiſhed: by ſo 


much, as the ſtranger gave for the pure equity of redemption, 
Here the thing extended and ſold was the whole term; for the 
- vendee of the ſheriff gave the price for the whole, not for the 
equity only. The Plaintiff ſubmitted to the ſheriff*s making, 
ſale of both; which could not be the object of his fer; facias: 


but non conſtat, how much was paid for the equity, and how 
much for the reſt. It is impoſſible to know, what the Defendant 
was paid in virtue of his extent. If there was any agreement 


by Ly/ter in order to avoid a capias ad /atisfactendum, that would 


be a ſufficient conſideration; and I would confider the caſe to 
be wound up in that manner: but if it ſtands upon the dry 
point, it appears to me impoſſible to maintain it. As to the 
moiety of William, they were joint leſſees; but brought each 


their quota of money upon the ſubje&; and by the rules of 


equity in that caſe there is no ſurvivorſhip. Though if two 
perſons take a farm, the leaſe will ſurvive, yet has it not been 


. determined, that if they lay out money jointly upon it, that 


turns round the eſtate at law, and makes it equitable ? I allude 


to the caſe of a joint leaſe taken or a fee purchaſed to carry on 


a joint trade: the object being to carry on the trade, the Court 
thought, it would convert the joint property tor the purpoſes 0! 


trade and making a common advantage. 


Mr. Lloyd for Defendant. 
I believe, that point was not brought before the Court. 


Lind 
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CHANCELLOR. 
Lord X | 
However I am now clearly of opinion, that if partners pur- LrsTrr 
chaſe l-aſchold or freehold to carry on trade, that will carry . 1 
with it all thoſe circumſtances “. If there is any doubt about If 33 
© . 5 4 nt . 
he ſafts, IT would certainly let them in by way of inquiry; and 3 
have it cleared up by the Maſter. The thing, I want to know, hold lay out 


money jointly 


js, how far it is poſhble for a mortgagee of joint property, ſo vpon it in the 
eircumſtanced as to be in the act and habit of being improved at 1 
a joint expence, to proceed againſt one, and take their joint pro- ſurvivorſhip. 
perty in execution. In that caſe both ought to be ſucl. The 
Defendant is going upon the execution of an equity; and if he 

takes it, it muſt be ſubject to all equity, to which it is liable. 

He got it ſold; and in the manner of it has thrown his own 

eſtate in; ſo that the Court cannot know, for what ſum the equity 

ſold, and for what the principal. He did that in order to make 

fale of it. It is not poſſible for him to make ſale of a ſubject 
mortgaged under a notion of extending an equity, and put his 

own legal eſtate in the ſame contract, and have it ſold by the 

ſheriff, as is ſaid, though the evidence ſhews, it was by order of 

the Defendant. If this. had been a mortgage in fee, he could 

only have extended it to hold guouſgue ; and then it would 

have been opened at once. This is of the firſt impreſſion : and 

though I admit, an equity may be extended under the Statute: 

of Frauds, and that this Plaintiff as well as any other might 

cauſe it to be extended, yet where he throws his own eſtate in, 

and makes it impoſſible for the Court to ſee, how much was ſa— 

tified by the equity of redemption, and how much was for the 
mortgage, the conſequence is, I do not know, how this man 1s 

to plead upon a capias ad ſaligſaciendum or revived judgment. I 

11] give my opinion to-morrow. 


March 6th, 1792. 


Lord CHANCELLOR. 

Upon looking into the ſtatute I do not think, this is within it. 
The words are, that upon every ſtatute, recogniſance, or judg- 
ment the ſheriff ſhall deliver in execution to the party any 
lands, tenements, hereditaments, rectories, rents, or tithes, held 
in truſt for the Defendant, juſt as if he had been actually ſeiſecd 


*'2 Fo. 258. 
or 
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1792. or poſſeſſed of the ſame. Here it is impoſſible, he can he (45 

—— ed. Upon reading the ſtatute I thought, we were all miſtaken 
2 85 yeſterday. I do not think, the ftatute touches it at all. I img. 

DuULLAND- gined, the words were much larger, and that the Word: 
« equitable intereſts” were contained in it; but found myſelf 

wrong. Therefore on conſenting to confirm the leaſes %) let 

the Plaintifls be let in to redeem upon the uſual terms; and let 

there be an inquiry as to all the money laid out; and let 4 4 


cent. intereſt be computed upon It. 


After this deciſion Mr. Zi mentioned Plunke! v. Rue, » 
Aik. 290, and the caſe of Sir Char/es Cox's creditors, 3 P. I 
341, where it was deter ined, that upon a mortgage of a term 
for years the equity oi redemption is equitable allets, becauſe 
the whole intereſt is in the mortgagee at law, and nothing 
therefore in the mortgagor which laſt caſe was followed hy 
Lord Hardwicke in Hartwel/ v. Chitters, Amb. 308; from which 
caſes Mr. L/5yd ſaid, it ſeemed not to be extendible. He ali 
ſaid, an inquiry had been made at the ſheriff's office; and that 
they take no notice of the legal intereſt, but ſell the whole re- 
mainder of the term. 


KIDNEY 2. COUSSMAKER. 
WILLIAMS v COUSSMAKER. 


F 


1792. March 6th, 1792, 


Deviſe of land ESTATOR deviſed all his eſtates in the counties of 
INE Northampton, Bedford, Hunlingdon, and Leiceſter, and in 


mone O- 
diced by the London, except ſome part after given to his wife for life, to trut 
with ſimple tees for ever upon truſt to ſell and diſpoſe of the produce !! 
aan vf da ſuch manner, and to ſuch perſons, as after mentioned; firſt, to 
8 diſcharge “ all principal money and intereſt due to any upon 
any mortgage or incumbrance ſubſiſting upon and partici 

« larly affecting the ſame eſtates at the time of my deceale, as 

« the ſame eſtates are thereby ſeverally charged and charge. 

« able ; then upon farther truſt, that they ſhall place out and 


« inveſt all the overplus of the money arifing by ſuch ſale as 


(J) A particular application was made for that. 


« aforeſaid 


Caſes in Chancery, 


- aforeſaid after deducting their charges in the execution of the 
« aforeſaid truſt, in government ſecurities or any of the pub- 
« lick funds in their names in truſt for ſuch perſons, in ſuch 
6 proportions, and ſuch manner and form in all reſpe&s, as I 
have hereinaſter directed concerning the reſidue of my per- 
« ſonal eftate ; it being my intent and meaning, that ſuch over- 
plus money ſhall go with and be conſidered as part of the re- 
« fue and ſurplus of my perſonal eftate.” The teſtator then 
recited, that under the will of Sir R. K. he had a ſum of 10007. 
another of 7. and another of 5007. in truſt to be laid out in 
government ſecurities, and that the dividends ſhould be paid 
to three perſons relpetiively for their lives, and that after the 
geceaſe of each reſpectively the principal ſhould be conſidered 
s part of that teſtator's perſonal eftate. Then taking notice, 
that thoſe ſums were not ſo laid out, but that he had paid inte- 
ret at 4 per cent. to the annuitants in reſpect of them, he direct- 
ed his executors, as ſoon as conveniently could be after his de- 
ceaſe, to raiſe out of his perſonal thoſe three ſums, and to inveſt 
them in government {ecurities for the uſes of Sir R. K's will. 
He then gave ſeveral meſſuages to his wife for life, and if they 
el ſhort of producing annually 4004. directed, that “ the de- 
„ (iciency ſhall be made good to her out of the intereſt, divi- 
* dens, and produce of my perſonal eſtate ; it being my will 
and meaning, that ſhe ſhall always have an annual income 
© of not le% than 4007. for her life, to be iſſuing and payable 
* 2s orcfatd,” He then made ſome ſpecitick bequeſts to her 
ind his two daughters; and declared the deviſe to his wife to 
» in lieu of dower ; and gave the remainder in the meſſuages, 
which the had for life, and all other freehold not before men- 
toned, to his two daughters as tenants in common in tail with 
Lenclit of Turvivorſhip, and in default of iſſue of both to his 
own right heirs. He then gave ſome leaſchold to his two 
daughters for the remainder of the term, he had therein, ſome 
legacies, and to the ſame truſtees © all the reft, reſidue, and 
* iurplus of my perſonal eſtate after payment of my debts, fu- 
ura! charges, the expence of proving this my will, the ex- 
Dence of a monument, and legacies aforeſaid, in truſt to 
ace out and inveſt the ſame in government ſecurities or any 
ot the publick funds in their names in truſt, that they or the 
lurvivor, and the executors and adminiſtrators of the ſurvivor, 
ſba!l out of the intereſt, dividends, and produce of my ſaid 
refiduary truft eſtate pay to my wife yearly ſuch annual ſum, 
VoL. I. Ttttt as 
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as will make up the deficiency, if the rents and profits of the 


* meſſuages deviſed to my wife for life fall ſhort of produci 

* the annual ſum of 400. and upon ſarther truſt to pay out gf 
* the intereſt, dividends, and produce of my ſaid refidyary 
« eftate ſuch ſum, as my truſtees {hall think proper, not excel. 
« ing 2001. per ann. one year with another. for the maintenarce 


and education of my two daughters; and upon farther trya 


ce to pay all and every part of my ſaid reſiduary eftate” ſubject 
to his wile's life intereſt in that annual payment to make up 
the deficiency before mentioned, to his two daughters in moictics 


at 21 or marriage if with conſent of the wife and truſtees, 


with benefit of ſarvivorſhip in caſe of the death of either under 
21 or unmarried : “ and if both die under 21 and unmarried. 
« it is my will, and I direct, that my ſaid reſiduat y eſtate ſub- 
« ject to ſuch contingent annual payment to my wile ſhall be 
«© diftributed among ſuch perſons, who will be then entitled 


< according to the ſtatute of diſtribution of inteſtate's eſtates; 
* and I declare, that in the mean time and till the meſſuages, 


« lands, tenements, and hereditaments in the counties of Nyr- 
« thampion, Ledford, Hunlingaon, and Leicgſler, and in Landon, 
before directed to be fold, ſhall be fold, the rents and profits 
* of the ſame eſtates ſhail be applicd in the firſt place in dil. 
charge of the intereſt due and to grow due upon the reſpec. 
« tive mortgages thereot; and that the overplus of ſuch rents 
and profits ſhall from time to time be applied for ſuch per- 
“ ſons and ſuch uſes, intents, and purpoſes, as is herein before 


directed of and concerning the intereſt, dividends, and pro- 


« duce of my reſiduary perſonal eſtate.“ 


The teſtator appointed the truſtees named in his will to be 


his executors. One of his daughters died under age and unmar- 


ried. There were {imple contract debts, beyond what the per- 
ſonal could ſatisfy, to the amount of 14,0007. The ſecond bill 
was filed by the imple contract creditors claiming a right un. 
der this will to have their debts ſatisfied out of the overplus ot 
the money arifing from the ſale of the real eſtates, after diſ- 


charging the incumbrances upon them. The firſt bill was by 


the ſurviving daughter, ſole heireſs and refiduary legatee, to 
have the whole overplus. 


WYJ-79101 
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S-licityr General, Mr. Mansfield, Mr. Mitford and Mr, 
Holliſt for the daughter. 


Upon the whole of this will the fimple contract debts are not 
-harged upon the overplus of the money ariſing from the ſale 
„the real eſtates. The {ſcheme of the will is this; the teſtator 
ſuppoling his perſonal to be ſufficient for payment of his dehts, 
ſegacies, funeral charges, expence of a monument and of prov- 
ing his will, has contemplated the caſe of the exiſtence of a reſi- 
que after all thoſe were paid for; which reſidue was to be upon 
certain truſts for the various perſons named. Though he has 
girected the ſale of the real eſtates, and the produce to be ap- 
plied in payment of certain debts, namely the ſpecifick incum- 
hranccs upon thoſe eſtates, he has not given it after payment of 
gehts, legacies, funeral charges, expence of a monument and 
orohate ; for this overplns muſt be ſuhject to all thoſe five 
charges, if to any of them, and to the intereſt of legacies and 
every other thing carrying intereſt. After deduCting the ſpeci- 
fick incumbrances upon the eſtates, and the charge of executing 
the aforeſaid truſts, which are merely thoſe of ſelling the 
chates, he has directed it to go to ſuch perſons, as ſhall be en- 
titled to the reſidue of his perſonal eſtate. Theſe creditors are 
not in any ſenſe entitled to that; but the perſons entitled to 
that are thoſe, who are to take it, after what he calls the rehdue 
of his perſonal eſtate, ſhall have been formed ; namely the ſur- 
blue, if there ſhould be any, to be inveſted in ſock. While 
his fund remains overplus, the only out-goings, as far as he 
ſirects the application, are the intereſt of the ſpecifick mort- 
22g; and to apply it to theſe fimple contract debts would be 
contrary to the expreſs direction to apply it to thoſe ſpecifick 
bis only. Therefore the overplus ſo to be laid out muſt be 
tic overplus, after having paid only the debts affecting the eſtate 
{p<citically. In the very next clauſe to that, reſpecting the 
overplus arifing from the real, he expreſsiy direéts the ſums 
viven by the will of Sir R. K. to come out of his perſonal, con- 
cclring that an ample fund for diſcharging his debts. Theſe 
words „ all the reſt, reſidue, and ſurplus of my perſonal eſtate 
after paying debts, c.“ are part of the deſcription of the 
ing given, not a charge upon it. If ſo, then the prior words, 
directing the overplus of the produce of his real eſtates to be 
appacd to the ſame truſts as after directed concerning the reti- 
due of his perſonal, do not operate ſo as to charge that overplus 
with 
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« After pay- 
“ ing debts” 
amounts to a 
charge for 
debts, for 
which very 
little is {uſhct- 
ent, the Court 
leaning that 
way. 


Caſes in Chancery. 


with his debts and legacies ; though if it had been « all the 
« reft of my perional /ubjed to my debts, c.“ that Might haye 
made a dif:crence. 


Lord CHANCELLOR. 


If he had given Black-acre after paying debts, that woule 
ſubject it to debts ; for which a very little is ſufficient, Th, 
Court has leancd that way, if we may be allowed to ſay ſo. 


tor the dau guter. 


He directs the overpius of both eſtates to be laid out in go. 
vernment ſecuritics, and then calls them both together refidu- 
ary truſt eſtate ; which ſhews, he had then raiſed a new idea. 
772. an accumulated fund compoſed of the produce of his real 
after diſcharging the incumbrances upon it, and of his perſonal 
after paying debts, Sc. and then he proceeds to declare the 
truſts of them jointly. Then he has directed the overplus of 
the rents and profits previous to the ſale beyond the intereſt ot 
the reſpective mortgages to go, not for the purpoſes to which 
his perſonal was to he applied, but to ſuch perſons and uſes, as 
he had before directed concerning the produce of his refiuzry 
perſonal eſtate ; 278. ſubject to the charge in aid of the wifes 
income, and for maintenance and education to be divided be. 
tween his daughters at 21. The only argument in favour of 
charging the overplus of the produce ot the rcal with the lega- 
cies, with which it muſt be charged if with theſe debts, ariſes 
from the direction to make good the deliciency of the wile's in- 
come both out of the intereſt of his perſonal and of his relidu- 
ary truſt eſtate. That is not in nature of a legacy, but of an 
annuity. With regard to the other legacies there is no ſuch 
charge as to the reſiduary efiate. Upon the whole he has mani 
teſted a plain idea, that his perſonal would not only pay ever) 
thing of this kind, but alſo leave a ſurplus ; and the words are 
not ſufficient to charge the legacies, debts, &c. on the overp!us 
of the produce of the real, | 


Mr. Hardinge and Mr. Abbot for the creditors. 


Theſe creditors are left unpaid in the ſum of 14,000/. That 
the Court will go to the utmoſt in order to pay honeſt creditors 
is an obſervation very familiar in caſes of this kind. A clear 


intention in this teſtator ſome way or other to pay his creditors 
| is 
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admitted. He bequeathed his perſonal ſufficiently for that: 


hut the queſtion is, whether he has made a proviſion for the . 


poſſible failure of that primary fund; or if not, whether he has 
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wade a proviſion, out of which that obligation reſults. The Winans 
orerplus money, before it becomes ſtock but after taking out the 6,,,%.... 


ſpecifick incumbrances, is to be conſidered as part of the perſonal 
gate. It is to loſe every deſcription of real, and would be Ji- 
dle to debts without an expreſs proviſion. When it becomes 
ack, he diredts the flock to go as the reſidue of his perſonal. 
There are three kinds of reſidue: one after a proviſion for 
{hts; another after a proviſion for legacies-only ; a third after 
: proviſion for both. The firſt reſidue, which he calls reſidue 
and ſurplus, is, after he has made a proviſion for legacies alone, 
conceiving that he has directed it to pay debts in the firſt place. 
|; is impoſſible to diſtinguiſn the words * after” and e /r:bjec2.” 
Batſon d. Lindegreen, 2 Bro. C. C. 94. has decided that. A/. 
„er“ was there ſaid to be an adverb of time; but your Lord- 
% held otherwiſe ; and ſaid, it was the fame as © /ubje@,” 


and held the property to be equitable aſſets. After debts paid 


this fund acquires a new term, vis. © reſiduary eſtate ;” for 


then it goes for the purpoſes of the truſt attaching upon theſe 
monies when made ſtock. It is clear, that when he mentions 
the term © reſidue of his perſonal” he attracts to that deſcrip- 
tion the overplus of the produce of the real. It 1s the ſame, as 
if he had uſed the words; and if he had ſaid both reſidue and 
overplus, there could be no doubt. He then aſſerts emphati- 
cally, that the aggregate fund ſhall be liable to debts, on pur- 
pole leaſt this overplus ſhould eſcape from that obligation. 
With the ſame anxiety he mentions legacies ; as to which, 1 
agree, this fund muſt be charged with all thoſe articles, if with 
any. It means to protect the legatees and the reſiduary legatees 
by an additional fund applicable to the payment of debts. By 
the clauſe to make up the deficiency of the wife's income it is 
ir to be made good out of the perſonal, then out of this reſi- 
duary aggregate fund, if the perſonal fails. There is another 
argument for the creditors. The teſtator intended, that the le- 
gacies, he firſt named, ſhould be paid firſt; then the debts; then, 
and not till then, the refiduary legatees. Now if the reſiduary 
legatee ſucceeds, ſhe will have an advantage over thoſe legatees 
art named; for ſhe will have the advantage of this ſund clear 
from the lbs and the others will loſe the benefit of their le- 
gacies. He may be thought to be providing for a poſſible fai- 
vo. I.  Vuuuu lure 
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1792. lure of the primary fund. There is one paſſage, which does 

>> appear to have ſome colour againſt the creditors ; viz. the di. 

Ve recon that the rents and profits accruing before the ſale ſhall 

Cops marr alter certain deduCtions go in the ſame manner as the income gt 

v. his reſiduary perſonal eſtate. He means by that, that it ſpall 

Coo Starter go in aid of the wife's income. But even admitting that he 

has here uſed imperative words, and that though ever ſo ah. 

| furd, they cannot be got 114 of, he has done the ſame thing a; 

to that part, which favours the creditors. The words « aſter 

« payment of debts,” if they apply to the perſonal only, are 

nugatorv, for the law would have done that; but if to this 

overplus, they have a force. Theſe eſtates would have come to 

his daughter by deſcent without any direction; but the direc. - 

tion to {ell them to pay debts gives it a meaning. Cloudeſley x. 

Pelham, 1 Vern. 411. ſhews, that in theſe caſes the Court leans 

to charge the land. In 2 Fe. 272. Lord Hardwicke ſays, that 

ſuch conſtruction is to be made of wills, as tends to do juſtice 

to creditors, and to attain ſatisfaction of juſt debts as far as poſ. 

ible ; and for that all wills eſpecially in this Court have re- 

ceived a moſt liberal conſtruction. The preſumption always is, 

that the teſtator intended debts to be paid. Therefore this 

overplus is ſubject to the debts ; for the deſcent is broken; and 
it is equitable aſſets. 


Reply. 
The leaning of the Court in favour of creditors muſt not be 
carried ſo far as to be extended to caſes of mere conjecture. 
Theſe creditors did not contract for any charge on the real 
eſtate; and therefore have only themſelves to blame. The 
{cheme of the will is this; he had real, which he choſe to have 
fold ; he had allo perſonal ; and it is admitted, that he thought 
the perſonal ſufficient. He meant this only; to bring together 
what he calls the overplus of the real, and to add that to the 
overplus of the perſonal to form, what he calls, a reſiduary truſt 
cſtate ; intending that the overplus of the real ſhould be that 
money ariſing from the real remaining after payment of thoſe 
ſpecifick debts, and that the overplus of the perſonal ſhould be 
that, which it would have been, if he had ufed none of thoſe 
words, upon which the argument on the other fide proceeds, 
namely, « after payment of debts, funeral charges, Cc.“ to 
which perſonal as ſuch is liable. This ſurplus is to be added to 
the other ; and then certain truſts are to attach upon the two 
together. 
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other. Suppoſe the executors had renounced the probate, 179% 
t accepted the truſt ; they are to ſell the real to pay the ſpe- Kinxrv 
disch debts and intereſt, Till the real ſhould be fold, it is ad- IN te YOM 
mitted, the rents and profits could not be applied to any thing Wirriaus 
zut the intereſt of the mortgages ; after which the ſurplus was 6,900. 
to he paid to fuch- perſons, as were entitled to the intereſt, di- 
ends, and produce of his rehduary perſonal eſtate. Thole 
words can only mean the perſons entitled to it when made a 
find to produce intereſt, dividends, and produce. They are 
driven to admit, that it is not charged till laid out. The per— 
ua! is in truſt for no one till abſolutely cleared of debts. The 
rus of it therefore is not ſubject to debts; and the other 
orerplus is to be in truſt for the ſame perſons as the ſurplus of 
the perſonal. They are to pay all other debts, legacies, funeral 
expcnces, expence of monument and probate, which teſtators 
are not very apt to charge upon real. Thoſe three ſums under 
the other will are not legacies but debts ; and he expreſsly ſays, 
they are to be paid out of his perſonal. As to the declaration in 
the truſt of the reſidue of the perſonal reſpecting the annual 
payment to the wife, that could not be cleared, till it was entire- 
ly gone, becauſe it was an annuity for her life. He provided 
for that there, but for no other legacy whatſoever. Upon the 
whole will the words “ reſiduary truſt eſtate” can at moſt 
mean the overplus ariſing from the ſale of the land after pay. 
ing a particular claſs of debts, and the ſurplus of the perſonal at- 
ter paying another claſs of debts and all the legacies. It his 
meaning was, that the debts ſhould come out of this overplus, 
why did he not direct it ſo at once? It this demand prevails, it 


in not be conſtruing the will but making it. 


Lord CHANCELLOR. 


{ will not call this a caſe clear of doubt. It muſt go upon 
the circumſtances of the will regulated by the inteation of the 
teſtator, as it appears in the will. The leaning of the Court to 
make him do juſtice muſt have bounds ; that is, it muſt be ex- h 18 
tracted from the terms of the will, and not interpoſed by the 12 the Come 
. . . . o charge 
Court. The only queſtion reſulting is this, whether the teſtator had with fm- 
by thoſe words uſed with regard to the overplus of his reg] [LOT 
cdates after payment of the incumbrances upon them, which he warranted by 
his cle | | | R „ the intention. 
19s elcared only to make them amenable to the uſes of his will, 
mented merely that overplus to be divided between his 
enters ſubj<& only to the payments for their maintenance, 

and 
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1792. and for making good the annuity to his wife, or whether he 
has uſed this voluminous phraſe, by which he has combined; 
K1ivoey : . i 5 
„ With the ſurplus of his perſonal, for any other purpoſe, If it 

N eee was a clear purpoſe in his mind to give as much of theſe real 
v. eſtates, as he could, to his daughters burthened only with the 


N annuity to the wife, the natural order of forming the will would 
have been the firſt, I have mentioned. Thoſe words would 
have been the natural manner of doing it: therefore ſome rea. 

fon muſt be found, why in the manner of diſpoſing of that 
overplus he has ſo combined it. I did imagine, there had been 
caſes more in point than the common caſe, where a teſtator 

Where teſla- combines real with perſonal generally. If that was the caſe, 

| 4 there is no doubt, that all the burthens of the perſonal would 

ſonal gene. have been put upon this fo combined with it. There are many 
raſy, thereal caſes for that. The only queſtion is, whether he has put the 


is ſubject to 
all the bur- ſurplus ariſing from the real eſtate diſtinctly in the ſituation of 


| — the ſurplus and reſidue of the peyſonal after diſcharging all 
manner of incumbrances naturally falling upon it, or intended 
to place it in that ſituation, where the literal conſtruction will 
place it, if attention is paid to the word © re/idue” in the man. 
ner in which he has uſed it both as to the real and perſonal, 
The only material words are firſt as to the gift of his real; by 
which, it is true, he has in the reſult and end provided for parti- 
cular debts, but not with a view of paying debts of any fort or 

kind, but with a view of rendering his eſtate ſaleable and the 

produce forthcoming; for he has charged it with thoſe debts 
ſuhſiſting upon and affecting ſuch eſtates, as are reſpectively 

charged and chargeable: ſo in the manner of making that pro- 

viſion he has ſhewn, his object was not to pay debts under a 

notion of diſcharging the obligation, but to provide in what 

manner the true value of the eſtate to be brought forward ſhould 

be aſcertained. He therefore directs it to be ſold, and thoſe 
incumbrances actually affecting it to be paid in order to render 

a balance. It was ſuppoſed, that if he had charged this with 

debts at all, it would not have been charged till laid out, or at 

lotent may leaſt that it would not according to his intention; for I admit, 


n | Irly. What 5 he words 
ae, 3 it may be ſairly argued, what he intended, though t 


the words, by were unneceſſary by the operation of law upon it : but that is a 


which it ap- 1: : k . 3 © : AR 
pears, were difficult argument to raiſe on either fide, for it was raiſed 0 


unneceſſary. both in ſome degree; for theſe words would have been applica- 
ple to all the purpoſes expreſſed, whether he uſed the words 


laid out in the mean time” or not: 278. “ in ſuch propor- 
c tions, 


— 
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« tions, manner, and form in all reſpects, as after directed con- 
« cerning the refidue of my perſonal eſtate ; it being my intent, 
„that ſuch overplus ſhall go with and be conſidered as part of 


CoussMA kes 


« the reſidue and ſurplus of my perſonal eſtate.” The queſtion Wirrians 


ariling upon thoſe words is, what was in his contemplation 
hen he ſpoke of the reſidue and ſurplus of his perſonal; for 1 
agree, that what it was in his contemplation to do with that 
which he called the reſidue of his perſonal, that it was in his 
contemplation to do with the overplus to be conlidered as part 
of the refidue and ſurplus of that perional. The words uſed 
are “ for ſuch uſes and in all reſpects as that reſidue.” The 
firſt queſtion upon that would be, whether the reſidue of the 
real (by the rehdue I mean that ſum remaining aſter the ſpeci- 
fick incumbrances paid) being thrown into the fame fund is not 
to be formed by virtue of this clauſe in the fame manner as the 
reſidue of the perſonal ; for if fo, then it is clear, that the parti- 
cular legacics, he gave in the beginning of the will as to the 
perſonal, will be to be deducted in order to form a reſidue of 
both. The next queſtion is, what is the meaning of the gift of 
the perſonal. He begins that with certain pecuniary legacies 
and a contingent annuity to make good the income intended for 
his wiſe, and then diſpoſes of all the reſt, reſidue, and ſurplus of 
his perſonal eſtate. Thoſe words in that context are the ſame, 
as he uſes before in the declaration as to the overplus of the 
real directed to go as the reſidue and ſurplus of the perſonal. 
When therefore he has made them one fund after providing for 
that particular charge, he proceeds to diſpoſe of both undouht- 
edly ; that is, having firſt ſaid it ſhall be conſidered as the re- 
idue of the perſona], he gives it thus: © all the reſt, reſidue, 
and ſurplus of my perſonal eſtate after payment of my debts” 
not in terms before provided for, “ funeral charges, expences 
Hof probate, a monument, and legacies aforeſaid I give and be- 
©* queath to my executors and truſtees,” The queſtion ariſing 
upon that was properly ſtated thus; whether this gift means 
purely a deſcription of the fund, he was to give, containing the 
charges only as part of the deſcription, or a created charge, by 
which he intended to give the whole, in which he has dire&ly 
included the ſurplus of the produce of the rea}, expreſsly bur. 
thened with thoſe charges. Firſt as to the monument; or if 
there were more favourable charges, which the Court would 
more deſire to execute, if they can be ſaid to have auy deſire 
upon the ſubje&, inſerted here. Could it be contended, that 

Vor. 1. XXXRNX after 


5 See 
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1792. after declaring the ſurplus of the real to be in the ſame condi. 
ton tion as the ſurplus of the perſonal, both ſhould not be charge 
v. alike? That could not be ſo contended after the number or 
N caſes, which would have been cited, if the funds had been more 


3 blended in this will, than they are. Therefore I think here, al 
CoUSSMAKEP. . | ? 

the charges operated and were introduced by the word © af.” 

It is too fine here to ſay, that becauſe the perſonal is naturally 

to be charged, the words, by which he has charged, are to be 

- thrown out. It is then ſaid, ſuppoſe: the executors had re— 

nounced. Suppoſe they had taken only as executors, and had 

renounced ; that would not have made any difference in the 

conſtruction of the will; for the intent of the teſtator is not 

varied. It would have been juſt as if they had not renounced; 


and taking poſieflion they muſt have held to the ſame uſes. 


The laſt clauſe inſerted is, where he provides for another 
accident. It was foreſeen, that there might be an accruer of 
rents and profits, before the eſtates directed to be fold were fold. } 
It was unneceſſary for him to have ſaid any thing as to that by I 
his will, it that argument is to weigh much; for the law would | 
have ſaid, they wuſt have gone like the reſt of the ſurplus. 
He has ſaid directly, what the law would; namely, that they 
ſhould go to the fund by way of acceſſion to it to the ſame per- 

ſons and uſes, and in the ſame proportions, as the intereſt, divi- 

dends, and produce of his reſiduary perſonal eſtate before given. 

. If any thing turned upon it, I ſhould think, the word “ pro- 
& duce” was not to be conſirued in its extenſive ſenſe as a pro- 

duce by ſale, but as a produce by annual profits. Whether if 

the teſtator had heen aſked, what he meant, he would or would 

not have ſaid he meant to give the whole to the children clear 

of debts, Sc. and have directed accordingly, is more, than 1 

know. If it was open to conjecture, there is great room to ſul- 

pect, he would have given the ſurplu- to his two daughters di- 

rectly. But the ground, I go upon, is this; that the words © re- 

« ſidue and ſurplus” of the perſonal mentioned in the firſt 

clauſe, with which he has combined this overplus, muſt mean 

the ſame thing as the words © reft, reſidue, and ſurplus” of 

the perſonal in that clauſe, where it is directed to be diſpoſed 

of and ſubjected to certain burthens, of which the debts and 

legacies make part. Upon the whole therefore | this overpłus 

muſt be deemed ſubje& to theſe charges. Let that .decree be 

made in both cauſes. What was ordered. to be ſold, is any” 

.anets ; 
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affets; but what has deſcended, or was deviſed without any charge 1792. 
for debts, is real. Let the coſts of all parties come out of the „I 


* | Coſts of all . 
oy ak 
JENNINGS »v. PEARCE. 
March 12th, 1792. 1792. 


down, order 


tiff upon motion of courſe obtained an order to amend. obtained of 


When the plea came on to be argued, Mr. Alexander for the De- RR 


fendant ſaid, that as the Plaintiff declined to argue it, he had r 


only to pray, that it might be allowed with coſts. ed on Defen- 
| dant: Plain- 
tiff not ap- 


Mr. Zollift for the Plaintiff pearing when 


the plea came 
Stated the fact, that the order to amend was obtained and en to be ar- 


gued, it was 


ſerved upon the Defendant; and contended, that the Plaintiff „ 
was entitled to amend on payment of 20 ſhillings coſts only. Sg with 


AE a Sid had been ſet down for argument the Plain- Ar plea fet 


cults. 


Lord CHANCELLOR 

Aked Mr. Mitford as to the practice in caſe of a plea or de- 
murrer ſet down, where the Court has made an order to amend, 
whether-that will diſpoſe of the plea or demurrer. 


Mr. Mitford. 

When a plea or demurrer is put in, and the Plaintiff will 
amend, upon allegation that it is not ſet down to be argued, he 
prays to amend upon payment of 20 ſhillings coſts : but if it 
is ſet down, he cannot without full coſts. - So upon ſubmiſſion 
to exceptions after an anſwer is referred, the ſame coſts are paid, 
s if the exceptions were allowed. 


Lord CHANCELLOR. 


The queſtion is, whether the circumſtance, that the Court has 
granted an order to amend, does without more ſtrike off the 
plea. The conſe quence is, that the order was obtained either on 
a right or a wrong ſuggeſtion ; and then the queſtion is, whe- 
therthe ſuggeſtion, that the Defendant has not anſwered, is a true 


ggellions when he has pleaded. Does that liberty to amend 
diſpoſe 
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1792. diſpoſe of the plea in any way, end leave the coſts upon the De. 
Jenxmes fendant, or is he at liberty notwithſtanding that to go on and 
1 argue the plea and get the coſts? If not, I ſhould adviſe him to 
ſet aſide that order for irregularity; and I would make the 

party, who had been guilty of the irregularity, pay the coſts of 

all, that had been done, as well as of the motion. I have nothin» 

before me but the plea ; theretore I think, the proper order for 

me to make is to allow the plea with the common coſts. But 

if upon looking into the praclce it turns out to be the rule, 

that the order obtained to amend does ſtrike the plea off the 

Amended bill record, it muſt be ſo; but I have great doubts about that, If 
woutof the date of the order to amend the bill appears upon the record, 


Court by al- 1 
lowance of and the plea is allowed to this time, I think, the amended bill 


c ſterior . a : 
10 A*. of is ſtruck out of Court by allowing the plea, ſuppoſing the plea | 


r= 7 ot og to ſtand; for the amended bi will be prior to the allowance 

of the plea; and then will not the poſterior allowance of the 
Motion of Plea apply to it? It would be otherwiſe, if the date of filing the 
«pg og amended bill was poſterior to the plea, for then the plea upon 
murrer to the record would not apply to it. The terms of the motion of 
amend e courſe after plea or demurrer put in for amending on payment 


bill on 20 
ſhillings coſts Of 20 ſhillings coſts are upon ſtating, that the plea or demurrer | 


- mult ſtate, . ; a a a 
that the glen is not ſet down. But let the practice be inquired into; for one 
or dcmurrer way or other the Plaintiff ſhall certainly pay all the coſts. | 


18 not ſet Is 
down, There is an irregularity ſomewhere ; and wherever it is, the 


coſts ſhall fall. 


Mr. Holliſi then acknowledged, that he did not appear for the 
Plaintiff, but only ſtated the facts as within his own knowledge. 


Lord CHANCELLOR, 


Tf the plaintiff does not appear, the order for allowing the 
plea is of courſe; and he may diſpoſe of it as he pleaſes. 


Plea allowed (g). 


(eg) Hinde's Chan, Prac. 225. 1 Harr. Chan. Proc. 271. 
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CRESSET 1. MM 11:23 0 N. 


March 12th, 1792. 


HE bill was to perpetuate the teſtimony of witneſſes to a 
T right of common and of way. The Plaintiffs claimed 
as lefſees of a manor under the Biſhop of I/inche/ler ; and the 
zi charged, that the © tenants, owners, and occupiers of the 
„ ſaid lands, meſſuages, tenements, and hereditaments in right 
thereof, or otherwiſe, have had from the time, whereof the 
memory of man is not to the contrary, have and of right 
« ought to have common of paſture for their horſes, ſheep, and 
« other cattle in a certain waſte called Brown Clee Hill, Sc.“ 
There was a ſimilar charge of a right of way deſcribed for 
themſelves, their horſes, ſheep, and other cattle to and from 
the ſame over certain encloſed lands belonging to the Defen- 
dant, The bill alſo charged, that the Plaintiffs were in quiet 
polleſſion; but that the Detendant threatened them , with ac- 
tions, when their witneſſes ſhould be dead. There was a de- 
murrer to the whole bill ſor four cauſes : firſt, that the Plain - 
tiffs had no equity: ſecondly, that no legal right of common 
was tated in any one: thirdly, that ſeveral Plaintiffs having 
diſtinct rights were joined in the ſame bill: fourthly, that it 
was not ſtated as to what meſſuages in particular, the rights of 
common and of way were claimed. 


Mr. Lloyd for the Plaintiffs. 


As to the firſt cauſe of demurrer the diſtinction is ſettled, 
hat the Court will not permit any bill for this purpoſe if the 
Plaintiffs can try their right at law: but where they cannot, 
they have no other courſe than by bill. That point was deter- 
mined in the Duke of Dorſet v. Serfeant Girdler, N C. 531, re- 
cognized in later caſes. There a demurrer, becauſe the Plain- 
had not verified his title at law, was overruled upon that diſ- 
tinttion. That has drawn the line, and eſtabliſhed caſe, that 
the bill is proper, where no action can be brought, and the 
perſon threatening will not take the proper courſe to try it at 


law. Theſe parties are in quiet poſſeſſion, and are only threa- 
tened, | 


Vol. I. Yyyyy Lord 
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Demurrer al- 
lowed to bill 
to perpetuate 
teſtimony to 
a right of 
common and 
way, becaule , 
charged ſo ge- 
nerally, that 
Defendant 
could not 
know the 
point to be 
examined to. 
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Crest 
V. 
Mirrow. 


that you are at liberty to prove any right? Special pleading 


gined. 
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Lord CAANCELLOR. 


What was done in the caſe of Vebley v. the Duke of Rulland, | 
which came before Lord Bathur/t, and went to the Houſe gf 
Lords ? 


For the Plaintiffs. 


That was a bill for relief. As to ſecond cauſe, the Plain. 
tiffs have ſhewn a ſufficient right to enable them to examine 
their witneſſes: the Mayor of York v. Pilkington, 1 AK. 282, | 
There the Plaintiffs ſtated only, that they claimed a ſole right 
of fiſhery. There are ſeveral rights of fiſhery ; but it was not 
thought neceſſary to ſtate, whether it was a ſeparate fiſhery, a | 
free fiſhery, or common of fiſhery, but only that it was a ſole 
right of fiſhing. It is not neceſſary to ſtate it with the ſtrict. 
neſs of ſpecial pleadug, 


Lord CHANCELLOR. 


Do you ſay that this right of common is appendant or ap- 
purtenant to the premiſes? That, I ſuppoſe, is, what is intended 
to be proved. But by the words “ or otherwi/e” do you mean, 


depends upon the good ſenſe of the thing; and ſo does plead- 
ing here; and though pleadings in this Court run into a great 
deal of unneceſſary verbiage, yet there muſt be ſomething ſub- 
ſtantial: the party muſt claim ſomething. Ought not the De- 
fendant to know, to what you mean to point your commiſſion ? 
He may examine, if he pleaſes, and cannot without that. If you 
want to perpetuate teſtimony to any given right, it is capable 
of deſcription. At preſent I do not ſee, what there is to prevent 
you from going into the wideſt examination, that can be ima- 


Allow the demurrer. 


C ales in Chancery, 


TEW ov. EARL OF WINTERTON. 
AL J Arn Can: JO. 


March 15th, 1792. 1792. 


WIDOW was entitled to an annuity ſecured by bond in Intereſt of 
bar of dower. By the decree the arrears were to be 22507 am 


the real was charged, hecauſe it would have been liable to Æ Z. 44 ( 
dower. On farther directions one queſtion was, whether ſhe AS 
-ould have intereſt for the arrears. Crt CA AST 


Mr. Mansfie/d and Mr. Lloyd for the Widow. 


The Court will give intereſt, where it is, as the books call it, 
the bread of a wife or child. This is as ſtrong a caſe as any, 
for it is her ſole intereſt ; and ſhe was really a purchaſer for 
valuable conſideration, the huſband upon giving this bond 
having got poſſeſſion of all her fortune. Ferrers v. Ferrers, 
Talh. 2. Draper*'s Company v. Davis, 2 Alk. 211. Newman v. 
Auling, 3 Atk. 579. 2 FVeſ. 661. Batten v. Earnley, 2 B Vill. 
163. 


Solicitor General and Mr. Mitford contra. a 


The caſes mentioned in the books as caſes in which the 
Court would give intereſt, as where the wife borrows money, 
Ec. are not a ſufficient ground for it. In Lindſey v. be- 
fore the Lords Commiſſioners in 1780 it was refuſed, though it 
was a very hard caſe, in which Mr. Beckford by means of his 
large fortune held her out a long time. 


Lord CHANCELLOR. 


Jam inclined to give intereſt, I muſt look into thoſe caſes 
to ſee, what I can ſay to the ſuitors of the Court and to the 
world as a ground for doing it. I have formerly thought of por interet 


tnoſe caſes; and it appeared to me, that the Court never regu- * cars of 
g | annuity in bar 
larly proceeded upon an allowance of intereſt, except where ofdower ſome 


ſome tranſaction or converſation paſſed between the parties, — 3 


irom which a ſpecies of contract, that there ſhould be intereſt forbearanceis 


: neceſſary :_ 
upon the forbearance, could be inferred. Poverty, compaſſion, compoſſion, 
Sc. have been the reaſons, which have influenced the Courts har l. bos. 


according rowed money, 
N i N 


there mult be 
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1792. according to the printed caſes, which are ſo indiſting, that 

| cannot decide upon thoſe principles. I ſhould be very lorry 
Teuto give as my reaſon for doing it, that ſhe was in diſtreſs, or 
Far of had borrowed money, c. But I think, I cannot now enter 
Wisrzxrox. into this point, after the Court has determined, that ſhe ſhould 
have this made up to her by computing the arrears and paying 

them from the perſonal, and has charged the real in aid gr 

that by a very ſubtle equity, becauſe if ſhe had not made 3 

contract of forbearance of dower, the entailed eſtate would have 

lntereſt given been liable to her dower. The caſes, where the Court has given 
againſt truſ- intereſt, are, where truſtees or executors are bound by their 


tees and exe- 


cutors keep- duty and truſt to make payments regularly, and have kept 


2 e | = money in their hands. There the Court has upon farther direc. 


2 of tions given intereſt. 
rut. 


1 


THOMAS v. DAW E IN. 
April 20th, 1792. 


Appetotment N exception was taken to a report appointing a receiver, 
in the diſere- for that the Maſter had appointed A., when he ought to 
2 me have appointed B. 

e Lord CHANCELLOR 
To ſupport 


an exception Doubted, whether a report, which does not require conhr. 


5 facial mation, can be excepted to. 
objection. 


Mr. Lloyd for the exception, 


Cited Cruiſe v. Hunter, 2 Bro. C. C. 253. as an authority for 
that. 


Mr. Mitford for the report. 


The appointment of a proper perſon is left to the diſcretion 
of the Maſter; and the rule, which was recogniſed in Cruiſe v. 
Hunter, is, that Tome ſubſtantial objection to his appolntment 
mult be made out. 


Lord CHANCELLOR. 


T agree entirely in that principle. There muſt be ſome ſub- 


Rantial objet ion to induce the Court to overturn the appoiut- 
ment 
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ment of the Maſter. Both theſe gentlemen are as to character 1792. 
Sr perfectly equal. The report is properly ſhort. It would 2 
not have been right in the Maſter to have ſtated all the detail e, hon 
of the reaſons, which induced him to make this appointment. 
Queſtions are not to be brought betore the Court in this way, 
merely to try which way the ſtick will fall, and for the chance 
that another Judge may by accident be of another opinion. 
Every report may be objected to in the ſame way. Therefore 


liſmiſs the exception. I do not like exceptions to theſe re- 
ports. 


* 


— — 


AN ON Y M O u 
April 2h, 1792. 


YR to open a bidding of 5020. upon the ground of g; adings ite 


miſtake: as to the time of ſale, and an overbidding ot 2 he 
enent o 
150¹. the ſuitor and 
eſtate, not of 
1 | the purchaſer, 
Lord CHANCELLOR os 


was too late, 


Refuſed it, ſaying he would not open it for a leſs overbidding and the over. 
than 5007. and that the circumſtance, that the bidder was too 22 is 
late, is no ground at all; for the Court gives its aſſiſtance to 

open biddings for the benefit of the ſuitor and the eſtate, not of 


the purchaſer. 


Ex parte BROMFIELD. 


April 28th, 1792. 


2 growing on the eſtate of a lunatick was cut under ,... | 
: imber on 


an order of court founded on the Maſter's report, that eſtate of luna. 
tick cut un- 


it would be for the benefit of the lunatick, and was ſold, and oat ltr.” 


the produce was paid into the bank on account of the lunatick ; court, (old, 
and produce 


but there was no direction as to the future application. After paid into the 


the death of the lunatick the heir at law petitioned for the Gas! "of 


money, and was reliſted by the next of kin. 1 
| er mt 

i | on petition by 

VOI. J. 2222 2 V. bis heir for 


454 Caſes in Chancery. 


1792. Mr. Mantſield for the heir. 


— — 0 . . . 

Ex parte In Maſon v. Maſon cited in Tullit v. Tullit, Amb. 371. the 
Baomkierv point was expreſsly decided, that the right to the money arif. 
for the money: 6 ſale of tl 

Lord Chan. ing from the ſale of the timber remained in the heir, Juſt as it 
ror brag, continued timber. That caſe has been examined, and is 
the Court may rightly lated there. So in Zu//7t . Tullit, in which it was Cut 
do it for luna- : Tg. \ 

ticks benefit, Without an order by the Court. 


but only on 


' preſſing occa- | 
Ns: thas Lord CHANCELLOR. 


when proper- 


ty is convert. In that caſe, I am told, the accumulation of the money 
ed, equity will 15 x 
ded a Poe alſo as well as the principal was ordered to be conlidered as 
the repreſen- real. 
tative if done 


by breach of A ? 
145 got ir For the heir. 


by accident, 


the Court, os That does not appear in the report. In the caſe of the 
8 e Marquis of Anandale, 2 Vef. 38 1. Lord Earawicie coulidered it 
on account of 4 2 ſettled point, that the timber ſhould he conſidered as part 
yi r of the real eſtate, and ſo if turned into money for the conve— 


Ed 2 nience of the eſtate. [Inwood v. Tawvine, Amb. 417. was a caſe of 
made on peti- an infant purchaling in a jointure efiate, and is rightly ſtated 
. there with this additional circumſtance, that the mother, who 
either repre- was the jointreſs, concurred in the petition to have the Jointur 


N N ON — eſtate purchaſed in for the benefit of the infant. That caſe was 
determined againſt the widow claiming as adminiſtratrix, and 
goes farther than any caſe ; for according to that even if guar- 
dians or truſtees do it without an order by the Court, and not 
wantonly but prudently, the property ſhall be changed; which 
ſcems to have been excepted in the other cales. Lord Norll- 
inglen there laid ſtreſs upon the acts of the infant conſidering it 
a8 ; real eſtate, and theretore thought, it ought not to be changed 
for her perſonal repreſentative. Search has been made in thc 
office for lunaticks; and no order has been found, that inti- 
mates any intention in the Court to change the right ſo as to 
give it to the next of kin inſtead of the heir. The carlieſt is 

13th of March, 1764, in the matter of Aune Hunt. There all 
directions as to the application of the morey were exprels!) 
reſerved ; and there was no difpute afterwards, I believe, be- 
cauſe the ſame perſon was heir at law and next of kin. In the 
matter of Griz/!omz, 2d Nov. 1771, the Court paid the money 
to the heir, the property not being changed. In the matter ot 
.Calthorpe, 31/t July, 1786, it was db to be placed to the 


credit of the matter under the title cf the lunatick to the tim- 
ber 
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er account; which ſeems, as it your Lord/hip thought, it was 
\ferwards to be confidered, to whom it ſhould belong: other- 
viſe it would not have been kept as a ſeparate account, but 
111d have been ordered to be paid in generally to the credit 
of the Junatick. In the matter ot Bevan, III March, 1771, 
delore Lord Apfley, the lunatick being in debt by ſpecialty it 
was ordered, that the rehdue of the money after paying coſts 
Gould be applied in diſcharge of his ſpecialty debts. The par- 
ticular ground for applying it to the ſpecialty debts does not 
appear; perhaps it was, becauſe thoſe would fall on the real 


gate. The reſult of the caſes is, that where it is cut, not by 


order of the Court, the nature of the property ſhall not be 


changed: and that it is done by order will not vary the caſe. 
{+ 15 exactly the fame, if it is prudent, whether it is done by 
order or not, but afterwards approved by the Court as prudent. 
There is no reaſon, why the heir ſhould have it in one caſe 
aud not in the other. There is hut one cafe, in which the 
nature of the property was changed; that was She//y's cale, in 
1773: but there was no conteſt, and the {ame Solicitor acted 
for all parties. 


Solicitor General and Mr. Mitford for the next of kin. 


The principle of all the caſes 1s, that where the property of 
an infant or a lunatick is concerned, the Court will not permit 
1 wanton change of the circumſtances of that property to change 
the rights of his repreſentatives after his death. But for that 
it muſt he a wanton change, or what is conſidered as equivalent 
to that, as if there is not a ſufficient neceflity. Lord Northing- 
n in Inword v. Twine confiders it fo; and referring to Lord 
incſlelſea v. Noreliſſe, 1 Vern. 435. proceeds thus: It is 

* there ſaid, the Court might do it by decree : it is here done 
* by order : that makes no difference. It is there ſaid, truſ. 
tees cannot do it at their will and pleaſure: I ſubſcribe to 


* tne 1nfant.” That caſe of Lord Winchelſea v. No: cliffe was 
:ccided with conſiderable ſolemnity before the Lord Chancellor, 
ine Her of the Rolls, Chief Baron Atkins, and Mr. Juſtice Lut 
ce. Truſtee of an infant's eſtate with the ſavings of the 
cal purchaſed lands lying commodioully for the benefit of the 
aut, in caſe when of age he ſhould accept it. He died under 
150; and the queſtion was, whether the heir ſhould have thoſe 

lands, 


1792. 
—— 
Ex parte 

BromFitio. 


* that opinion, that they cannot do it wantouly; but the Court © 
* wi!] ſupport them, where it is manifeſtly for the benefit of 
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1792. lands, or the truſtee ſhould keep them and account for tee 
. money to the adminiſtrator. Mr. Juftice Lutwyche held, that 
Baourizry. the truſtee ſhould keep them and account to the ad miniſtrator: 
but he ſeems to have been of opinion, that if the title had veſt. 
ed in the heir by the conveyance, his judgment would have 
differed conſiderably. The Cie, Baron was of the ſame opi. 
nion. The Nlaſler of the Rolls differed, and held, that the heir 
ought to have the lands. He took notice of Dennis v. Badd, to 
ſhew that a mortgage bought in by the committee of an idiot 
would not go to the perſonal eſtate. The Lord Chancellor agreed 
with the Judges; and ſaid, there was a difference between that 
caſe and Dennis v. Badd; for in the latter if the money had 
come to the hands of the executor it would have been liable in 
equity to the mortgage debt; and the heir might have com. 
pelled the application of it to that. The Lord Chancellor admit. 
ted, that if the Court had ſeen upon application, that it was for 
the benefit of the infant, the Court might have changed the 
property. Therefore they conſidered the manner, in which the 
truſtee had treated it as very important; and upon finally dif. 
poling of it they held, that this purchaſe was ſo far to be con. 
- fidered as a proper act for the benefit of the infant, that the 
truſtee was to account for the rents and profits of the lands only, 
and not for the intereſt of the money. Fernon v. Vernon de- 
cided by your-Lord/hip was ſimilar to Lord Winchelſea v. Ner- 
cliffe, except that in the former it was clear, that the truſtees 
acted right; in the latter it was laid out merely as being com- 
modious, which is a great latitude. In Fernon v. Vernon an 
eſtate was given to an infant on condition of paying as much 
from his perſona], as had been paid for the purchaſe of the eſtate. 
The truſtees applied the perſonal eſtate according to the condi- 
tion; and your Lordſhip thought, the perſonal repreſentative 
had no right to call it back, becauſe the change was not made 
wantonly, though without order, but was for the benefit of 
the infant in purſuance of a condition, by which he was to hold 
beneficial property, which he could not otherwiſe have had. 
In Ex parte Ludlow, 2 Ath. 407. Lord Hardwicke was of opinion, 
that committees, Cc. might exerciſe the ſame power as to cut- 
ting timber as any other diſcreet perſon, being abſolute owner; 
but as in that caſe they appeared to have applied the perſonal 
with regard to their own 1ntereſt, they were ordered to make it 
good. Suppoſe a fire had broke out in a lunatick's eſtate con- 


Gting of buildings; the Court would direct the perſonal to 5 
. laic 


Caſes in Chancery, 


lad out upon thoſe buildings, though againſt the perſonal re- 
preſentatives and for the heir, being that which a diſcreet owner 
of the eſtate would do. Shelly caſe, which is ſtrongly in point, 
was conteſted by the heir. The firſt application was adverſe. 
An elder brother originally committee was diſcharged, and a 
younger brother appointed. When the order for cutting the 
timber was made, the heir did oppoſe : but upon the order for 
diſtribution of the money to thoſe entitled after the death of 
the lunatick, it does not appear, that he did oppoſe, and the 
words of that order do import conſent : for it recites the ſeveral 
parties as appearing by counſel, and among them the heir, and 
fays, that they ſeverally conſenting to the prayer of the petition 
it was ordered to go to the perſonal repreſentative. That docs 
not ſhew, the whole matter was with conſent of the heir. Ile 
conſidered the firſt order as deciding it, and therefore did not 
oppoſe upon the ſecond. There are other caſes, in which the 
Court has conſidered the power, it has to diſpoſe gf the pro- 
perty of the lunatick in this way as depending on the propriety”) 
of the application. In Ber an's caſe it was applied for debts ; 

for ſpecialty debts, it is true; yet that would alter the ſtate of 
the funds at his death as between his perſonal and real repre- 
ſentatives; for unleſs the heir had a title to be reimburſed out 
of the perſonal], in reſpect of what the real diſcharged, this was 
es much a converſion as to him as any other converſion. In 


infant, but loſt to his family, is not ſatisfactory. But that 
of the infant or not; and the circumſtance of his heing tenant 


judgment upon that. Maſon v. Maſon was the Norfolk caſe 
mentioned by Lord Hardwicke, 2 Ve. 384. In that caſe the 
Court proceeded to execute the contract; and atted, inconſiſt- 
ently with what was done in other caſes, if they ordered it to he 
cut for the benefit of the infant, and at the ſame time to be con- 


Tullit v. Tullit it does not appear, whether it was for the benefit / 
of the infant to cut the timber or not. The guardian did not 
cut by authority of the Court; therefore it ſtands indifferent 
upon the report. The diſtinction taken there, that guardian 
may alter the nature of the property of infant tenant in tail, not 
of infant tenant in fee, is ſingular. A remainder-man has as 
frong a claim as the heir apparent of tenant in fee. The rea- 
ſon given in ſupport of that diſtinction, that it muſt go to the 
remainder-man, and then would not be for the benefit of the 


!hews, the Court looks to the fact, whether it is for the benefit 


in tail, inſtead of tenant in fee, is enough to influence their 


vor, 6 A ſidered 
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438 
1792. 


—— 
Ex parte 
BROMFIELD, 


a dium; and the language of the Chancellor has not much 


It is impoſſible to fay, that if the Court directed it rightfully, 
and the committee did it wrongfully, in both caſes it is to 90 


for the petition, on the goth December 1977 the money was 
on petition of the perſons appearing to be next of kin ordered 


to be paid to them; and no queſtion was made by the heir, 
In Grim/{one's caſe the application was by the heir at law. The 


have made a different deciſion in Hearle v. Greenbank, 1 Ve. 


was very much impaired ; and it was doubtful, whether he was 


commiſſion, Lord Hardwicke would not recall it. He ſeems to 
have concluded, that if the property is meliorated hy the act, 


Grim/tone, Amb. 706. there was a change by order. It was f 


Caſes in Chancery, 


ſidered as real eſtate; and if it was conſidered as a way. 
ton change, and therefore as not changing the rights gf 
the repreſentative, it was wrong to proceed any farther, 
Either way that caſe is bad. In 2 % 384. there is only 


connexion with the cafe, upon which he was giving judgment, | 


to the heir. In Zunt's caſe in the ſame lunacy, as is mentioned 


timber was there cut by the agent of the committee under pre. 
tence of repairs and decay without order and without the know. | 
ledge of the committee or the receiver. On the 8th Augy// | 
1772, before Lord Ap/iey in the ſame caſe there was no diſpute. 
In 1787, in the matter of Clarke:a lunatic, it was ordered to 
go with the reſt of the perſonal to the reſiduary legatee. If the 
principle contended for by the petitioner had exiſted, it muſt 


298 as to the freehold leaſe, which was originally leafehold.. } 
In Sergeſon v. Scaley, 2 Ath. 412. at the time of the purchaſe of 
real with part of the perſonal the underſtanding of the party | 


competent to aſſent; but as it took place two years before the 


the Court will do it, unleſs in that caſe the next of kin, or in 
this the heir, can ſhew good reaſon to the contrary. In Ex parte | 


judged proper to apply the ſavings of the perſonal in paying of! 
mortgages. That was done; and Lord Northington directed, 
that the terms ſhould attend the inheritance. Lord 4pfley firſt 
thought that order wrong; and therefore declared the truſtee, 
to whom the terms were ailigned, to be a truſtee for the net 
of kin to the extent of the ſum applied in diſcharging the mort: $ 
gages, Afterwards on a rehearing of the petition, on which 
the laſt order was made, the Lord Chancellor was aſſiſted by 
Chief Juſtice De Grey and Baron Smith ; and he changed his 
opinion, agreeing with the Chief Juſtice that the order made by 
Lord Northinston was right, and the laſt order wrong, againſt 


the opinion of the Baron; and the Chancellor laid down the 
general 
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general rule, that the eftate of a lunatick is not to be altered, 
with this qualification that that rule muſt be properly under- 
good, that the real principle in managing a lunatick's eſtate is 
to do, what is for the benefit of the lunatick; that if in all 
caſes all the ſavings of the real ſhould go to the next of kin, it 
would invert the principle, that the Court every day lays out 
thoſe ſavings in repairs and diſcharging incumbrances on the 
real; and that though the caſe of an infant diſſers from that of 
a lunatick, becauſe the former can diſpoſe of perſonal ſooner, 
than he can of real, yet in many caſes the Court will order 
the money of an infant to be laid out in diſcharging incum- 
brances, and even in keeping up houſes and gardens, as in the 
caſe of Lord Shafteſbury lately. If the principle will apply in 
favour of the heir, it will for the next of kin. In Mr. $-/by'3 
caſe there was a deviſe to his mother on truſt after paving cer- 
tain charges to convey to Mr. Se/by himſelf. If ſhe had made 
1 conveyance, he would have taken as a purchaſer, and it 
would have gone to the heir ex parte paterna: as ſhe did not, 
it deſcended to him from her. He had both the equitable and 
legal title. After his death it was claimed by his paternal heir, 
who filed the bill. Your Lordſip thought, there was no ſuch 
equity; that as it was indifferent to him, in which way he took, 
the right of devolution to the heir muſt fall according to the 
accident ; and the bill was diſmiſſed. Here there is nothing 
to create an equity for the heir to have this perſonal property 
again converted into real. This being a caſe, in which the 
timber has been cut by the Court for the benefit of the lunatick, 
and the produce having been carried to the account of the luna- 
tick's eſtate, it is to be conſidered as perſonal; and whatever 
is the caſe, where it has been cut wrongfully, yet where the 
Court has ſaid, it is for the benefit of the lunatick, and there is 
no attempt to ſhew ſurpriſe, the Court has never aſſiſted the 
heir againſt the perſonal repreſentative. The report, upon 
which the order to cut was made, clearly ſhews, that it was 
tor the lunatick's benefit; for this timber was decaying daily, 
and occaſioned daily injury to the reſt of the eſtate. Therefore 
i he had lived, he would certainly have been injured, if it had 
not been cut. If it was neceſſary to increaſe the allowance af 


a hmatick, the Court would cut down timber not ecaging, if 


m would render his ſtate more comfortable. 


Reply. 
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take the beſt eſtate, he BEA get. {Ev parte Ludlow only ſhews, 


in Inapcoad v. Twine there is not a hint, that the property can be 


providing for lunaticks De Prærog. Regis 17 Ed. 2. c. 9 and 10. 
ſays, that their lands and tenements ſhall he kept without waſte, 
and that the reſidue beyond their maintenance ſhall be kept to 
their uſe, to be delivered to them when of right mind, ſo as 


tick than tenant for life has; it would be waſte in both. How- 
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Reply. 

In Shelly's caſe the firſt order was made upon the application 
of the committee without any notice, as appears, to the heir. 
It afterwards paſſed without argument; and in the preſence 9 
the counſel for the heir among the reſt, who, as the order 
recites, ſeverally conſented, the diſtribution was made. So in 
the firſt caſe it was in his abſence; and the next time it was 
by conſent of all parties. As to the other caſes, in that of the 
lunatick it was evidently for the improvement of the real eſtate, 
and there is nothing in the ſtatute giving the Court its autho. 
rity with regard to lunaticks to prevent the application of the 
perſonal to improve the real, which was the object, by buying 
in the mortgages. In Lord F/incheljea v. Norcliffe, there being 
no clection, all the other queſtions were out of the cafe. Fer. 
non d. Vernon was only a caſe of a condition for the benefit of 
the infant. In Hearle v. Greenbank the truſtee was obliged to 


that a committee may repair the-eſtate of a lunatick. S 
v. Sealey was not a cafe of an infant or à lunatick; neither was 
Selby's. caſe, which was only a caſe of two rights. 


Lord CHANCELLOR. 


The anſwer to that. caſe is, that the equity merged in his 
life. 


Reply. 


What is ſaid in the Marguis of FUENTE Cafe, is the reaſon- 
ing of the Court on the caſe, and not a looſe dium. Except 


changed. It is no wonder, the Court is ſo cautious. The ſtatute 


that ſuch lands, c. ſhall in no wiſe be aliened. This Court 
has no more authority to cut timber upon the lands of a luna. 


ever, where it would be miſchievous to let it ſtand, the Court 
may, under the power it has long aſſumed, order it to be cut, 


but in that caſe it ought to be conſidered as ſtanding. IT py 
2 | | or 
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Gr liſe cannot cut it, if ever ſo advantageous for the remainder- 1792. 
man or reverſioner, unleſs they chooſe. It may be ſaid, there —r— 
is a difference between the authority of the Court over lunaticks TOY 
und idiots with reſpect to their real and perſonal property. As 

to the real there are exprels reſtrictions from waite and aliena- 

tion: the other depends upon the general juriſdiction of the 

Court as guardian, where there is no other, and as ſuperin- 


tending the conduct of guardians. 


Land CHANCELLOR, 

'f there is any principle, to which theſe caſes can be brought 
in order to make them conſiſtent, I have not obſerved it upon 
the ſtatement of the caſes now; for I think ſome of them in 
their deciſions, many in their ſayings, have a repugnance, that 
will require farther examination ; therefore I will look into 
them, and particularly the collection of orders in this Court, 
which have been ſtated. If I am at liberty to follow the prin- 
ciples and reaſons of natural juſtice, they are very ſtrongly ex- 
preſſed by Lord Northington in that caſe in Amb. It is ſaid, that 
by the ſtatute of proviſion for lunaticks the Court cannot med- 

le with the eſtate in cutting timber. If that is true, it proves, 
that the Court cannot upon any account whatſoever apply the tim- 
ber growing upon a lunatick's eſtate even to the moſt urgent per- 
ſonal occaſions of the lunatick; that though he was preſſed with 
dehts, which rendered his maintenance impoſſible, or which 
would bring his perſon into a gaol, for he muſt be ſued for his 
debts, the Court could have no right to cut the timber, becauſe 
the King has promiſed to keep his lands without ſpoil or waſte. 
I doubt, whether it is poſſible to aſſimilate the caſe of a luna- 
tick tenant in fee to that of tenant for life impeachable for waſte; 
lor the latter has no property in the timber at all; and there. | 
lore waſte by him has a different conſideration from that waſte | 
mentioned in this ſtatute, which only means without deſtruc- Wade in the 
tion; and does not hinder the committee under the authority date pro- 


of the King lrom making uſe of thoſe opportunities, which the LES 
deſtruction, 

openly of the lunatick would enable him if in poſſeſſion of not that fem 
lis ſenſes to make uſe of, to deliver himſelf perſonally from Mobo wag 
any preffing urgency. When that is gone, I cannot diſtinguiſh peachable is 
between lunaticks and infants; and it not, there are, I conceive, N 
many caſes, which prove this power more diftinctly, than the 
caies of luyaticks do, though that of Grim/icre goes a good way. 
it 1s Tzid, the Court has more power over the perſonal than the 

Voz. I. 6 B real 


462 Caſes in Chancery, 


1792. real property of lunaticks : that gocs back, and inſiſſs, the 
e authority of the Court does not go to touch any part of the in. 
Daonfistb. heritance, or to diminiſh it, becauſe it is to be kept without 
waſte or alienation. It is clear, that in eſtimaticn of law at the 
death of a luwatick under theſe circumſtances this money i; 
part of his perſonal property. Suppoſe ſimple contract creditors 
of the lunatick were to he paid ; it would be difficult, under 
ſuch a pretence of equity as the heir now makes, to contend for 
the application in his favour not only againſt perſunal re. 
preſentatives in general, but againſt the creditors. When once 
I conſider this as part of his perſonal eſtate, F cannot reaſon jt 
out of that caſe but upon the ſuppoſition of an equity for the 
heir to recall the legal ſituation of the aſſets of the lunatick, 
and to apply them to his uſe; and I conceive that difficult, 
and that the caſe does not warrant me in doing it upon other 
ground than this, that where a committee or guardian is in- 
truſted with the care of an eſtate, and has abuſed that truſt 
with a view of changing the quality of the eſtate to ſerve his 
own intereſt, there ariſes an equity to undo the act tortious in 
that way. But I know no rule of equity upon a leſs ground 
than that. Perhaps the Court, where guardians or committees 
have without order taken upon themſelves to change the pro. 
perty, will, particularly where there is a cauſe in Court, con- 
ſider it as matter of fraudulent management; for that is the 
ground, upon which the Court muſt proceed. I think, I remem- 
ber an application once, where timber had heen cut down by a 
ſtranger tortiouſly; and it was infiſted, that by equity it ought 
to be reſtored to the eſtate; and it was refuſed, becauſe there 
was no abuſe of confidence, but it was the tort of a ſtranger; 
and being ſo it was held, that there was no equity upon the 
ſubject; and I think, the law now is, that if timber was cut 
down fo, it would be like the caſe of windſalls, and ought not 
to be reſtored by equity. Conſidering it ſo, it is impoſſible, 
where the Court taking thoſe precautions, it always does and 
ought to take, not to do it idly or unneceſſarily, but for the 
benefit of the lunatick or infant, thinks proper to cut timber and 
convert it, to conceive an equity to change the condition of that 
when become perſonal, and to replace it for the heir; for it 15 
truly ſaid, that being done for the benefit of the infant, it be- 
comes indifferent, whether it is to be for the heir or perſonal 
repreſentative afterwards; and it cannot be recalled in either 


caſe; and as the caſes are quoted, particularly that before Lord 
| Bathur/t, 
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Batlur/?, they have gone upon that idea, that where it is found 1792. 
ig contribute to the intereſt of the party to make the change, 2 
that has been thought ſo good a reaſon for it as to exclude all Bronrivr a 
eonliderations of hardſhip or an equity between repreſentatives. 

When I have ſaid all this, I mutt obſerve, that the Court ought 

o he very reſerved in changing one ſpecies of property into 

another, and to do it only upon preſſing occaſions; and when 

+ is done, the only ground, upon which I can give it out to 

the one party or the other, mult be an equity ſo diſtinct as to 

gorern it upon the proper rules of law; for this is not the forum, 

that ought to decide in nice caſes, on account of the difficulty 

of getting the deciſion reverſed: but if it is of great conſequence, 

it ought to be put into the ſhape of a bill. If that is done, I hope, 

the bill will be drawn like a caſe, and the anſwer in the ſame 

way; and that I may not by ſaying this inſütute an expenſive 

ſuit. It is only neceſſary to ſtate the ſum raiſed by cutting the 

timber, and the order, and the equity ariling for the heir to 

have that ſum paid to him, becauſe tho? it is proper to change 

the property, yet it is not proper to do ſo againſt the repre- 
ſentatives. In the mean time I will look over thoſe caſes, and 

ſee, whether I can make any thing more of them. 


CATHCART vv. LEWIS. 


May 24, 1792. 


HE bill ſtated, that the Plaintiffs were creditors of Wil. Demurrer. 
liam Lewis by judgments in Jamaica, and as aſſignors 4 bn. bs 
of other judgments there; that after thoſe judgments the debtor aſſignee of 
conveyed to his brother Matthew Lewis in truſt to pay William ee 


ſig nor is a ne- 


an annuity of 3oool. for maintenance; and there was a provi _ 2 
Cre tor * 


lion for a deht of 2000. due from William to Matthew, and judgment in 
ſor ſome other debts, but none for thoſe due to the Plaintifls. 4 ee 


| here for 
The bill charged, that ſoon after the execution of the convey. fatisfation 


from rentsand 
ance William went abroad, and was out of the juriſdiction; profits remit- 


ted and to be 
that a much larger ſum, than would be ſufficient to fatisfy the adorns” 


Paintifis, had been remitted from the rents and profits; and ſhew his judg- 
that they could not he paid under the judgments on account ol 2 ink” 


prior judgments. The object of the bill therefore was, that the ment bere, fo 


that he cannot 


rents affect the land. 
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1792. rents and proſits received by the deſendent Mathew, and te 


— — E 5 35 6 4 4 je 
rents and profits to be received by him, mi 
CATrHCART future | ] - ) might be liable 


v. to the dehts of the Miao tiffs. To this bill there was a general 


Liwis. gemurrer. 
No (9 it y ſor 


Jud ig ment Cre— 
ditor, becauſe 
there are prior 
judgments. 


Lord CHANCELL OE. 

The Plaintiſſꝭ cannot go upon one branch of their bill, becauſe 
being aſſignees they have only an cquitable title, and they have 
not brought the aſſignors before the Court. But they ſeem t9 
have no demand here whatſoever. Being judgment creditor; 
in Jamaica, they ought to tell me the effect of thoſe judgment; 
upon the land. It it is any thing like the effect of judgments 
here, it is open to them to take advantage of them by egit or 
ejectment: if not, they ought to tell me, what it is. They ſay, 
they cannot take advantage of the judgments, becauſe the land 
is protected by prior judgments; but that is no equity. There. 
fore the demurrer muſt be allowed upon the prayer of the hill, 


MOGGRIDGE vv. THACE WELL 


Legacies FSTATRIX . her will in 1779. She afterwards made 


nearly ſimilar 
lod" to. the four codicils, of which the two firſt contained legacies to 


1 the ſame perſons very nearly fimilar, and in nearly the ſame 
y INCren 


inſtruments: terms. The firſt queſtion was, whether thoſe legacies in the 


_— Ron, ſecond codicil were to be conſidered as additional or as mere 


both. repetition. The firſt codicil was dated the 12th of April, 1759, 
Bequeſtto d. and was in the hand writing of the teſtatrix. It was to the 


his executors 


and admini- following eflect, as far as related to the queſtion : 
flrators, deſir- 


7 Or any er « Codictl to my laſt will and teſtament, which I delire to 


charities as he C be taken as part thereof: I give to Peter Tricket, of Craten. 


thinks fit, * 32 : 
commending © ſtreet, Tool.; to William Pollock, of Downing. flreet, 10%; 


poor 'Hergy- e to Elizabeth Thackwell, eldeſt daughter of Jo Thackwe!s 


men with 


large families“ COC/. 3 per cent, conſolidated bank annuities, with the divi. 


d d ch 
222 „ dends to he accumulated from my death till ſhe attains the 


wr A. ay « age of 21; to Robert Woodford 5ool.; to Judith, another 
trix, who had er of John Thackeell, Gol. ſtock with the dividends 
votice of that: cc. to accumulate till ſhe: attains 21; to the four younger daugh- 
< ters of Jn Thackwell 4col. each in Rock with the dividends | 

44 to 
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to accumulate till 21 ; and if any of the above daughters of 1792. 

«7a „ Thackwell die bis 21, their portions to be divided et 3 
„ among the reſt ; to George F/liott 1001. over and above what * 

5 * w . 

« ] have given him by my "will. POE C 
the Court by 

The legacy to Elizabeth Thackwell, as it ſtood originally in he Naber 
the firſt colicil, was 600. ſtock generally; but had been altered oo a af] 
by ſtriking out the word © loch, and interlining in the hand 2 
writing of Robert lender. cada the words “ 3 per cent. conſolidated ** Ante. 


commenda- 
«. Bank annuiliss.“ 


tion.. | 
2 IS 
The ſecond codicil was in the hand writing of Robert Wood: <= . 
fora, dated loth of May, 1780, and to the following effect: . 
e.. 8 


« Codicil to my laſt will and teſtament, which I deſire to 2 


be taken as part thereof:“ 


« I give to Hier Tricket of Craven-ſtreet, lool. the ſame to 
„% William Pollock of Doumingeſtreet; to Elizabeth Thackwell, 
« eldeſt daughter of John Thackwell, 600. 3 per cent. conſoli- 
„dated Bank annuities; and I order my executors to accumu- 
« late the dividends for her benefit, to be paid with the princi- 
pal to her at 21; the ſame to Judih, another daughter, upon 
the ſame terms; 2000. 3 per cent. conſolidated Bank annu- 
* ities to the other four daughters of John Thackwe!l, to be di- 
* vided equally among ſuch as are living at my deceaſe upon 
the ſame terms; but if any die before 21, ſuch legacies with 
* the accumulation to be equally divided among the ſurviving 
* tiſters; to Ellen Pheaſant gl. per amum during her life more 
„than I have given her by my will; to George Elliott loo!. 
more than I have given him by my will, if in my ſervice at 
* my deceaſe.” 


Both theſe codicils were ſigned by the teſtatrix, but not at- 
telted. By the other two codicils, which were written by her 
own hand, Ellioli had two other legacies, 78. 50/. and 20. and 
ite ſpoke of him in high terms. Elliott and Pheaſant had lega- 
cies under the will. 7/odford died in the life of the teſtatrix. 


The ſecond queſtion was upon the following bequeſt to James 
Za/ton, who was not one of her truſtees for the general purpoles 
of her will: „“ I give all the reſt of my perſonal eſtate to James 
* Ba/ton, his executors and adminiſtrators, defiring him to 

VOI. I. 6 C “ diſpoſe 


1792. 
— — 
MoGcorinpGk 
V. 
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« diſpoſe of the ſame in ſuch charities as he thinks fit, recom 


« mending poor clergymen with large families and good cha. 
„ racters.” 


/THACkWELL, 


Baton died about nine years before the teſtatrix, who had 
full knowledge of his death, but never made any alteration in 
that refiduary diſpoſition. The queſtion upon this was, whe. 
ther that charitable bequeſt could be executed by the Court, 


Attorney General, and Mr. S!anley for the Charity. 


The truſtee being dead in the life of the teſtatrix, the fund 
ought now to be applied at the diicretion of the Court; Attorney 
General wv. Siderfen, 1 Vern. 224. There the paper, which was 
to regulate the charity, was wanted ; here the perſon, who is 
to regulate it, is dead. A/torney General v. Hickman, 2 Eg. 
Ca. Ab. 193, is exactly this caſe, the perſon having the diſcre. 
tion being dead. The object here is as certain as there. In 
I hite v. White, I Bro. C. C. 12, your Lordihip recogniſed the 
principle of theſe cales, There a teſtator ſtruck out a truftee's 
name, and did not appoint another ; and your Lordſhip did 
not think it a revocation. A caſe was there cited, in which 4. 
was pointed out by the will to diſtribute at the diſcretion of B. 
and C. they both died; and it was conſidered to be ſuch an in. 
dication of a general charitable purpoſe, as that it could be ap. 
plied by this Court. Doiley v. Attorney General, 4 Vin. 485, 
and Widmore v. the Governours of &. Anne's bouniy, 12th Dec. 
1766, are caſcs in favour of the charitable bequeſt. The prin- 
ciple now eſtabliſhed is, that if the objects are pointed out with 
a ſuſficient degree of certainty, and if it has happened, that the 
directing diſcretion is not in exiſtence at the time, it falls with. 
in the rule, that it is to be directed by the Crown, as this Court 
thinks it, by reference to the Maſter to conſider of a plan; 


which muſt be done in this caſe. 


Soicitor General, Mr. Mansfield, Mr. Milford, Mr. Prejion, 
and Mr. 17 iljon for the next of hin. 

The firſt queſtion is plain; for the rules laid down upon 
double legacies are rules applied to caſes, in which there is 
no evidence of intention upon the papers to be conſtrued, In 
Hale), v. Hation, 1 Bro. C. C. 390, in the report of Rragts © 
AMorrijon, Mr. Juſtice Alon Rates the general rule, that where 
the ſame perſons have legacies under different inſtruments, they 

I are 
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aro double legacies : but upon the whole they are not fo here, 1792. 
except thoſe to Elliott and Pheafant. In giving the legacy to ——— 
aal in the ſecond codicil, with that expreſſion “ more than — 
« ] have given him by my will” ſhe could not mean to give Tuasxwert. 
him that 100/. not only above what was given to him by the 

ill, but alſo above what was given to him by the firſt codicil, 

y which ſhe had given him that 1007. above what he had by 

the will. She conſiders the will and codicil as different 


things. 


Tord CHANCELLOR. 
if ſhe had diſtinguiſned the codicil from the will, that is a 
tir argument: but there is no expreſſion to ſhew that. 


Tor the next of Rin. 

She introduces it by a clauſe declaring it to he a codicil to 
her will to be taken as part thereof. Unleſs ſhe conſidered the 
art codicil and the will as the will, there is an inference, that 
ſhe meant to ſubſtitute the laſt codicil for the firſt, if the gene- 
ral effect of the firſt is attended to. In the gift to Ellen Phea- 
/ant in the ſecond codicil ſhe could not mean by the word 
* both the will and the firſt codicil ; for Pheaſant took 
nothing under the firſt codicil. The other legacies are almoſt 
tranſcripts of thoſe in the firſt codicil without any ſuch addi- 
tion, as there is to the legacies of Elliott and Pheaſant and 
though there are ſlight variations in expreſſion, there are none 
in lubſiance. WWoodford's legacy 1s the only one omitted in the | 
ſecond ; which probably proceeded from delicacy, and a wiſh 
that the legacy to him ſhould not appear in his own hand writ- 
ing, but ſhould remain in her's. In the Dube of St. Alban's v. 
Beauclerk, 2 Atk. 636. Lord Hardwicke neceſſarily held it to be 
repetition from the internal evidence ariſing from the inſtru— 
ments, and that they ſhould not all have effect, except ſo far as 
they differed. There were there four codicils and many ſpeci- 
ack legacies, which made any other conſtruction as to them 
pen and as it was clear as to the ſpecifick legacies, 
Lord ZZardwicke was of the ſame opinion as to the pecuniary, 
ibis is like that caſe and Coole v. Conte, 2 Bro. C. C. 521. If the 
general ſcheme of the latter is to repeat all in the former, and 
more particularly if any of the diſpoſitions in the latter have 
expreſſions, ſhewing that ſome ſhall be accumulative, that will 
ve ſufficient to rebut the general rule mentioned by Mr. Juſtice 


Afton. 
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Aſlon. The words in the two codicils are ſo nearly ſimilar, 
that the latter muſt he conſidered as a ſubſtitution for the for. 
mer, drawn up more correctly and with a few variations hy ; 
man of huſineſs, IWWoodford had attempted to make alterations 
in the firſt, and finding the paper run ſhort wrote the whole 
over again. Coote v. Boyd, 2 Bro. C. C. 52 1, is not diſtinguiſh. 
able from this caſe. There your Lordſhip thought, that not. 
withſtanding parol evidence of an intention to make a farther 
proviſion, and that there was more property, the ſecond codi. 
cil muſt be a ſubſtitution for the firſt. Generally ſpeaking, 
diſpoſitions to the ſame perſons by different inſtruments are in 
accumulation without a particular reaſon to the contrary ; if 
by the ſame inſtrument, it is generally conſidered as a miſtake, 
and they are not double. Where it is by different inſtruments, 
it muſt be founded upon this, that there is no reaſon for making | 
the ſecond but to give additional legacies. 


Upon the other point; the Court has acted verv arhitrarily in 
theſe caſes, becauſe the word et is found ina will. It is 
not reaſoning. But though they have gone great lengths to ſup- 
port hequeſts to charitable purpoſes, this is diftinguiſhable; and it 
cannot now have effect on account of the death of the truſtee in 
the life of the teſtatrix. I his reſidue ſhe did not give to the perſons, 
who were truſtees tor the general purpoſes of her will, but to 
Ballon, his executors and adminiftrators, deſiring him (but not 
repeating the words © s executors, Sc.“ to diſpoſe of it in 
charity with that recommendation. The general principle 
allow, and that the only ground for oppoliug this charitable 
bequeſt is, that it is ſo imperfect, that it cannot be rendered 
perfect. The diftinCtion in this caſe is that, which your Lord- 
ſhip had in view in Jhite v. White : it is not a gitt to any cha- 
rity, but to him to give to a charity it he thinks proper. In 
that caſe your Lordſhip pointed to that diſtinction, and finally 
decided not-upon a ground waiving it, but upon this, that the 
teſtator, though he had not named the perſon to ſelect the va- 
rious objects, who were to take, yet had furniſhed the Couit 
with ohjects, out of which the Court was to make the ſelec⸗ 
tion; becauſe he had named the Lying: in-Zigſpital as the ſpecies 
of charity to take. That particular ſpecies of charity being 
named, it was held, that the Court would ſupport that : but il it 
was, to ſuch as the executors ſho 114 appoint, without pointing to 
any particular object, that coul not. be ſupplied. In IV heekr 

| . Her; 


* 
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=, Sheer, Nlgſ. 288, the reſidue was given to the executors for 
{ich charitable purpoſes, as the teſtator ſhould appoint ; and he 
died without appointment: the Court refuſed to appoint for 
the teſtatrix has given nothing to any charitable purpoſe, but 
perſonally to the truſtee to appoint. She muſt have contem- 
vlated, either that he was to outlive her or not. By his death 
nine years before her the giſt lapſed ; and ſhe was for nine 
cars together in the fituation of a teſtatrix giving to ſuch uſes, 
:3 e herſelf ſhould appoint ; for ſhe did not mean the conit- 
lence to go to his repreſentatives, as ſhe meant the legal inte- 
reſt to go. Attorney General v. Sides ſen is diſtinguiſhable. 
There was there no pretence, that in the original conſtitution 
of the legacy there was any thing incomplete. It did not ap- 
pear, what became of the writing containing the directions, how 
the ſum was to be apphed. There was no evidence, that the 
icſtator had deftroyed it; nor could there be any; for that fact 
would have been a revocation. Therefore they had under his 
rand, that he had given that ſum to charitable uſes ; and it only 
eltabliſhes, that in that caſe the purpoſe ſhall be perfected. 


Lord CHANCELLOR, 

Baxter's Caſe was very firong, and perhaps would not now 
c followed. The legacy was deemed to be void becauſe for 
torbidden uſes ; and yet the Court thought, that as it was de— 
clared to be for charity, it ſhould go to charitics to be declared 
by the Court. I do not mean to {late that as an authority; for 
it is very hard indeed, that the Court ſhould give it to other 


charities, becauſe thoſe, which were mentioned, could not take. 


tor the next of kin. | 
Attorney General v. Hickman is alſo diſtinguiſhable. The ob- 
jects of the charity were there deſined by the teſtator himſell, 
iz, Non-conformins Miniſters. The truſtees could only give it 
to that ſpecies of charity. Doiley v. Attorney General is not an 
authority upon this queſtion. There it was given to truſtees, 
their heirs and aſſigns, for ſuch charitable uſes, as they, their 
heirs, and aſſigns ſhould think fit. The bill was to have new 
truſtees appointed, one refuſing to act, and the others being 
very old, There the new one was to all intents and purpoſes 
vithin the deſcription. The great difference between ſuch caſes 
and this is, that this teſtatrix knew, that no perſon anſwering 
Vol. I. 6 D the 
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nim. It is difficult to diſtinguiſh that caſe from this. Here I 
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the deſcrip:ion, ſhe gave, could exiſt at her death; and there ;. 
no ſuch deſignation of any charity, as the Court has found ju 
all the other caſes. It is even diſputable, whether there is 1 
trult at all. Though words of recommendation will raif " 
traſt, yet that is only, as your Lordſhip has in many cases 


ſtated, where the ſubject to be held in truſt is certain, which, | 


admit, a reſidue is, and where the objects are alſo certain. 
Though in general caſes a bequeſt to a perſon, his executor, 


and adminiſtrators, has no other effect than a gift to himſe}f 


and the nomination of them will not carry the heneficial inte. 


reſt to his repreſentatives, if he dies in the life of the teſtator. 


yet the uſe of thoſe words may be conlidered as to the intention 


of the teſtator to create a truſt in the perſon, to whom property 


is ſo given. This teſtatrix does not deſire auy perſon to exe. 
cute the truſt except himſelf. The objects are not ſo named a 
in that caſe of the non-conforming miniſters, in which it was 
impoſſible to give it to any other perſons. Though they might 
have varied the proportions, they were ftrictly confined to the 


objects. This teſtatrix only recommends poor clergymen. If 


the: truſtee could not diſpoſe of it otherwiſe than in charity, it 
left him at full liberty as to the ſpecies of charity, to which he 


would give it: and thoſe recommendatory words were only a 
hint to him, who was a quaker, of her inclination, Harding 


v. Glyn, 1 Atk. 469, and a variety of other caſes, cannot apply 
to this, becauſe in them the objects of the truſt were all cer. 
tain : but there is no caſe, where a truſt for particular perions, 


recommending other particular Per ſons, amounts to an impera- 
tive truſt for the latter. 


Lord CHANCELLOR. 


Is there any caſe, in which the immediate legatecs have been 
deemed to have an abſolute eftate in themſelves upon ſuch a 
deviſe as this, and were not declared to be truſtees ? Upon the 
queſtion of recommendatory words it is only, whether it is given 
to the legatee for his own ule, or whether he is bound by the 


recommendation. The great caſe of the Ducheſs of Buckingham 


turned entirely upon that. If the truſtee had lived, and a plan 


had been laid before the Maſter, would not a proviſion have 


been made for the prior uſe pointed out by the teſtatrix herſelt, 
namely, tor the clergymen of the Church of Fngland ? Is there 
any caſe, in which it has been held, that becauſe the teſtator 


did not deſcribe the object, but left it at large, therefore it is 


void 
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void as to charity? If theſe caſes had never been determined, 1792. 
notwithſtanding the doctrine of the civil law the fair way of Oe: 
deciding would be to ſay, that where the teſtator has not de- v. 
foned any particular charity, it ſhall be void. OR YE 


For the next of kin. 


There is no caſe, in which the bequeſt has been held good, 
unleſs ſome particular ſpecies of charitable objects is ſelected 
in the will. The caſe in A/. is not to be diſtinguiſhed from 
the caſe now put: in the latter it is no more given to charita- 
ble purpoſes, than it was in the former without appointment. 
[fa teſtator ſays, he gives to ſuch charitable uſes, as he ſhall ap- G 
point, the will is as complete, as if it was to ſuch as A. ſhall | 
appoint. There 1s no difterence, whether the capacity of nam- 
ing the perſons is reſerved, or the perſon, who is to name 
them, dies. In the Duke of Marlborough v. Lord Godolphin, 2 
[e/. 61, Zo, ocol. was given by Lord Sunderland to his wife, and 
atter her deceaſe to ſuch of his children as ſhe ſhould appoint, 
and tor no other purpoſe whatſoever : it was determined, that 
25 to what was not appointed, it lapſed, The Court thought, no 
child could claim unleſs by her appointment, as it was given 
to fuch, as ſhe thought fit, not in ſuch proportions only. In 
[Fidmore v. the Governors of Q. Anne's bounty the teſtator had by 
giving to ſome publick charity given to all; for under thoſe 
terms the diſpolition would be ad /ibi/um of the perſon, who 
was to be his repreſentative. But here the truſtee has the 
power of not diſpoſing of it, if he does not think fit. That. is 
the conſtruction in the Duke of Marlborough v. Lord Gogolphm 
allo. A general purpoſe of charity is ſaid to be the ground, up- 
01 which the caſes have gone : here it is a ſpecifick purpoſe, to 
winch the direction of the truſtee is eſſential. Attorney Genera! 
c. Lady Downing, Amb. 550, in which the truſtees died in the 
iſe of the teſtator, may be cited on the other tide, but does 
at apply: there all the objects were pointed out; and nothing 
was lolt to the truſtees but to purſue certain modes in the exe- 
*ution of the charity for the benefit of thoſe objects. In Hib- 
and v. Lambe, Amb. 309, this kind of diſcretion was expreſsly 
held to be purely perſonal ; and two of four truflees being 
dead, and another very infirm, Lord Z{arawicke held, that this 
Court could not enable new truftees to diſpoſe of it. Walker 
dne of the perſons intereſted in the reſidue was entitled to the 
emajinder in tail of an eſtate, of which ſhe was tenant in tail; 
2 and 
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1792. and ſhe expreſely ſays, ſhe meant to give him an equivalent. 
His only chance now is out of that charitable bequeſt. 


MoGcrinDGE 
. 


THACKWELL, Mr. Selben, Mr. Sutton, and Mr. Bis lon, for ths e, fel 
claimed double legacies. | 

There is more than ſufficient to pay theſe double legacies, 
The firſt codicil is in as good a form as the ſecond. A man ot 
buſineſs would have adviſed her either to revoke expreſsly the 
firſt codicil, or to cancel it, if ſuch was her intention. The 
general rule is, that legacics given by two inſtruments, whether 
the ſame, greater, or Jeſs, are both to ſtand, unleſs an inten. 
tion to the contrary appears. Theſe reſt entirely upon the two 
inſtruments, being imple legacies without any motive or cauſe 
aſſigned. In Wallzp v. Heel, 2 Chan. Rep. 37, double lega- 
cies were held to be diſtinct, Foy v.. Tay before Lord Xen 
at the Rolls, 1/} Feb. 1788. The only caſes to the contrary are 
the Duke of St. Albans v. Beauclerk upon the internal evidence of 
the inſtruments, and the caſe before your Lordſhip of Cote . 
Corte, or Coote v. Boyd, as it was called in 1789. But that was 
upon very particular circumſtances. All the legacies in the 
firſt infirument were exactly the ſame as thoſe in the ſecond, 
except one of 5000/7. to M its Momſlon,; upon which your Lord- 
hip thought, the latter was made on purpoſe to give her that 
legacy: beſides the reſidue was given in exactly the ſame terms 
in both, which had much weight. 


Lord CHANCELLOR. 

The firſt queſtion is, whether theſe legacies are to be conf 

dered as additional, or as only repetition. That queſtion ariſes 

merely between the two codicils. With regard to the will the 

codicils are certainly additional ; but the queſtion is, whether 

they are ſo with reſpect to each other, or mere repetition. It 

Legactes to is true, the general preſumption is, that where a perſon leaves 
8 two different inſtruments, as a will and codicil, or two codicils 
om we legacies given by both to the ſame perſons are, generally ſpeak: 
rally preſfum- ing, to be conſidered as additional; and that preſumption is 
nag om upon the other fide checked by this, unleſs there appears to be 
ry intent ap- ſome intention to the contrary. I am ſorry to ſay, it is left by 
hich fimple former determinations upon very indiſtin& grounds; and it 8 
repatinny a great inconvenience, when a queſtion of this kind falls to be 
cient proof, decided upon grounds not diſtinct. But it is impoſſible now to 


lay down a rule of diſcretion without departing from the caſes; 
which 


_—_— 
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«hich have eſtabliſhed firſt, that the ſecond infirument is ad- 1792. 
ditional to the firſt, becauſe prima facie there is no reaſog, why or Foe 
ne ſecond inſtrument ſhould be made, unleſs the intention was 
> add to the firſt : but this of courſe muſt he checked by this, Te Nv rut. 
chat if there is evidence, that inſtead of addition it was intend— 

od irply as repetition, it is not additional; and fimple repe- 

tion, where it is exact and punctual, has been regarded as 

ſufficient proof, that it is only intended for repetition: but eſpe— 

cially if beyond that general article of preſumption the ſecond 

affords alfo other preſumption of an intention to make it to ex- 

plain the firſt; that purpoſe, if it can be manifeſted and proper- 

y produced by the form of the ſecond, goes a mullo magis to 

prove, thatthe { econd bequeſt, given only with ſuch different terms 

as ſerve to aſſiſt that purpoſe, will be conhdered as a ſtronger 

proof, that they are the ſame legacies better and more correctly 

explained. I may ſtate at the outſet, that certainly it was not 

intended, that the ſecond codicil ſhould be a ſubſtitute for the 

firſt; that is clear, becauſe by the firſt there is a legacy to 

l cad ford, and none by the ſecond ; and there is no expreſſion Legacies by 

in the ſecond purporting to adeem the legacies given by the one infiru- 


ment not 
firſt; and by law thoſe cannot be adeemed by an infirument edeeemed by 


not relating to the firſt, and ſo foreign to it as the ſecond codicil _— * 
is in this caſe. If the ſecond inſtrument makes any or all a re- be fc. 
petition, it muſt be, becauſe the ſecond legacies purport to ex- 
plain the firſt; and they are ſo exactly in the fame words as to 
raiſe a probability from that circumſtance; and ſtanding in the 
context they are apparently an intention to recall the ſubject 
and repeat the inſtrument. She gave Judi: 600/. /foch, not 
fiating what ſtock nor what fund, but leaves it uncertain ; and 
that from careleſſneſs and ignorance, thus making it uncertain 
what the intended to give; for that is ſo looſe, that unleſs ſhe 
could refer to other parts to make that certain and ſignificant, 
which is uncertain, it is very difficult to underſtand that part. 
© in the bequeſt of 400. ſtock to each of the four younger 
daughters of Thackawell ſhe does not ſay what ſtock. As to them 
the laſt hequeſt is in expreſſion ſomewhat more exact; but it 
is Ju't the ſame thing. The bequeſt to Judith in the ſecond 
codicil is in this way; „ the ſame to ſudiihi ancther daughter 
© p22 the Tame terms :” that is to correct the general phraſe 
* /lock” uſed in the former codicil; for by uhng the word 
* jaime” the Rock is aſcertained, which it was nat before. So 
au the legacies to the other daughters there is a correction to 
Vol. I. 6 E ſpeciſ/ 
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1792. ſpecify the particular ſtock. It is juſtly contended upon the 


e ee bequeſts to Ellis and Pheaſant, that by the circumflance g 
v. referring in each of theſe to the will it is plain, ſhe meant each 
THACKWELL., 


to apply in accumulation to the will. It in other reſpects theſe 
codicils were ſo framed, that the preſumption would have arxiſen- 
from no other. quarter, and if the legacics given by them lad! 
been upon different terms, and there was no other circumnitance 

to control the inference from thence, thoſe words © more than! 
« have given by my will” in the ſecond codicil might have! 
applied to both the will and codicil. But the ſame interet ! 
being given in ſo nearly the ſame terms, thoſe words fairly aſ. 
6K the inference, that in writing the ſecond codicil ſhe thought, 
ſhe was doing the ſame thing as when writing the firſt, and mak. WM 
ing a gift additional to the will only: and to the apparent reaſon I 
tor repeating the legacies to the ſame perſons may be added, if WM 
neceſſary, that the ſame perſon, who wrote the ſecond codicil, M 
| began to write the interlineation upon the firſt, and found, that 
, it would too much obliterate the firſt, and probably did net 
wiſh, that the legacy to. himſelf ſhould appear in his own hand. 
writing, but rather that it ſhould remain in her's without any J 
appearance of meddling on his part. Put whatever the reaſon 1 
may be (to keep clear of too remote conjecture) it is plain, that 
within the reaſon of all former determinations there is too much 
evidence, that inſtead of intending this as additional, becauſe BÞ 
there is no reaſon, why ſhe ſhould make it unleſs for the fake of 
addition, there is a very difiinct reaſon to the contrary ; and 
that becomes much enforced by the reference to the will only 
as the inſtrument, under which E//ioft and Pheaſant had lega- 
cies. Therefore cach is ancillary to the will only; and theſe MW 
legacies are not additional. 


As to the charity, that queſtion lies in a very narrow com- 
paſs. That allo muſt be determined by reference to the former 
decilions, and is beund by thoſe to a certain degree ; though 
perhaps if they had not exiſted in ſuch a ſeries as to have now 
diſtinctly eſtabliſhed the rule of the Court, the queſtion might 

10Ww undergo rather a different contideration. © Some argument 
was uled with regard to thoſe words whether precatory or juſ- 
ſory. Thoſe I lay out of the caſe; becaule it is clear, that it is 
impoſſible to qualify this as a refiduary bequeſt to Bon lor 
his own uſe. Under this will he caungt claim for himſelf. In 
the Civil Law and the books upon it the queition goes to this; 
whether 
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whether ſuch words do or do not bind the intereſt, which is 1792. 


otherwiſe abſolute to the legatee ; whether he is compelled to - 


. » . Mo 
depart from his pretenſions to the abſolute intereſt by words es 


{cient to deſtroy the general effect of the legacy to him. ee wing 
put here it is only given to him for the purpoſe of erecting cy is 3 


1 charity; therefore at all events he is a truſtee; and it is 22 
the ſame, as if ſhe had herſelf given it to the charity ſpecifi- gatee is a ; 
truttec at a 


ed, provided it is ſufficiently ſpecificd, the fame as it ſhe had 1s, and 

called him truſtee, which in this Court extinguiſhes all pre- ee log 

tenlions whatſoever for himſelf. The circumſtance of his for himſelf, 

death between the time of making the will and the death of 

ihe teſtatrix, and her conſideration of that, muſt not direct the Will not to be 
conftruction of a will. The Court cannot reſort to circum- 2 4 
{ances of that kind, nor judge of her intention at the time of — 

making the will by what ſhe thought afterwards. Therefore 


it is the common caſe of a legacy lapled by the death of the 


legatee. But it is known univerſally, that a truſt legacy can- Truſt legacy - 


. a cannot lapſe 
not lapſe, becauſe the truſtee dies, but it ſurvives for the bene. by death — 


fit of the ce//uy gue truft. The only queſtion therefore is, whe. "ſec: 
ther I am at liberty to ſay, theſe words are ſuch a diſpolition, 

as this Court muſt find for that purpoſe. There are many caſes, The mol ge- 
where the moſt general gifts for charity have been execut- charky as 
d. The circumſtance, that the truſtce is unable by death to cuted, 
diſpoſe of it, makes no difference, becauſe it is a power given 

to a perſon. Suppole there was no gift, but only a power to Power ts 
he executor to diſpoſe to fuch and ſuch charities, there the br go Keg 
charities ſurvive. But here it is much ſtronger, hecauſe the ſpecitied ſur- 


vives notwith-⸗ 


tellatrix has recommended a more particular charity than the Ranging the 
2encral one. In that view it is impoſlible to ſay, the charity 4th of the 
mult not be ſuſtained. Therefore reier it to the Maſter to fet- cute. 

ile a plan having particular regard to that recommendation; 

and let all parties have coſts out of the cftate, and as between cogs of al 
attorney and client, fince it is a cauſe between relations. parties out of 


relations, as 
between at- 
torney and 
client. 


BAYLY 


neral gifts for 


perſon to exe- 


the eſtate; if 
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BAYLY S. THE CORPORATION OF LEOMINSTER, 


179%. May 11h, 1792. 


Leffor for HE Plaintiffs were leſſees for three lives under the Cor. 


lives under co- 0 | 
moos ang poration, who were under covenants to renew on certain 


new on expi- terms, when one lite ſhould drop. The leſſees ſuffered tuo 
ration of one . . : 
not bound if lives to expire, and brought the bill for renewal upon the ori. 


E e ginal terms; which was reſi ed by the Corporation, as the 


drop. leaſe provided for renewal, only when one life ſhould drop and 


Where a . R ; 
EL heard two remain, but not in the caſe of two gone and one remain. 


on bill and ing. They therefore inſiſted, that the leaſe muſt be upon their 


anſwer, only 


40 ſhillings own terms. 


- coſts on diſ- 

miſſing the 

bill, unleſs a | 8 
3 Attorney General for the Plaintiffs. 


I cannot find any caſe for it; but upon the general princi 
ple the intent of the leaſe and covenants muſt have been, that 
whether one or two lives had dropped, it ſhould be renewable 
It is matter of appretiation, and no loſs ought to be ſuſtain. 
ed, where there can be a compenſation. 


Lord CHANCELLOR. 


The leſſees were not hound to renew, but were at liberty ts 
let it run out, if they pleaſed ; and they ſeem in this caſe to 
have made uſe of that. If they had confidence enough in that 
life to make repairs, and, now that it is nearly run out, with to 
make a new bargain upon the old footing, they do not treat the 
Defendants fairly. But this caſe has been determined over and 
over in the Houſe of Lords upon 1r:/þ caſcs. 


Diſmiſs the bill with coſts. 


On the 14th of June it was moved to vary this decree by re. 
ducing the coſts to forty ſhillings according to the courſe of th 
Court, as the cauſe was heard upon bill and anſwer. 


Againſt the motion the S9/icilor General cited an order made 
by Lord Hardwicke, that the Court ſhould exerciſe their diſcre 


tion 
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on in caſes of that kind, and in future give coſts in pro- 1792. 
per caſes. . The Szlicitor General ſaid, the practice was ge —— 
by this order, and that this was a proper caſe for cofts ; 2 8 
what the Plaintiffs repreſented to be a little flip, was bing The Cosro- 


RATION of 
o aP} y for a renewal lrom the year 1763. LrominsT rs. 


Lord CHANCELLOR 

Granted the motion, ſaying the order by Lord Hardwicke did 

not alter the practice generally, but gave a diſcretion to vary 

it, if a ſpecial caſe was made for it; and this point was not 
raiſed, when the cauſe came on. 


LEGARD v. HODGES. 


May 14th, 1792. 1792. 


R. Hodges, tenant for life of eftates in England and in the Covenant to 
W:/t Indies, by his marriage ſettlement in conſideration pat and 


pay annual 


of the fortune of his wife agreed to make a proviſion of 14,0007. profits m_ 
is in equity 2 

to be laid out in truſt to be applied to certain uſes ; and to lien on the 

raiſe it contracted firſt to execute a power, he had upon eſtates — 


in England to raiſe 4000. and in order to raiſe the other or and claim- 
10 0081 covenanted with the truſtees in the ſettlement, that he Ms _ * 
would ſet apart and pay to thoſe truſtees one-third part of the tic: 

clear annual profits of his eſtates in England and in the VI 

ludieg. Afterwards being preſſed with debts he conveyed his 

lite eftate ſo bound by his covenant to other truſtees to raiſe 

o. a year for himſelf; and ſubject thereto to pay off certain 

debts and incumbrances the object of the laſt ſettlement, which 

took notice of the firſt. The hill was brought by the truſtees 

under the firſt ſettlement to have a truſt declared for the pur- 

=—_ of that ſettlement as to one third of the clear annual pro- 

t of the life eſtate of Mr. Hodges. For the parties claiming 

4a the laſt ſettlement it was contended, that under the firſt 

there was no lien upon the land but a mere perſonal cove- 

nant, N 


Lord CHANCELLOR 


laving taken a ſhort time to conſider this day delivered his 
opinion. 


Vot 8 The 
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1792. The reference in the laſt ſeitlement to the firſt puts it out 


3 of all queſtion, that all the parties to the laſt had notice of the 
CARD 


- firſt; fo that it is reduced merely to a queſtion upon the ope:- 
Hopes. ration of the firſt. On one fide it was inſiſted to be a perſonat 
covenant, and that there was a remedy at law ; and for that 

was cited Collins v. P/ummer, 1 P. Will. 104, where tenant in 

tail remainder over contracted in a ſettlement not to ſuffer 3 
recovery. The effect of that would be the deſcending of the 

eſtate to the iflue. An attempt was made to conſider that as 


| a covenant binding in equity upon the ſubject matter of the 
agreement. On the other ide it was inſiſted to he a perſonal 
Agreement * Covenant ; and it was held to be fo. I confeſs, I think, it was 


concern ing 


voy ſabjet, impoſſible to apply to that caſe this doctrine of a Court of 


though in Fairy, that whatſoever is the agreement concerning any ſub- 
form perſonal, - 


raiſesa truſt ject real or perſoral, though in form and conſtruction purely 
in equity. perſonal and ſuable only at law, yet in this Court it binds the 


againlt the 


party himſelf, conſcience. I cannot apply that to that caſe, becauſe the ut- 


volunteers, 


aug claimants Moſt effect of it would be to reſtore the eſtate tail; and to do 
_ _ that by the conſcientious agreement gt to deſtroy it would 
under 


except where leave it under the ſame power as beſore. Excluding that caſe, 
— none of the reſt go to eliabliſh a propoſition in contradiction 


to reſtore to this maxim, which I take to be univerſal, that wherever 
the power of 


violating it, Perſons agree concerning any particular ſuhject, that in a Court 


as where t- of Equity as againſt the party himſelt, and any claiming under 


has ſuffered a him voluntarily or with notice, raiſes a truſt. Theſe perſons 
trary this have ſo claimed; and therefore this is a pure truſt eſtate, and 
covenant, they muſt be declared truſices for one-third of the clear annual 

profits and muſt account from the time of taking poſſeſſion, 


having all juſt allowances. 


The other caſes cited at the bar were Lord Warrington v 


Langham, Prec. Ch. 89, Bofoil v. Brander, 1 B Will. 458, and 
Flight v. Cook, 2 Veſ. 619. 
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May 18th, 1792. I792. 


Mr. Juſiice BULLER for the Lord Chancellor. 
R. Pigot tenant in fee in 1748 deviſed to his wife, in T<vant for 


\ caſe he ſhould leave no iſſue, all his eſtate to hold the 3 in 
{ame during her life“ with full liberty to cut timber and under- N 
« wood for repairs or for her own uſe in fuel or otherwiſe, hut eſtate comes 
« not to ſell ;” remainder to the Plaintiff for life, remainder to fn £ _ | 
lis children in tail. The teſtator died in 1751. In 1753 his 5 
Widow married Lord Saye aud Sele, who died in 1781. Lady count of what 
He and Sele died in 1789, after having cut down and ſold vrongfuly by 
timber and underwood upon the eſtate devifed to her. The — 
teſtator having left no iſſue, the next tenant for life brought 

the bill againſt the executors of Lady Saye and Sele for an 

account of the money received by her for the underwood cut 

ſrom the teſtator's death to the time of her ſecond coverture, 

and from the expiration of that to the time of her death ; but 

he made no claim in reſpect of any cut during her ſecond co- 

verture, as the perſonal repreſentative of Lord Saye and Sele 


was not before the Court. ' 


Mr. Lloyd and Mr. Alexander for the Plaintiff. 


This demand is oppoſed upon two grounds; firft, the reſtric- 
tion from ſale is conſidered as void: ſecondly, the Plaintiff is 
not conſidered to be the perſon intitled to the account. As to 
the firſt, the deviſor was tenant in fee, and might deviſe upon 
any terms not illegal. The exception is not inconſiſtent with 
the thing granted, as it is only an exception of a particular 
thing, and therefore not like many caſes at law, where the ex- 
ception goes to the whole of the grant. As to the ſecond, the 
party, who has a right to this account, muſt be either the Plain - 
tiff or the firſt tenant in tail as firſt owner of the inheritance, 
who is not before the Court, but is the eldeſt ſon of the Plain- 
uf. If the underwood was now ſtanding, being a profit of the 
eltate, tenant for life or years impeachable for waſte would 
have a right to cut it. The limitation to the Plaintiff is with- 
out the reſtriftion impoſed on the widow. He is in the ſame 
lituation, as tenant for life without impeachment of waſte is 
a8 


430 


1792. 
— — 


Picor 
9. 
BuLLock. 


ſon entitled, if it was ſtanding. In Giles Bray v. Sir Pai 


for life. This though only a d:&um is an opinion, that tenant 


account of underwood cut above 30 years ago. No. ſuit was 


| Lady Saye and Sele, if fo, ſecondly whether it was in the 
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as to timber. Since Whitfield v. Bewit, 2 P. Will. 240, where 
there is a limitation in ſtrict ſettlement, remainder to another 
perſon in tail, if timber is cut by wrong or fallen by accident, 
the firſt tenant of the inheritance may bring trover. But the 
tenant for life and remainder-man in tail cannot by agree. 
ment cut timber; if they do, this Court will lay hold of jt 
and will not permit them to pocket the money, but will order 
it to he laid out for the firſt perſon entitled to the eſtate; Gary); 
. Cotton, 1 Veſ. 524, 546, Williams v. the Duke f Bolton, + 
Cox's B. Will. 268, n. Suppoling the hill had been filed hy 
this Plaintiff againſt Lady Saye and Scle and her huſband for 
an account, according to what Lord Flardwicke ſays in Gar!!, 
v. Cotton, that an injunction to ſtay waſte would he granted up- 
on a bill by the truſtees to preſerve contingent remainders, the 
Court might have given the money to him, becauſe it is part 
of his eſtate for life, and he might have cut it if ſtanding, 
and have pocketed the money. The only way of redreſſing 
this wrong is by inquiring, to whom the injury was done; and 
the perſon injured is the Plaintiff, The reaſon in favour of the 
tenant of the mhernance is, becauſe he would be the firſt per- 


Tracey, 2 Cro. 688, it is ſaid, that though in the life of tenant 
for lite the termor by his aſſent might have made waſte, and 
would not be puniſhable, yet after the death of tenant for life 
he had committed waſte to the diſheriſon of him in remainder, 
and then it is the ſame as if done after the death of the tenant 


for life without impeachment of waſte has ſome intereſt in the 


Suliciter General and Mr. Mitford for the Defendant. 
As to the firſt period the anſwer is, that this is a bill for an 


brought againſt her huſband ; nor was the bill filed till 1790. 
A Court of Equity does not give an account for ſo ſtale a de- 
mand. Upon the other point the queſtion is firſt, whether the 
intereſt in the underwood if cut was in any other perſon than 


Plaintiff, This is not like the caſes alluded to of reſervations 
nor of a deviſe of land with regard to the effe&t of paſſing the 
property in the timber. In caſe of reſervation it is in the per: 


ſon, v-ho made the reſervation. If a houſe is given with a di- 
| rection 
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retion not to let a particular room in it, unleſs there is a de- 
viſe over or a clauſe of forfeiture, it is nothing more than a 
ſruitleſs denotation of an intent to reſtrain without adopting 
the eflectual method to impoſe that reſtraint ; and therefore 
the privileges, which are by law attached to the eſtate, are enjoy- 
ed with it. This cannot operate as a condition, No eſtate 
can be qualified by a condition repugnant to the eſtate ; Co. Lit. 
206, b. Another reaſon is, that no perſon but the heir can take 
advantage of a condition; and his entry for that purpoſe 
would avoid every part of the deviſe. Every exception or re- 
ſervation will be void for uncertainty. The underwood in this 
caſe is given to her for lite : but there is a reſtriction upon her 
enjoyment of it. If an eſtate is given to a man with a direction 
to take a particular name, if nothing more is ſaid, and there is 
no deviſe over, it is nugatory. So if a legacy is given with a 
direction not to marry a particular perſon, or without conſent, 
if there is no previous condition to the enjoyment, it will not 
operate without a deviſe over. The law ſuppoſes theſe direc- 
tions only to be uſed in {errorem, becauſe ſufficient words are 
not uſed. Suppole there was a leaſe with a imple declaration, 
that the leſſee ſhould not aſſign, but without a proviſo of re-en- 
try, that would not have effect though in a caſe of contract. 
The effect of this deviſe as to the timber is to paſs the property 
to the perſon, to whom the inheritance is given. If there is te- 
nant for life impeachable for waſte, he has no property in the 
timber except in the uſe of the ſhade. If he is not. impeach- 
able, Levis Bowles's Caſe, 11 Co. 79, eſtabliſhes the direct con- 
trary, to what is contended for ; for if he makes uſe of his pri- 
vilege during the enjoyment of his eſtate, he may ; but it does 
not give him the property of timber cut wrongfully by a per- 
ſon having a prior eſtate to his. Ihe Court has always ſaid, 
that if a perſon cuts it by wrong, he, who has the inheritance, 
ſhall maintain trover, even though it is a caſe, in which he can- 
not maintain waſte, as where there is an intervening eſtate for 
lite, which prevents an action of waſte, but does not prevent 
trover in reſpect of the property. Where it is reſerved, it is in 
the perſon, who reſerved it; and he has the remedy, if it is 
cut; where it is given, the perſon, to whom it is given, having 
the property has all the rights, ſuch property creates. Under- 
wood is part of the profits ; and the gift carries all the profits 
to accrue during the eſtate. In this caſe the underwood is not 
given to the tenant in tail, as timber is by force of the gift. If 
Vol. I. 6 G timber 
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timber is cut wrongfully, the perſon, having the property he. 
fore it fell, may bring trover; but not ſo for the underwogd in 
this caſe till ſold ; for it is the uſe, after it is cut, that is reſtrain. 
ed ; and if the had applied it to any other uſe, ſhe could not 
have been faid to have done it wrongſully. If there is not x 
condition, for the breach of which the heir at law might enter, 
and if this is to be conſidered as a profit ariſing in ſeven or 
fourteen years, which ſhe muſt be ſaid to have received for the 
heir at law, there could be no remedy for him, except an ac- 
tion for money had and received, or a bill in nature of that 
action; for trover upon the cutting would not lie. 


Reply. 

As to the ſtaleneſs of the demand this is a fraud; and the 
Court has always ſaid, that in caſes of fraud there ſhall be re. 
lief againſt an executor ; Garth v. Cotton, 3 Alk. 751. So in 
J. Ii fill. it is ſaid to be the courſe of the Court to give an ac- 
count againſt the executor of the party, who cut timber wrong. 
fully. If the Plaintiff is not entitled, the party is, who is an in- 
fant, and therefore in time; nor did his title accrue till her 
death; and a party is not obliged to take advantage of a for- 
feiture, till the eſtate comes into poſſeſſion, though he may before 
that. Nothing is ſaid in the anſwer about the length of time. 
The executors are truſtees for charitable purpoſes under her will: 
their only care muſt be, that it goes to the right perſon; there- 
fore if the Court thinks the Plaintiff is not entitled, the cauſe 
ought to ſtaud over to make the fon a party. Though a deviſe 
for life with condition to take no profits is bad, yet in equity 
there is -nothing illegal or repugnant in the condition in this 
caſe. It ſhe had avowed her intention to ſell, what ſhe was cut- 
ting, an injunction would have been granted. If there is te- 
nant for like without impeachment of waſte, and afterwards in 
the ſame inſtrument voluntary waſte is excepted, that reftric- 
tion is good. The heir can have no title ; as he can only 
come, for what is not diſpoſed of, and here the whole is given 


BULLER, J. | 
The firſt point is, whether there is a ground for the diſtinc- 
tion made for the Defendant as to the two periods, in which this 
underwood was cut. It is inſiſted for the Defendant, that it 15 


again? conſcience to call upon the executor, for the value ot 
what 


Caſes in Chancery, 


what was cut in the firſt period. I do not ſee any thing 
zzainſt conſcience in it; for if ſhe took it without right, her 
fate was benefited by it, and therefore ought to repay. The 
whole therefore ſtands upon the fame ground; and the account 
mult be, F at all, for both periods. Upon the merits there are 
wo queſtions: firſt, whether Lady Saze and Sele is accountable 
to any one; ſecondly, it ſo, whether to the Plaintiff. The 
arſt depends upon the words of the will. From the words 
ziring her this power it ſeems, as if the teſtator when uling 
them meant not to reſtrain any right, ſhe would by law have 
by force of her eſtate for life, but to give her ſome farther 
:izht; and as to the timber that clauſe does give her a farther 
rizlit, by direCting that ſhe ſhould have it, ſo far as ſhe wanted 
++ {or her own uſe : but as to the underwood there cannot be 
the lame conſtruction; for ſhe would have had a right to cut 
hat under the general deviſe without an expreſs power; but 


« {5 fell“ it muſt be remembered, that there is no proviſion as 


the underwood only, I do not know, how it is to be conſidered 
ocherwiſe than as a recommendation, not as ſtripping her o 


able at all. But it is not neceſſary to decide that, if the ſecond 
doint is againſt the Plaintiff; and that I think is againſt him, 
dis begging the queſtion to ſay, this Court would have grant- 
ech an injunction againſt her cutting timber expreſsly for the 
purpoſe of ſale; for this point muſt have been firſt determin- 
ed; therefore it is dem per idem. Then ſuppoſe an eſtate given 
without impeachment of waſte except voluntary waſte ; it 
would he good undoubtedly ; but it is not like this; for if an 


* waſte” is an addition of intereſt ; and it may he general, or 
ucer ſuch reſtriction as the teſtator thinks fit. But here there 
an intereſt given Jjuitifying the act done; and the words 
added certainly as to the underwood do not increaſe that inte- 
ret. Another queſtion is, whether the heir has a right to ſue 
it this caſe. He can have no right. That part of the caſe has 
eu anſwered by ſaying, that upon this will all the intereſt in 
ine citate is diſpoſed of ſome way or other. The only point re- 
malming is, whether this tenant for life, not being tenant with- 
impeachment of waſte, has any property in the underwood 
store his eſtate comes into poſſeſſion. It is rightly aſſimi- 


lated 


eſtate is given for life, the addition * laut impeachment of 
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the effect was to enlarge her intereſt. Upon the words © 1 Words of re- 
{traint, unleſs 
| there is a pro- 
to the conſequence of her ſelling. Therefore if it ſtood upon viſion for the 

conſequence 
of violation, 
F operate only 


n 3 4 as recommen- 
ner right. Upon this I am inclined to think, ſhe is not account- dation. 
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1792. lated to the caſe of tenant for life without impeachment of 
—— waſte, ſuppoſing it only to relate to timber, and not to under 
P „ wood. Upon that it is clear, that tenant for life without im. 
Burroex. peachment of waſte cannot maintain trover. That wag de- 


Tenant for . . pg . 
ee neon, cided in the Court of King's Bench a few years ago upon a 


impeachment caſe reſerved at the aſſizes upon the home circuit, and I thin]: 


f ſt a — . . . . . 
og e Arx in Kent, which, I ſuppoſe, is not in print, or it would have been 


trover fer found by the Counſel. There it was determined, that notwith— 
timber ſever- 


ed duringa ſtanding an eſtate for life without impeachment of waſte in he. 


ay Agr wy ing, yet timber falling or cut veſted immediately in the owner 


immediately of the inheritance ; for tenant for life without impeachment ct 
IN e Owner 


of the inhe- waſte has no right to the timber cut before his poſleſſion, 


ritance- © Then conſider it as to the underwood, and without the clauſc 


3 « without impeachment of waſte.” Tenant for life has a right 
caſe as to un- to Cut it, if he thinks fit: if he does not, it is part of the inhe- 
derwood. ritance, and goes with the reſt of the eſtate to the remainder. 
man. The Plaintiff had no right, while ſhe lived; therefore if 
The cut it, it ſhould not go to him, but to the owner of the in- 


Cobis given. heritance. The bill muſt therefore be diſmiſſed with coſts. 
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1792. | May 19th, 1792. 
Fleg of hor R. Sicele for the Plaintiff moved of courſe upon the au- 
— for thority of Urlin v. ———, 1 Vern. 332, that a plea of 


the ſame another ſuit depending for the ſame cauſe ſhould be immedi: 


cauſe referred 


o the Maſter ately referred to the Maſter without ſetting it down to be ar- 
CN hole gued. Mr. Mitford ſaying that it was according to one of the 
down, ſtanding orders of the Court, Lord Chancellor granted the mo- 


tion. 


In TRINITY TERM on the 15th of June, 1792, LORD 
THURLOW rehgned the Great Seal, which was put into 
Commiſſion, and LORD CHIEF BARON EYRE, Mr. JUSTICE 
ASHHURST, and Mr. JUSTICE WILSON were appointed 


LORDS COMMISSIONERS, 


LORD COMMISSIONER EYRE was ſworn a Member of his 


Myeſty's Moſt Honourable PRIVY COUNCIL, 


Vor. ! 6 H 5 BARNES 


4585 Cafes in Chancery, 


BARNES v UNEDWE 


1792. June 191h and 22d, 1792. 
23 a ESTATOR by will properly executed deviſed all his 
general deviſe eſtates in the county of Keul, that he might die ſeiſed or 


8 pofleſſed of, to truſtees upon truſt to fell them to pay his 


_ be debts, and then to apply the remaining produce to various pur. 
rom a CUUICI . . . * . 
concerning Poles. Afterwards he purchaſed other lands in {ent ſubject to 
perſonalty F EN 1 * 

eſercing to à mortgage, and covenanted in the purchale deed to pay the 
the will, d- mortgage money, and gave a bond to indemnify the vendor. 


ren 42 Afterwards by a codicil dated 29th Nov. 1784, which he de- 
hae frag at- ſcrabed to be a codicil to his laſt will and teſtament, he made 
three witneſ- ſome flight alterations in his will, and declared, that he ratified 
iy %nd confirmed it. The codicil was begun upon the laſt ſheet 
WA 2 of the will, and finiſhed upon another meet, and was executed 
PA, 19 the preſence of two witneſſes. He afterwards made another 
I. Pry / codicil, which he began upon the laſt ſheet of the firſt codicil, 
ga, and finiſhed upon another ſheet, and which was executed in 
HZ. the preſence of three witneſſes. By the ſecond codicil he re- 
voked a bequeſt of five ſhillings per week given by the will to 
his father, and another legacy; and inficad of the latter gave 
the legatee one moiety of two leatehold houſes, and concluded 
thus: „ In witneſs whereof I the ſaid teſtator have to this my 
« writing contained in this and part of the 1aid ſheet of paper, 
« which I declare to he a farther codicil to my faid laſt will 
« and teſtament, and which is to be accepted and taken as part 
« thereof, ſet my hand and ſeal ; that is to ſay, my hand at 
« the bottom of the ſaid preceding ſheet, and my hand and 
« ſeal to this laft ſheet thereof, this 28th Oer. 1788, in the pre- 


< ſence of three witneſles.“ 


** 


Upon application of the mortgagee for payment the mort- 
gage had been aſſigned for that purpoſe by the teſtator. There 
were two queſtions ; firſt, whether the ſecond codicil was 4 
republication of the will ſo as to paſs to the truſtees the lands 
purchaſed after the date of the will, as to which the hill pray- 
ed a declaration by the Court to that effect, and that in that 
reſpect the truſts ot the will ſhould be carried into execution : 
ſecondly, ſuppoſing the will not republiſhed, whether the heir 

taking 
2 
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taking thoſe lands by deſcent was entitled to have them exone- 
rated from the mortgage oy. the perſonal allets, or was to 
take them cum onere. 


Solicitor General and Mr. Hall for ine Truſtees under the 
will. 

This codicil is annexed to the will. As to the actual annex- 
ation of a codicil it was finally ſettled in Attorney General v. 
Downing, Amb. 571, that a codicil annexed, though only relat- 
ing to goods and chattels, operates as a republication of a will 
of land. If a man ſeiſed of lands deviſes all his lands, and af 
terwards purchaſes more, and then makes an executor, that is 
not a new publication: but if he aiterwards ſays “ this ſhall 
„be my will,“ and delivers it, that will paſs the newly pur- 
chaſed lands: 1 Rol. Ab. 618. $. 6, 7, (a). A having four 
daughters, and being ſeiſed of twenty acres in S. deviſed all his 
lands in S. to two of the daughters, and made thoſe two his ex- 
ecutors. He afterwards purchaſed other twenty acres, which a 
ranger offered to buy from him; but the teſtator refuſed to 
{ell them, and ſaid they ſhould go to his executors, and after- 
wards annexed a codicil of goods, but ſaid nothing about land; 


i: was adjudged to go to the executors and not in coparcener- 


!11p to the four: Dyer 143, a: The main reaſon was the an- 
5 of the codicil, which was a new publication. In 2 Eq. 

Ab. 708, there is a caſe of Lytton v. Lady Falkland, which 
is 2 in the caſe before Lord Camden. FJ. S. deviſed all his 
lznds to A. and his Beirs, and after making executors purchaſed 
tus equity of redemptioa of lands, which had been mortgaged 
% him in fee, before he made his will, and then he made a co— 
ac] atteſted by three witneſſes, which he ſays, Iwill thall 


be added to and make part of my laſt will, which I have for- 


* merly made :” Lord Cowper aſſiſted by Sir n Leros, 
Maſter of the Rolls, Chief Juſtice Trevor, and Mr. Juſtice 
Lach, decreed this not to be a republication, but that the 
vaper ought to be executed by three witneſſes; for hnce 
the ſtatute of frauds there can be no deviſe of lands in any 
other way. In 4cherly v. Ferns in the ſame book and Co. 
L. 381, and 3 Bro. E C. 107, it was decreed, that ſigning and 
Publiſhing the codicil was a republication of the will. The co- 
C1cil did not appear to have been annexed to the will, but 


, There is a dubitatur in Rol. Ab. to the latter branch of this propoſition. 
there 
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1792. there was an expreſs reference in it to the deviſes and bequeſſs 

made by the will, which amounted to, a republication of the 

— will itſelf. In 3 C. Rep. 177, there is the ſame doctrine vith 

Crows. regard to the effect of actual annexation. In the preſent Caſe 
the codicil is directed to be taken as part of the will. 


Lord Comm iſſianer EYRE. 

Since the ſtatute of frauds, I think, mere annexation would 
hardly do, becauſe it is mere matter of fact and parol. A co- 
dicil atteſted by three witneſſes and having reference to the 
will is not within the flatute. 


For the truſtees. 

Jackſon wv. Hurigch, Amb. 487, relied on by Lord Camden in 
Attorney General v. Downing ; Potter v. Potter, 1 Veſ. 437 ; Gi 
fon v. Lord 1ontfort, II. 485, reported in Amb. 93, by the 
name of Gihſon v. Rogers. In Copping v. Fernyhough, 2 Bro. C. 
C. 291, according to the note I (6b) took the late Lord Chancellir 
thought, the fact of actual annexation of a codicil executed by 
three witneiles as being a republication or not muſt depend 
upon this, whether it was done at the time of the execution, in 

Which caſe he ſeemed to think, it would do without anv refe— 
rence in it to land: but he entertained great doubts, whether it 
would do if at any other time, It is proved in this caſe, that 
the teſtator knew, the codicil was added to the will, before the 

codicil was executed. The fact of annexation is material to 
diſtinguiſh this caſe, not for the purpoſe of ſaying that it would 
do alone, if all the witneſſes were not capable of ſpeaking as to 
the time of it. Upon theſe authorities the truſtees think, they 
are entitled to have this eftate purchaſed afterwards conſidered 
as part of the truſt eſtate under the will. 


Upon the other point nothing is better ſettled, than that 
where there is a purchaſe of an equity of redemption, the mort- 
gage debt is not the debt of the purchaſer to be paid out of his 
perſonal property. It is equally well ſettled, that though he en- 
ters into a covenant to pay the money, that is only a collateral 
ſecurity, and thoſe becoming entitled to the eſtate have not 4 
right to call upon the perſonal to exonerate them. In Shafio 
T. Shafto, Hil. 1786, 2 Cox's B. Will. 664, u. deviſee in tail of 


() The Selicitar General. 
lands 
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lands ſubject to a mortgage bearing intereſt at 5 per cent. ſuffer. 
ed a recovery to the uſe of himſelf in fee. Afterwards the 
mortgage was aſſigned, and the intereſt was reduced to 4 Her 
cent which with the principal the owner of the cltate covenant- 
ed to pay. Aﬀterwards it was agreed to raiſe the intereſt to 
5 fer cent. and he again covenanted with the mortgagees, that 
the eſtate ſhould remain a ſecurity for the money, and that he, 
his executors, Sc. would pay intereſt at that rate for it. Lord 
Taube determined, that it was not made his own debt, but 
that the land was the primary fund; and that the agreement 
to pay the increaſed intereft would not do. The Die of An— 
caſter v. Mayer, 1 Bro C. C. 454, Lord Tankerville v. Facet, 
2 Bro. C. C. 57, and Tweddell v. Tweaddell, 2 Bro. C. C. 101, are 
to the ſame purpoſe. 


Mr. Seluiyn and Mr. Abbot for the heir (c). | 


The ſecond codicil though atteſted by three witneſſes does 
not amount to a republication. The firſt, which is only atteſt- 
ed by two, ratifies and confirms the will; but in the ſecond 
there are no ſuch words. This cafe is much ſtronger than the 
cafe of a codicil atteſted by three witneſſes diſpoſing of per- 


ſonal only; for as it is not neceſſary for ſuch a codicil to have 


{uch atteſtation, no other motive can he aſhgned for it but to 
republiſh the will: but here the teſtator meaning to ſubſtitute 
the moiety of the two houſes, which property he took to be 
real, though it is agreed on all des to have been only perſo- 
nal, in the room of the revoked legacy, it became neceſſary in 
his opinion to have it executed before three witneſſes for that 
purpoſe: and that diſtinguiſhes this caſe. If theſe after-pur- 
chaſed lands were intended to paſs, it is extraordinary, that 
they are not mentioned. An heir at law is a favourite both in 
this Court and Courts of Law; and they will not difinherit 
him without expreſs words or a clear intent. In Attorney Gene- 
ral d Downing the codicil was expreſsly held not to he a repub- 
lication, becauſe there was nothing in it ſhewing an intention 
to republiſh. In this caſe there is nothing ſhewing ſuch inten- 
uon, unleſs a mere reference is ſufficient for that: but none of 
the caſes ever went ſo far as to determine, that a mere refe. 
rence by a codicil atteſted by three witneſſes is ſufficient. In 


(c) The Solicitor General being gone and not intending to reply, the Court deſired 
to tear the argument ſor the heir before the deviſces. 


Vol. I. 6 I Acherly 
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1792. Acherly v. Vernon, which went to the Lords, there were words 
— .— of confirmation. In 1 Fe. 494, Lord Hardwicke ſtating Zytt;n 
* d. Lady Falkland fays, the annexation can make no difference, 
Crowe. for all codicils are by law faſtened to the will. In Cho!mondeley 

v. Cholmondeley cited 1 Ve. 489, the codicil did not paſs Lok 


mocked alter the date of the will. 


Lord Commiſfroner E RE. 


Here is internal annexation, the moſt powerful of all; the 
firſt codicil being written upon the laſt ſheet of the will, and 
the ſecond upon the laſt ſheet of the firſt. If it ſtood indepen. 
dent of all authority, a man, who in a ſubſequent codicil refers 
to his will, and executes the codicil in the preſence of three 
witneſſes, ſeems by that laſt dated inſtrument to acknowledge 
in the preſence of three witneſſes, that the former inſtrument is 
his will. What more is neceſſary to conſtitute a republication 
of a will? If without having it in his contemplation to give it 
any new effect, will not that acknowledgment, that the former 
inſtrument is his will, operate as a republication ? 


For the heir. 


Parol declarations were before the ſtatute a good mode of re- 
publication: but mere words would not do without intent. 
1houzh now parol will not do, yet the principle may be ga- 
thered from thoſe caſes, as well as if they were now law. Ex- 
preis writing is good, and perhaps the only way fince the ſta- 
tute. A writing appointing executors will not do; for that 
makes no alteration in the will, but only points out the perſons 
to carry it into execution. According to a manuſcript note of 
Copley v. Copley reported 1 P. Will. 147, but not to this point, 
teſtator purchaſed lands, and made a codicil referring to the 
will and directed to be taken as part of it: it was ſaid hy Sir 
Joſeph Jeky! that appointing the codicil to be part of the will 
was idle, becauſe the law would have done that : and the Court 
decreed it to be no republication. In Simpfon v. Hornſby, Prec. 
Ch. 439, and Hutton v. Simpſon, 2 Vern. 722, a codicil though 
aiinexed was held to be no republication. In-1 Fe. 443, the 
Maiter of the Rolls diſcuſſing theſe caſes ſays, it will not be 
ſutficient. Atteſtation alſo has occurred in many caſes. The 
only clear rule as to that is, that a codicil reſpecting perſonalty 
does amount to a republication of a will, as far as the will re- 


ſpects perſonalty. In Copping v. Fernyhough, Lord Thurlow con- 
| - fines 
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fines himſelf to perſonalty, and ſays, he will not ſay ſo 2s to 
land. Upon the queſtion whether a codicil reſpecting perſon- 
alty alone, but atteſted by three witneſſes, will be a republication 
of a will of land, Lord Hardwicke, 1 Veſ 493 fays, there is 
very little diſtinction between a codicil expreſsly confirming a 
will, and one defiring that it may be taken as part of the will; 
and that this will make every codicil executed according to the 
tatute of frauds do, though it relates only to perſonal eſtate; for 
a codicil is undoubtedly a farther part of the will, whether i is 
ſaid fo or not. But that is not an expreſs decitzon upon the 
ſubject certainly. The reaſon of that rule is this; the Court 
ſceing the act done, namely that particular mode of atteſtation 
to a codictl which does not require it, confiders that as an indi— 
cation of an intention to do ſomething, which cannot he ſatis— 
ted without referring that atteſtation back to the will of land 
and republiſhing it. In this caſe the teſtator's idea, that the two 
houſes were real property, was the immediate object of his in- 
tention in uſing that atteſtation; and the queſtion is, whether 
the Court will refer it to the immediate cauſe or to one more 
remote. It is certainly doubtful; and in a doubtful caſe the 
Court will not eſtabliſh the will. Upon the other point it is 
true according to Evelyn v. Evelyn, 2 F. Will. 663, that a man 
taking an eſtate by deſcent with a mortgage upon it does not 
neceilarily make it his own debt; and therefore the heir muſt 


the others, becauſe this is the aët not of the anceſtor, but of the 
party himſelt, who purchated the eſtate ſubject to the mort- 
gage, and covenanted to pay the money in the purchaſe deed, 
and to exonerate the vendor. Shafts v. Shafto and Lord 1 anker- 


this queſtion. The Duke of Ancaſter v. Mayer and Taweddel v. 
Twedde! were certainly caſes of purchaſe ; but it is not ſtated in 
either that the purchaſer made any new aſſignment of the mort- 
gage, or gave his bond ſo as to bind his own executors as in 
this caſe. 


Mr. Mitford and Mr. Alexander for the deviſees. 


It is neceſſary to diſtinguiſh between caſes previous to and 
lince the ſtatute. Since that time a republication muſt be hy 
lome act atteſted by three witneſſes. But ſtill there is an ana- 
logy in reaſoning upon the ſubject. There is no contradiction 
among the caſes; hut all go to this; ſince the ſtatute there mull 


take it cum onere but this caſe is difiinguiſhed from moſt of 


ville v. Faaecet were caſes of deviſe, and therefore foreign to 
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tioned in Amble;*s report of that cafe. A republication of a will 


only to perſonal property and one diſpoſing of real is argued in 
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be a clear intention, that the will ſhall have operation at the 
time of the execution of the codicil in the preſence of three 
witneſſes. That ſhall be a republication by force of the codicil 
and its reference to the will. In 7ack/on v. Hurliacꝶ from a note 
of Mr. Emlyn Lord Noriingion ſaid, that a reference to the will 
is the ſame thing as a recital of it; though that is not men. 


may have different effeéts: if a will is revoked by any act, 3 
codicil of republication will deſtroy that act. Another effect is 
what we now contend for, to give an enlarged operation to 
general words ſo as to make them paſs property acquired he- 
tween the publication and republication ; not as enlarging their 
ſenſe but merely their operation. The doctrine upon the 
words of the ſtatute of wills, which is conſtrued to enable a 
perſon to give that, which he /as, raiſes a jubtlety, which doe 
not affect perſonalty. Here the teſtator has given all he ſhall 
die poſſeſſed of, and therefore has in terms brought it down to 
the time of his death. All, that was neceſſary, was to ſay, he di- 
rects his will ſhall have effect; and the execution of the codicil, 
which he ſays ſhall be part of his will, ſhews, he meant that, 
and would be ſufficient to ſet up a revoked will, as ſhewing an 
intent of the teſtator that all his property ſhould paſs by the 
will notwithſtanding the act done; and the difference between 
that caſe and this is only, that inſtead of revoking the diſpoſi- 
tion he acquired new property. 


Lord Commiſſioner EYRE. 


Tf a man republiſhes a will after purchaſing land, and does 
by any circumſtance demonſtrate, that he does not intend the 
republication to take in that land, yet it would paſs though 
againſt any intention by parol. Therefore the queſtion is not, 
whether the intention was to paſs theſe lands, but whether he 
has done any act, ſhewing he conſidered his will of a former 
date as his will of that date. 


For the deviſes. | 

The codicil, he declares, ſhall be part of his will. For that 
one inftrument muſt draw to it the date of the other : and we 
ſay, the codicil muſt draw to it the date of the will. To make 
this one whole it is neceſſary to draw the date of the will to 
that of the codicil. The diſtinction between a” codicil relating 


2 two 
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to ways, which are contradictory : firſt it is ſaid, that a codi- 
cl relating only to perſonalty, but atteſted by three witneſſes, 
would not amount to a republication as to real ; and then it is 
inliſted, that where the codicil includes a deviſe of real, there is 
a reaſon for that fort of atteſtation. and therefore it is no ground 
for the preſumption, that it was uſed on purpoſe to republiſh the 
will. Thoſe two arguments cannot be reconciled. The dif. 
tinction taken in Nl. is only, that where the act done is merely 
appointing executors, it ſhall not be a republication. It might 
be inferred, that merely ſaying who ſhall diſpoſe of the perſonal 
ſhould not affect the real. At preſent that certainly could have 
no effect upon a will of land. In Gib/on v. Lord Montfort Lord 
Hardwicke fays, it is very difficult to lay weight upon the report 
of Lytton v. Lady Falkland, one reaſon for that determination 
being not law, as it is directly contrary to Acherly v. Vernon. 
It was admitted in G7b/on v. Lord Montfort, that if there were 
words of confirmation, that would do. The words there were, 
« I deſire, this writing ſhall be part of my will;“ between which 
and an expreſs confirmation the Chancellor faid, there was very 
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little difference. They rely upon this paſſage in Roll. which 


does not amount to what ought to be an authority, particularly 
conſidered with reſpect to the ſolemnity of a codicil atteſted by 
three witneſſes as required by the ſtatute. In the Allorney Ge- 
neral v. Downing, the report of which is very ſhort, it muſt be 
collected, that there was nothing but the atteſtation. Here 
there is, what your Lordſhip called internal annexation, a con- 
tinuation of the writing upon different ſheets, and they muſt be 
taken as one inſtrument, the laſt being publiſhed in the preſence 
of witneſſes. In the caſe of Sir Thomas Chitty's will both inftru- 
ments were in the room, but not annexed, and the atteſtation 
was only to the laſt, yet that was good. 


Lord Commiſſianer EYRE. 
That was ſaid to be a neceſſary preſumptioa. 


Tor the deviſees. 


In Carlton v. Griffin, 1 Burr. 549, teſtator gave real and 
perſonal property by a will not atteſted : two years afterwards 
he wrote a memorandum upon the ſame ſheet of paper relating 
ouly to perſonal, but declaring this was not meant to diſan- 
nul any of the former part, referring to the date of the will, 
except in one circumſtance which he mentioned. Then he took 

Vol. I. 6 K ST 
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1792. the paper in his hand, and declared z! to be his laſt will in the 
r preſence of three witneſſes, who atteſted it. That paſſed the 
Barns Jand. The only difference between the caſes is, that in this the 


V. 


C e whole is not upon one ſhcet of paper. 


Lord Commiſſioner E Rk. 
That is very ſtrong ; for the natural meaning of the words 

& not to diſannul, Cc.“ is to leave it as he found it: but it 
went {arther, to recognize it. 


Lor the devijees. 


Upon the other point, the principle is, that where the mortgage 
is originally not the debt of the owner of the eſtate, it ſhall he 
conſidered fill as a mortgage upon the property and not his 
debt, notwithſtanding any engagement entered into for payment 
of the money. All the caſes on the ſubject are extremely well 
collected by Mr. Cox in the note to Erehn v. Evelyn. No caſe 
was more argued than Zweddel v. Ide, I was originally de- 
cided the other way; but the 99/zc/tor General, who was with 
me (4d), being from illneſs unable to attend, the Lord Chancel. 
lor at my requeſt permitted it to be argued again; and upon 
that argument changed his opinion. The caſe put by Lord 
Hardwicke in Parſons v. Freeman, Amb. 115, is exactly the caſe 
of 7wedgdel v. Tweadc! ; which differs from the preſent caſe only 
in this, that there was no application by the mortgagee for pay- 
ment, as there is here. But Shafio v. Safe is preciſely in 
point to ſhew, that makes no difference. P:rkins v. Baynlun allo 
in Mr. Cox's note is much ſtronger; for the deviſee made the 
mortgage for the greateſt part (e. 


Lord Commiſſioner EYRE. 


Has any caſe ariſen between the heir and executor, in which 

the mortgagee has thought fit to reſort to the executor ? He 

may go to either. Suppoſe he purſues his legal right to call 

upon the perſonal in reſpect of the bond, is there any inſtance, 

in which the Court has directed the heir or deviſee to in- 

demnify the executor? That would be to make the ſyſtem 
complete. , | 


(4) Mr. Mitford. 
(e) It turned upon an expreſs recital in the mortgage deed that the deviſce 
made the mortgage to enable her to diſcharge the debts of the deviſor. 


Tor 
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For the Deviſces. 3 
It has been held, that the election of a creditor will not Bases 


*. 
change the rights of the parties. There is the common caſe of Crowe. 
ſimple contract creditors coming to ftand in the place of mort- 


gagees and ſpecialty creditors. 


Lord Commiſſioner EYRE. 


That is another thing. I do not afk with a view to the 
principle. The queſtion points to this, that if any ſuch caſe 
had been determined, it would be evidence, that the eſtate is pri- 
marily hable. 


If we ſhall be of opinion, that the will was republiſhed, there 
ws be no occaſion to touch the other queſtion. As to all the 
octrine of annexation which is in the Attorney General v. Since the ſta- 
7 :1ing, fince the ſtatute of frauds I do not feel the weight of e frauds 


annexation of 
it, It is ſo out of the caſe, that evidence of annexation would a codicil to a 


will not ad- 
not be received upon the ſubject, becauſe it is only parol evi- millible evi- 
dence of republication. I think out of reſpe& to the opinions Cre ase. 


publication, 


of {0 many great men, we ought to look into the caſes. becauſe parol. 


June 22d, Lord Commiſſioner EYRE delivered the opinion 
of the Court. 


This cauſe Rood over, that the Court might look into the 
caſes, and particularly Acher ly v. Vernon and the Attorney Gene- 
ral v. Downing. Upon looking into thoſe caſes the queſtion, if 
it is not be conſidered as determined, and ſo determined as that 
the Court can hardly conſider itſelf at liberty now to review it, 
would he a queſtion of great difficulty ; for it ſeems to me, that 
thoſe two caſes are in direct oppoſition to each other. The 
latter was determined by a very able Judge in this Court, and 
having the former before him, which increaſes the difficulty: 
but it ſeems to me upon the beſt confideration, that the former 
caſe is ſo determined, and is of ſuch authority, that every thing 
mult yield to it. Therefore, unleſs it can fairly be diſtinguiſh- 
<, notwithſtanding the great authority of the other the point 
muſt he conſidered as decided by the hrft. That was a caſe of 
the kigheft authority, becauſe it was originally determined here 
by Lord Macclesfield, and his decree was affirmed by the Houſe 
or Lords after queſtions put to all the Judges. In that caſe the 


codictl was held to amount to a republication of the will upon 
theſe 
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neſſes of the republication of his will. He took the codicil in 


bequeſts. He put the will and codicil into a ſheet of paper, 


but the codicil only. Theſe were ſtrong circumſtances to make 


that annexation, .of which ſo much was made in the Attorney 
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theſe grounds; firſt, that it expreſsly ratified and confirmed 
the will; next, that it was incorporated into the will; and 
both, it was ſaid, made but one will. It ſeems to me to he a 
concluſion from thence, that the publication of the codicil in 
the preſence of three witneſſes was therefore a republication of 
the will. The reporter ſtates, that four caſes were-cited in the 
argument of that caſe, two of which appear to me to deſerve 
particular attention, which are Zyitom v. Lady #Faltland and 
Penphraſe v Lord Lanſdown. In the firſt the words of the codi- 
cil were, © I make this, which I will ſhall be added to and 
« make part of my laſt will, which I have formerly made” 
Lord Cxeper aſſiſted by Sir ahn Trevor, Matter of the Rolls, 
Lord Chief Juſtice Trevor, and Mr. Juſtice Tracy, decreed, that 
it was no republication, and argued it thus; that fnce the fta. 
tute of frauds there can be no deviſe of lands by an implied re. 
publication; for the paper, in which a deviſe of lands is contain- 
ed, ought to be re- executed in the preſence of three witneſſes. 
This was decreed upon 16% June 1708. The other caſe was in 
Hilary Term, II Anne, and a correct ſtate of the facts of it was 
taken from the ſpecial verdict on the roll. It was a trial at 
bar. John Earl of Bath made his will in 1684; and afterwards 
upon 15 Augu/t 1701, ſent for ſeven perſons, and faid he ſent 
for them to he witneſſes of his will, and ſometimes to be wit- 


one hand and the will in the other, and ſaid “ this is my will 
« and I publiſh this codicil as part thereof ;” and ſigned the 
codicil, which lay upon the table with the will, in the preſence 
of the witneſſes, who ſubſcribed it in his preſence. By the co- 
dicil he referred to the will, ſaying he did not intend wholly to 
revoke it, but deviſed by the codicil as follows, directing it to 
be taken as part of his will. He then made ſeveral deviſes and 


and ſealed them up in the preſence of the witneſſes; but the 
will was not unfolded before the witneſſes, nor did they ſign it, 


it a republication from the manifeſt reference to the will, the 
expreſſion that the codicil was to be taken as part of it, and all 


General v. Downing : yet it was taken by Lord Parker, then 
Chief Juſtice, .and the whole Court of King's Bench, that it was 
not a republication, becauſe ſince the ſtatute it could not be b) 


implication, but the will muſt he re-executed. After this opi- 
2 | nion 
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was tound, and it is not ſaid in the report, what became of it. 

Here is 2 rule of conſtruction upon the ſtatute of frauds clearly * 

expreſſed and laid down by the firſt men of their time; that Csowe. 

i that ſince the ſtatute there can be no republication by impli- 

cation, that nothing ſhort of re-execution will do. In Ac/erly 

©. I ernon, 10 E. I, it is manifeſt, that Lord Macclesfield did not 

adhere to the rule, he when Chief Juſtice laid down in Penphraſe 

Lord Lanſdown ; for there was held to be a republication 

without Te-cxecution, and conſequently by implication. If the 

rule laid down by Lord Cowper affiſted by the Maſter of the 

Rolls and the Judges, and by Lord Macclesfield aſſiſted by the 

reſt of the Court of King's Bench, when he ſat there, was not 

found, and if all implication is not to be rejected, and if any 

ting ſhort of re execution can be admitted, I am not ſurpriſed, 

that in Gihſen v. Lord Monifert Lord Hardwicke was ſatisfied 

with the ſpecial ground, upon which it was argued before him, 

that a codicil executed in the preſence of three witneſſes might 

be a republication, and that he felt himſelf inclined, that it 

ſhould. If we diſentangle ourſelves from the rule, that there 

ſhall he no republication without re-execution, the principle, 

that a codicil atteſted hy three witneſſes ſhall be a republication, 

ſeems intelligible and clear. The teftator's acknowledgment of 

his former will conſidered as his will at the execution of the co- 

dicil, if not directly expreſſed in that inſtrument, muſt be impli- 

cd from the nature of the inſtrument itſelf ; becauſe by the na- Codicil by its 

ture of it it ſuppoſes a former will, refers to it, and becomes r Ae 

part of it; and being atteſted by three witneſſes, his implied de- 3 be- . 
part 0 

claration and acknowledgment ſeems alſo to be atteſted by three. it. 

before the ſtatute it was no part of the eſſence of the obligation, Te republiſh 


that the will ſhould be re-executed. Any thing, that expreſſed Qt, not gc. 
the teſtator's intention, that the will ſhould be conſidered as of ceſſary, nor a 


particular in- 


a a ſubſequent date, was ſufficient. Since the ſtatute re- execution tent to repub- 


7 | i ; a , liſh: 1 
of the will is not neceſſary ; but nothing more is required than om. 


a writing expreſſing that intent. Therefore Lord Hardwcke 35 of a ubſe. 
quent date is 


might well ſay, he ſaw no great difference between the words ſufficient ; 


which intent 


* I defire this codicil may be part of my will,” and the words g 


„ republiſh; which, it was there admitted, would have done, landmultfince 
In the Aitorney General d. Downing Lord Camden ſuppoſed, a par- . _ 
ticular intent to republiſh ought to appear; and that annexation in writing, 
cr particular expreſſions in the codicil would demonſtrate that 

intention. If that was neceſſary, not only Lord Hardwicke's 


Voi. 6 L ; opinion 
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The Court 
will not exe- 
cute a will 


partially, 
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opinion cannot ſtand, but neither can Ac/erly v. Vernon; for 
there was no particular intent to republiſh ; but the teſtator re. 
ferred to the will, made alterations, and gave ſuihcient demon- 
ſtration, that when making and executing the codicil he cont. 
dered the will as his will; and from that a republication wag 
implied : but it was not particularly in his thoughts to do any 
formal act of republication, Upon conſidering theſe caſes ! 
conteſs, I am inclined to ſtand upon the general propoſition 
ated by Lord Hardwicke to ſhew, the will in the caſe before us 
was republiſhed. This caſe has auxiliary c:rcumtances, which 
might ſeem to bring it within the At/orney General v. Dotoning N 
for the teſtator expreſsly declared by the original will, that he 
meant it to operate upon all the lands, he ſhould die ſeiſed or 
poſſeſſed of. If he has not actually incorporated them together, 
he has inſeparably annexed the codicil to the will, not by a 
wafer, or wrapper, or any thing de/crs the inſtrument; but by 
what I called internal annexation, and that of ſuch a kind that 
all the papers taken together may be conſidered as publiſhed, 
when the codicil was executed. But I am atraid to rely upon 
theſe circumſtances tor fear of intrenching upon the ſtatute by 
railing evidence out of circumſtances in their nature parol. 
The general ground is ſafer and better. The next queſtion is, 
Wiat will be the conſequence as to this caie : and here there is 
a doubt upon my mind. The prayer of this bill ſeems to go 
{imply to alk a declaration from the Court as to this codicil be. 
ing a republication for the ſingle purpoſe of the Court acting 
upon the eſtate, which was acquired after publication of the will, 
and not to enable the Court to execute the general truſts of this 
will altogether. I doubt, whether that is according to the uſual 
courſe %. The Court will not take up cauſes by parts in that 
manner : and theſe parties not aſking a genera] execution of 
the truſts of the will ſeem to me to have no buſineſs here. 
They might have tried the queſtion of republication by ejeCt- 
ment at law. It the Court had been of opinion, that there was 
no republication, then a queſtion of equity would have ariſen. 
The words “ in that reſpec” in the prayer of the bill mean as 
to that eltate. As to the general prayer, perhaps we have not 
al! parties before the Court. 


for the Plaintiffs | 
It was then ſaid, that all the parties were before the Court; 
al that the pleadings Nated, that the heir was in poſſeſſion, and 


(J) Ante 276. 
that 
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that the truſtees were carrying the truſts into execution, but 1792. 


were prevented by this queſtion. — 
Baxx Es 
Lord Commiſſioner EYRE. a 
Then declare the will well proved, and the truſts to be carri- 
ad into execution with the uſual directions; and that the codi- 
ci] is a republication of the will, and that the after purchaſed 
lands ſhall paſs, and that all parties ſhall have their coſts: and 
reſerve the conſideration as to the ſurplus of the real and per- 
ſonal, and ſubſequent coſts. 
Lord Commiſſioner WII SO R. 
Die v. Dany, Cowp. 158, was a caſe pretty much of this ſort : 
there was nothing but the words © ratify and confirm the will,” 
and the inſtruments were joined by a water ; and it was held to 
he a republication. 
Mr. Mitford 
Said, he ſhould have mentioned that caſe, but thought, it 
might have been objected to, as it was a deviſe of copyhold 
lands, which are not within the ſtatute of frauds. 
EARL OF UXBRIDGE v. BAYLY. 
June 25th and 26th, 1792. 1792. / 


IR Nicholas Bayly being ſeiſed in right of his wiſe Lady Three 74 


: . 8 ers by ſettle- 
Caroline Bayly of an undivided third part of two manors g . 


and premiſes, and having made no proviſion for younger chil- huſband and 
wife jointly to 


dren, by indenture of 1774 Aprzl, 1753, ſettled theſe undivided rite and ap- 


third parts to the uſe of himſelf for lite, remainder to Lady Ca- 2 cool. 
econdly to 


oline for lite, remainder to truſtees to preſerve contingent re- huſband alone 


to raiſ 
mainders, remainder to all and every or any of the children of aer ug 


them, other than an eldeſt or only ſon, in ſuch ſtares as Sir NT Fact 
„to ſurvivor 


Nicholas and Lady Caroime ſhould appoint by deed or writing, to raiſ- and 
it © 
in default of appointment as the ſurvivor ſhould appoint, in N 


{um as would 


Gault of ſuch appointment to all, Sc, other than an eldeſt or with the ſum 
before raiſed 


nl ſon, in tail as tenants in common with croſs remainders in make 5oool. 
' tail, The wife join - 
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1792, tail, aud in default of ſuch iſſue to Sir Nicholas and Lady Cary. 


ITE line in fee. By this ſettlement four powers were reſerved : 
art 0 


Uxzaivce firſt, a power to Sir Nicholas and Lady Carcline jointly by deed 


Piet. Or writing to charge theſe undivided third parts or any part 


ing in raiſing thereof with any ſum not excecding 5900]. with intereſt at : 
zooo!. uncer her cent. for ſuch perſons and purpoſe as they ſhould think fit, 


the joint pow- | . 
er for the huſ. Or to raiſe that ſum by mortgage upon a term for years to be 


band he cove- : l 
Ped not to void, or to attend the inheritance, when, ſuch ſum thould he 


2 on paid : ſecondly a farther power to Sir Nicolas alone by deed 
power Clerv- "HE SS. . . 
ed to him Or Writing to charge theſe undivided third parts with any ſum 


alone or any RESIN ;- 2 EG TT - 
aiher power . excceding 200207. over and-ahove the 3000. under the Firſt 


whatſoever power with intereſt at 5 per cert. for ſuch perſons and purpoſe 
during her 


life, and lo as he ſhould think fit, or to raiſe that ſum by mortgage in the 


I — ſame manner. The third power was to the ſurvivor of Sir Nj. 


er cholas and Lady Caroline to charge in the ſame manner with 
unpaid, 


without her ſuch ſum, as ſhould, together with what ſhould have been before 


conſent. Af. ! , 
3 raiſed under the other powers, amount in the whole to 5090/, 


be by deed to be diſpoſed of as the ſurvivor ſhould think fit. The fourth 


Il did . ; . . 
— with was to Sir Nicholas and Lady Caroline and the ſurvivor by deed 


200ol. more or writing to revoke all the uſes before limited of the ſaid un- 
to be paid to 


his executors divided third parts, and to limit them to truſtees in fee in 
for dedts, Xe: truſt to convey with the conſent of Sir Nicholas and Lady Car. 


and otherwiſe 


” perform line, or the ſurvivor, either in exchange for other lands, or for 


will oras he the purpoſe of ſale, and to ſettle the lands to be had in ex- 


. change to the ſame uſes. Soon after making this ſettlement 


and died leav- Sir Nicholas having occaſion for the ſum of 3o00/. prevailed 
ing his ſecond 


wife execu- Upon Lady Caroline to join him in raifing that ſum ; and the 
irix without firſt plan propoſed for that purpoſe was, that he ſhould raiſe 


taking notice 


by W will of 2000. under his ſole power, and that ſhe ſhould join him in 
the charge : a 


but the Jeeg raiſing the other 10007. under the joint power. This plan 


2 * however was relinquiſhed ; and it was agreed, that the whole 
ound uncan- 


celled among ſhould be raiſed under the joint power; and Dayrell advancing 


dle del. the money the ſaid undivided third parts were accordingly 


well charged, mortgaged to him under the joint power for 500 years; and 


and went to 2 

the executrix upon July I, 1753, by indorſement upon the deed of ſettle- 

key proach ment oi the preceding April reciting, that for the more ſpeedy 

ws and eaſy raiſing the ſum of 3000. Lady Caroline had agreed to 
arge we » ® . . . . . 93 2 

com by Join Sir Nicholas in the execution of their joint power, he cove- 


23 , nanted with the truſtees, that he would not © during her lite 


volunteer not « and ſo long as the ſaid 3oool. ſhall remain due, owing, and 
revoked by _ . : , : rt 
general revo- ©* unpaid, charge the ſaid third parts and premiſes or any pa 


catiou of the cc thereof, with any ſam whatſoever by the power reſerved to 


uſes under a 
power ſor the &« him 
mere purpoſe 2 
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« him alone by the within written indenture or any other 
« POWEr or authority whatſoever without the conſent and con- 
« cyrrence of the {aid Caroline Bayly to be fignified by writing 
« under her hand and ſeal firſt had and obtained for that pur— 
« poſe.” In February 1766 Lady Bayly died, leaving iffue 


Nickolas by deed poll reciting the indenture of Ap7ri7 1753, and 
his power to charge the {aid undivided third parts with 2000/7. 


paid to his executors and applied to the payment of his dehts, 
legacies, and funeral expences, and otherwiſe in performance 
of his will, or as he ſhould by his will direct and appoint. In 
January 1779 in purſuance of an agreement with the owners of 
the other undivided third parts of theſe eſtates for a partition 
Sir Nicholas Bayly by deed covenanted, that he and Lady Bayly 
had not during her life created any charge except the mortgage 
to Dayrell, and that fince her death he had made no appouint- 
ment of the premiſes; and he revoked the ſeveral uſes, and 
limited the premiſes to truſtees in fee for the purpoſe of making 
partition; and then by leaſe and releaſe of 25th and 26th 
January 1779, to which Dayrell was a party, the partition was 
made. The effect of that was, that thet wo manors were con- 
veyed, ſubject only to the mortgage to Dayre!l, to ſuch of the 
uſes of the ſettlement of 1753, as were then capable of taking 


to the other owners in lieu of their reſpective third parts. Sir 
Nicholas having married again made his will in 1781, and ap- 
pointed his wife ſole executrix and refiduary legatce. After his 
death the deed poll was found among his papers uncancelled ; 
but no notice was taken of it either by the partition deeds or 
the will; nor did it appear to have been ever out of his cuſto— 
dy, nor that he had communicated it to any perſon. When this 
dced was diſcovered, the children of Sir Nicho/as and Lady Ca- 
7line Bayly, who were entitled under the ſettlemeat of 1753 


Lady Caroline, were in treaty with Sir Gilbert Fealhcote for the 
ſale of thole eſtates ; and it was ſtipulated, that the money due 
to Dayrell ſhould be diſcharged out of the purchaſe money. 
On diſcovery of the deed of 1767 .the executrix claiming the 
20007. charged by it, the purchaſer refuſed to pay the whole 
purchaſe money without having the premiſes diſcharged from 


VoL. . | 6 M | Rock 


and the deed of partition to the lands allotted as the ſhare of 
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of partition of 


Lord Uxbridge and ſeveral others. On 6th March 1767 Sir Jin cltate 


aid re! {tiling 


to the ſame 


uſes the lepa- 
rate par it to 


did charge them with that ſum with intereſt at 5 per cent. to be be taken on 
partition. 


effect; and other ſpecifick parts of the premiſes were waved 


that ſum ; upon which by agreement 200. was laid out in 
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ſtock to-indemnify him againſt that claim; and the bill was 
brought to have the deed poll-of 176% declared void and deli. 
vered up, and that Lady Bayly ſhould be decreed to releaſe a} 
her intereſt:under it, upon the ground that Sir Nicholas had no 
right to execute it, or if it was originally good, that it had 


been revoked, and was not intended to be an effectual charge. 


Solicitor General, Mr. Lloyd and Mr. Follt/t for the Plain. 
%s. 
Upon the firſt point, Sir Nyæ hl] Bnyly had no power, while 


the 3000/7. remained a charge, to make any other. Upon the 


effect of the powers it is clear, he could not charge beyond 
20007. without the conſent of Lady Bayly. Their motives, as 
expreſſed in the inſtrument, for changing the mode of raiſing 
the 50007. ſhew, they did not intend, it ſhould be attended with 
conſequences different from thoſe of the plan firſt propoſed, as 


far as it was to affect thoſe, who were to take the eſtate after- 


wards. The purpoſe was undoubtedly the fame. His agree- 
ment in conſideration of her joining him in raiſing that ſum is 
expreſſed in his covenants; firſt that which was to protect the 
younger children againſt any farther act, and fecondly that to 
the truſtees upon the partition, that he had not done any thing, 
hy which thoſe third parts would be charged, other than as be- 
fore recited, vg. the mortgage to Dayrell. The true conſtruc. 


tion is, that he neither would during her life create any other 


charge without her conſent, nor after her death ſo long as the 
Zool. ſhould remain a charge. Tf that had been paid off, per. 
haps he might then have been at liberty to charge with 20001, 
She was a purchaſer for her younger children of his power in 


confideration of giving up Icoo!. to him. 


Upon the ſecond point, he muſt have meant, either that this deed 
ſhould not operate at all, or that it ſhould only if the 30007, ſhould 
be paid off in his life. It was always in his own cuſtody. He 
could cancel it at any time, or ſay whether it ſhould have any 
effect by being delivered out of his cuſtody. Twelve years after 
the execution of it by deed under his hand and ſeal he either de- 
clares, that it ſhall have no effect, or does that, which is tantamount 
to an effectual revocation ; for having never delivered it out of 
his cuſtody, when making the partition he recites, what valid 
acts he had done, and expreſsly ſays, that he and ſhe had not in 
her life made any charge _—_ the mortgage to Dayrelh, and 

tat 
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that ſince her death he had not made any appointment of the 
premiles ; though certainly he does not there uſe the word 
« charge.” He lived three years after that; and it does not 
appear, that he ever communicated the deed. poll to any one ; 
and there are ſufficient aſſets without that ſum. 


Mr. Holli/! 


Alſo argued, that the Court might in this cafe as in many 
others ſubſtitute the word “ or” for «© and” in his covenaiit 
not to make any other charge without her conſent during her 
life and ſo long, Cc. 


Lord Commiſſioner Ex RE. 

The real queſtion is, whether ſhe was a purchaſer of his 
chance of ſurviving her, and ſurviving her having a power to 
appoint to the extent of S000. in the whole. The true reaſon 
for changing the mode of raiſing the 300. was, I ſuppoſe, 
that the mortgagee choſe to have it under one power rather 
than under two. 


Attorney General, Mr. Mitford and Mr. Fonblanc for the 
Defendant. | 
Lady Caroline Bayly was not a purchaſer for 1000/. of his 
power of charging 2000/. Under the ſettlement ſhe had an 
eſtate for life after his death. It is material to conſider the 
words thought to reſtrain him from the exercile of that power 
after her death. The words requiring her conſent could have 
no reference to the time ſubſequent to that event. Upon their 
conftruction the words “ during her life” muſt be expunged. 
Thoſe words control all the ſubſequent part. The ſubſtitution 
of © or” for © and” is a very material alteration. From her 
life eſtate after his death it was natural for her to ſay, that if he 


mence, it was fair upon her part to ſee, that the income of the 
eſtate ſhould not be diminiſhed, if by furviving him ſhe 
ſhould become entitled to the rents and profits during her lite. 
She therefore had an intereſt in keeping up thoſe rents, which 
readily accounts for the introduction of the expreſſion “ during 
« her life” Then how-can the words be changed? In all caſes 
of that kind the thing muſt be in ſuch a ſituation, that the 
Court is forced to make that conſtruction. In this it will intro- 


According 


deſired to raiſe that ſum in that particular way for his conve- 


duce an ambiguity. The argument for the Plaintiffs is abſurd. 
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According to their conſtruction he might pay off th geog. 
and immediately charge with soo. but if he does not 
pay off that ſum, he cannot charge with any thing. If he bed 
raiſed the money according to the firſt plan, he might after her 
death have raiſed 20c00/. more. The Plaintifts could not reco. 
ver at law upon this covenant, becauſe they were not parties to 
it; and equity will not interfere, where a breach of covenant 
does not give an action. | 


Lord Commiſſimer EYRE. 


Is there any caſe of a covenant with the truſtees for parties 
inſiſting upon an agreement in equity, in which the Court has 
ſaid, that, becauſe no action would lie for them, therefore the 
Court would not enforce it? This covenant is with the truſtees 
for her and the children ; for they are truſtees for the general 
purpoſes of the ſettlement. 


Tor the Defendant. 


The covenant here was with a particular view to protect the 
intereſt of Lady Bayly, not thoſe behind. As to his intention or 
conſciouſneſs that he had no power ta do this, this charge by 
the terms of the deed was not to have operation till his death ; 
but was a matter, upon which his will was to operate; which 
accounts for its heing found among his papers. It he had died 
without a will this charge could not have exiſted perhaps not 
if he had not appointed an executor. As to his having ſuf- 
cient aſſets without that, the words make it a part of his 
will; and a gift to a reſiduary legatee or making an executor 
is a ſufficient appointment. The circumſtance of its heing tound 
uncancelled, when it was to have operation, muſt overrule any 
Hlence in that reſpect. The direction to pay to his executors 
would alone make it fully a part of his perſonal eſtate : but he 
proceeds to declare the truſt for the very purpole, for which ex- 
ccutors always take the perſonal, 278. for debts, Ec. or in ſuch 
manner as by his will he ſhould appoint ; that is, if he choſe 
to make a ſpecifick diſpoſition of it, he might. Thoſe words 
do nothing more, than the law would, if he had imply directed 
it to be paid to his executors. Upon the whole he ſtripped 
himſelf of this power only during the life of the firſt Lady 
Bayly ; and therefore it belongs to the ſecond as his reſiduary 
legatee. | 


2 Sclicitor 


Caſes in Chancery, 


Solicitor General in reply. 


What is given to the executrix as executrix, is for the pur- 
poſes of the will; I lay out of the caſe therefore any queſtion 
upon that. The firſt queſtion is, whether ſhe became a pur- 
chaſer, and for the children as well as herſelf, of the non exer- 
ciſe of this power, ſo that he could not, though ſhe died, charge 


505 


1792. 
— a— 
Earl of 


Uxsstpor 


* 


Barr. 


this 2000. hecauſe the 3000. remained a charge. If that is 


decided againſt the Plaintiffs, another queſtion ariſes: 278. 
whether, when the deed of partition of 1779 is attended to 
with all its effects, it was not an extinguiſhment of the charge 
of 20col. though well created. If the Defendant is right upon 
the firſt point, he could have again charged after the extin- 
guſhment with 2000. ; and if he could, it is according to 
the true intent gone ; for had he meant to give it operation, he 
could have revived it immediately after, and did not. It was 
competent to him to enter into an agreement with his wife for 
valuable confideration to reſtrain himſelf from the exerciſe of 
the veſted power, and alſo of the contingent power which 
might veſt in him. The argument is not abſurd or ridicu- 
lous ; for by no act of his own could he raiſe more than 2000/. 
then where is the folly of ſuppoſing, that ſhe conſented to ena- 
ble him to raiſe 10007. upon the terms of his giving up thoſe 
two powers? The difficulty of the argument is in permitting 
him to raiſe 5000/. in the one caſe, and not permitting him to 
raiſe 2000], in the other. I do not conſtrue “ and to mean 
e but I fay, the ſenſe is, that he will not during her life, 
and while the 3zocol. remains a charge, create any other. The 
reftraint as to any other power could mean nothing hut the 
contingent power. The deed of revocation expreſsly re- 
vokes all the uſes limited, except expreſsly the mortgage to 
Dayrell ; then did he not revoke this charge, which he had 
made for his own benefit, by which he would have dif- 
encumbered the title, and might have immediately exerciſed 
his power as to the 2000/. ? It was natural and neceſſary, that 
Dayrell ſhould be a party to the partition; for his term over- 
rode the whole; and no perſon would have truſted to the ar- 
gument, that the power of revocation would include his eflate ; 
anch it is not likely, that he would join, unleſs he was to have a 
mortgage of part of the eſtate when divided. I do not admit, 
that the will does in any way revive the charge; for it con- 
tains nothing relating to this particular part of his property, but 
is only a diſpoſition of his perſonal as his perſonal. If it is 
Vol. 6 N gone. 
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gone, it has never been revived, and is then to be conſidered 
as if never executed. 


Lord Commiſſioner EYRE. 


All the points inſiſted upon at the opening have been argued 
not with much confidence. But a new point has ariſen, as to 
which, if ſeriouſly inſiſted on, we ſhould wiſh to hear more. If 
this was a charge for a purchaſer for valuable conſideration, I 
take it for granted, the circumſtances belonging to this parti. 
tion deed would not have been ſufficient to revoke that charge: 
but the charge being voluntary, I ſuppoſe, it is meant, that he 
ought to have taken care when revoking the deed, under which 
that charge exiſted, that a proviſion ſhould have been made for 
that, or that he ſhould have ſubſtituted a new charge. Are 
there caſes, in which it has been held, that if a man makes a 
voluntary charge under a power, which gives him authority, and 
then revokes the uſes for the mere purpoſe of a partition, ſuch 
a charge is revoked ? If it ſtands upon mere principle, I know 
how to deal with it. 


Mr. Mil ſord. 
Either this inſtrument does not operate at all to revoke the 


charge, or if it does, it muſt operate to ſubſtitute the eſtate 


taken upon the partition for the ſame purpoſes; for it revokes 
the uſes of the ſettlement of 1783; if by that it revokes this 
appointment, to do ſo the deeds of 1753 and 1767 muſt be 
taken for this purpoſe as the ſame inſtrument. 


Lord Commiſſioner EYRE. 


Their way of arguing it 1s, that the uſes of that ſettlement 
were revoked and afterwards revived ; hut that thoſe, who 


meant to act upon them, muſt act upon them revived ; and that 


the former charge by the old power would not operate, but 
there muſt be a new one. 


Solicitor General. 


Where a man conveys an eſtate, upon which there is a charge 


for his own benefit, he can never ſet up that againſt his 
grantee. 


Lord 
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The difficulty is, that it is a mere voluntary charge, which the fc 


party himſelf put into that predicament, and to which he . 
might have put an end by making another charge. At preſent ND 
Jam againſt it, I confeſs. 


Lord Commiſſioner ASHHURST. 


As this depends entirely upon technical reaſoning, there ought 
to be ſome caſes to ſupport it. 


Lord Commiſſioner EYRE. 

We will give our opinion now upon the principal point ; and 
if it 1s thought, that any thing can be made of the other, it may 
be ſet down for a rehearing. 


I had no doubt, from the moment either of theſe powers was 
diſtinctly underſtood, that the true merits of this caſe upon the 
firſt queſtion lay in a very narrow compaſs, and that they are 
diſtinctly and clearly againſt the Plaintiffs ; for here are three 
diftin& powers; one by which Sir Nicholas and Lady Bayly 
might join in the appointment of 3oool. another, by which he 
was to appoint 2000/. at his own will and pleaſure by a ſeparate 
act; a third by which the ſurvivor of them might appoint ſuch 
ſum, as together with what was before appointed under the 
other two, would make up 5000/7. This being their ſituation, he 
in 1753 ſoon after his marriage had occaſion for 30007. and 
the firft idea was to execute the ſeparate power, and that ſhe 
!hould Join him in executing the joint power to the amount of 
oc. There was a convenience as to the mortgage in its 
zeing by the execution of one power rather than of two; and 
'hercfore the original object having been diſtinctly ſtated, 
namely to raiſe 3000. in that way firſt propoſed, they agreed 
to raiſe it under the joint power; but that was to be conſidered 
as between them, as in truth what the original plan was, 
namely an execution of the ſeparate power as to 20007. and of 
the joint as to 10007, It is true, as has been ſaid for the Plain- 
tiff, that if ſhe had driven a very hard bargain, ſhe might have 
refuſed to conſent to raiſe this ſum, unleſs he would abandon 
nis contingent intereft under the third power in caſe of his ſur- 
ziving her; but I ſhould require, that ſo unequal a bargain 
inould be expreſſed in the cleareſt terms. Inftead of that the 
language 
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language according to the plain and grammatical import is di. 
rectly the contrary. They were in ſuch a fituation, that he 
might alſo have exerciſed his ſeparate power ; therefore care 
was to be taken to confine him as to that, the third power not 
having ariſen, and that while the circumſtances remained the 
ſame, he ſhould not exerciſe it. But upon her death the third 
power aroſe ; and therefore his right to make a farther charge 
to the amount of 2000. aroſe. How it is in form, is another 
thing; the ſubſtance is, that at her death he had a right to 
raiſe 2000/. more. Therefore this proviſion ſuſpended his right 
till that event or another event, which made part of the condi. 
tion, and was neceſſarily connected with it, and not to he ſe- 
parated from it by ſubſtituting the word “ or” for © ang” 
Suppoſe this charge had been paid in her life, there would be 
no reaſon, why he ſhould not execute his ſeparate power ; but 
before her death it was already executed, by what was done, 
This is ſo plain upon the true conſtruction of theſe inſtruments 
and their ſenſe, that it is the cleareſt caſe, I ever ſaw. 


Then comes this other point, which has a more formidable 
appearance, hecauſe it is not ſo intelligible. How far his con- 
duct upon the partition ſhall be underſtood to be a revocation 
of the charge, is a queſtion of more difficulty. Doubtleſs the 
uſes were revoked, and the power under which this charge was 
made; but the revocation was under a power given by the ſet- 
tlement, the true object of which was not to deſtroy any of the 
uſes, but to ſhift them with all their conſequences to the new 
eſtates to be purchaſed in conſequence of the revocation ; it be- 
ing merely for the purpoſe of ſelling the eftates and buying 
others to the ſame uſes, or for the purpoſe of a partition, but 
without any intention to make any ſerious alteration in theſe 
uſes. That being ſo, to maintain in equity that ſuch revoca- 
tion, made in acquiring a ſeparate eſtate in the land inſtead of 
an undivided third, ſhall have the effect of deſtroy ing every 
thing, which was originally rightly performed under the origi— 
nal ſettlement, would be to diſappoint the general purpole of 
that original ſettlement ; and being ſo, it does require ſome 
firong rule founded upon a ſeries of authorities, which on ac- 
count of other caſes it would be dangerous to diſturb, I there 
is no ſuch rule, conſidering the meaning of the original deed, 
and of the ſubſequent deed having that ſole operation to con- 


vert the undivided third into ſeparate property, and to lay all 
the | 
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e charges which were upon the undivided third upon that, 
which was to be taken in the room of it, I think, the uſes and 
the powers under them ought to attach themſelves to the new] y 
1cquired eſtate, exactly as they flood upon the original cate. 
without any alteration in the intereſt of any. And then I think, 
there is no queſtion behind; hecauſe the queſtion as to the ef- 
ect of the appointment being to the executors, and the cuſtody 
remaining in the party, and the will containing no particular 
appointment of the benefit of this charge, ſeems to be abandon- 
ed ſo as to leave the caſe upon the two queſtions, of which ! 
have taken notice. Therefore the ground, upon which the 
Plaintifls come here, is miſunderſtood. They have no ground 
o come here; and therefore the bill muſt be diſmiſſed. 


Lord Commiſſioner ASHHURST. 

Sir Nicholas Bayly could not borrow this ſum by his own 
zower ; therefore he had recourſe to Lady Bayly ; and ſhe 
agreed as the ſhorter method to join him, for which he enter- 
ed into ſtipulations. No doubt at the time ſhe made this con- 
ceſſion, ſhe had a right to make a proviſion for the intereſts of 
her children: but this does not appear upon the whole to have 
heen in her contemplation at the time, but that her life inte- 
reſt, if ſhe ſhould ſurvive him, ſhould not be prejudiced by his 
ads; and therefore ſhe made him ſtipulate, that he would not 
during her life, and ſo long as that ſum due upon mortgage 
ſhould remain unpaid, charge theſe third parts with any ſum by 
the power reſerved to him alone or any other power without 
her conſent. This proviſion by her was to prevent her part, 
if ſhe ſhould ſurvive him, and the eſtate ſhould thereby come 
into her hands, ſrom being charged with any other ſum : but it 
was never underſtood between them to extend in the event of 
his ſurviving her to prevent any greater charge to the extent 
of the original power. The manifſeſt conſtruction is, that that 
was the object in their contemplation. If ſo, it follows, that he 
had power upon her death to raife 2000/. for any purpoſe ; 
and he did ſo by a deed, which remained in his cuſtody. No- 
thing ariſes upon that; becauſe, as he never meant it to take 
effect till after his death, there was no occaſion to put it into 
other cuſtody. Then the remaining queſtion is, whether the 
fate of things is altered by any thing, that has happened ſince. 
I think not, if that charge was once well made. As to the 
parties to that deed of 1779, all, that was in contemplation at 

VoL. I. 60 the 
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| 1992, the time, was, that there ſhould be ſuch parties to it, as were ne- 
—— ceſſary to effectuate the intention; namely, all who had any 

N legal intereſt; therefore Dayrell was a neceſſary party, for he 

"Sai had the legal eſtate in him. But as to this, 1t was only an 
equitable charge; therefore it was not neceſſary to join in re- 

ſpect of it to effectuate the legal purpoſe in their contempla. 

tion. By that theſe eſtates were conveyed to the truſtees ac- 

cordingly; and then the new eſtates were limited to the ſame 

uſes, to which the undivided third part was limited by the ori. 

ginal ſettlement. The word © charge to be ſure is not uſed; 

AR done un- but the word © w/e” is. Whenever parties have power by deed 
Ares to 16 6 particular act, when done under the power, it is as if 


deed is as if | 
incorporated incorporated in the original deed when executed; therefore I 


RO. do not ſee, when the ſecond limitation 1s to the ſame uſes as 

_ the original deed, that this may not be properly termed a uſe; 
for it is an intereſt growing out of the original power; aud it 
is harſh to hold it revoked, when the revocation was only for 
the purpoſe of making a diviſion of the eſtate, and the part 
taken upon the diviſion was conveyed to the ſame uſes, as were 
the object of the original ſettlement. To fay, it is a revocation 
of any act done upon the undivided eftates, ſeems to be a doc- 
trine very nice and technical; and I am not willing to conſider 
it ſo, unleſs tied down by decided caſes. As none have heen 
mentioned, it is too ſubtle a doctrine for me. Therefore I think, 
the deed of partition was not a revocation of any charge legally 
impoſed prior to that. As to the argument that this money 
was only given for debts, legacies, and funeral expences, with- 
out ſaying more, tnere is an executrix appointed ; and ſhe, par- 
ticularly as ſhe was his wite, 1s entitled to what reſults. 


Lord Con: »i/Jirer ML SON 


As to the firſt point, it was reaſonable, that, what was a ſole 
power, ſhould under theſe circumſtances become a joint power. 
If the money had been raiſed, as was at firſt propoſed, then the 
power of railing 2000/7, more, while both were living, mult have 
had their joint conſent. Then, when ſhe died, there was an 

eud of that covenant. She had good reaſon for deſiring to re- 
firain him from the exerciſe of any other power during her 
life on account of her eſtate for life, and her contingent power. 
It was immaterial after her death, becauſe he would then have 
had the ſame ſum by the contingent power. It is then ſaid, that 
under the circumſtances he did not intend, that this inftrument 


ſhould 
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gould have any operation. The arguments urged for that 
dem to have been in a great meaſure all abandoned except the 
. From the nature of this deed it muſt have continued in 
kis power; and there was no occaſion to refer to it by his will; 
r he made an executrix, and that declared, the exccutrix was 
o have it. Next as to the deed of partition, whether that proves 
nis intent to revoke this inftrument. The general intent was 
imply to change the nature of the property. That as to the 
«ther parties, with whom he was dealing, was the only intent. 
Thoſe Plaintifls are none of thoſe people. In theſe infiruments 
there is no intimation of an intent to vary the circumſtances, in 
which the property then was, in any other reſpe& than by 
changing it to ſeparate property; therefore there can be no im- 


a7, if at all. It may be ſaid, the preſent claimant of this ſum 
is a volunteer, and therefore ſhall not come into equity to have 
it made good: but this is the caſe of a Plaintiff coming to ſet 
tide a deed, not of a volunteer coming to eſtabliſh it. Equity 
will not ſet it alide, when no intention of the party to do ſo 
appears, merely becauſe ſome rule of law revoked it at law. 
This money in conſcience belongs to her, upon the ſuppoſition 
that he did not intend to revoke this gift, becauſe it was his 
imention to give her the money without queſtion ; if it had 
not been for this deed of partition, it would have been given ; 


ind if that imports no more than that fingle thing, ſhe is ſtill 
entitled to it. 


— — . — — — 


The decree diſmiſſed ſo much of the bill, as ſought to have 
he deed poll declared void or fraudulent, and to have it deli- 
rered up, or to oblige the Defendant to releaſe her intereſt 


harged by it. 


BINFORD 


glied intent to revoke it. Then it muſt be upon ſome rule of 
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BINFORD v. BOWDEN. 


1792. July 61h, 1992. 
Wit exami- ON EM was deviſed to be laid out in land for a Hy, 
ed on com- - . . - ; 
miſſion apart Covert in tail with reverſion to her in fee. For the 


from huſband e:: . | 
Io «© 43 Plaintiff it was prayed as according to the uſual courſe of the 


poſition of Court in thele caſes, that ſhe ſhould be examined by commiſ. 


money deviſ- 
jw = ſion apart from her huſband as to her inclination with regard 


out in land for to the diſpolition of the money, and that if ſhe choſe to take 


her in tail, re- 

verſion to her it in money, it ſhould be paid to her. 
in fee, whe- 

ther to bere- 


ceived in mo- Lord Cnr EYRE. 

ney or laid 

out as di- 1 7 it 1 juri 
_— It is clear, the Court would do it in caſe of a perſon ſui juri;. 


It is equally clear, they would refuſe it in caſe of an infant. 1 
want to know, whether there is any caſe, ſhewing what the Court 
does in the caſe of a Feme Covert. 


Mr. Mitford 


Said, there was no caſe expreſsly OT the point; but that 
in Cunningham v. Nleady, 1 He,. 174. Lord Hardwicke ſays, ſhe 
muſt come into Court to conſent or be examined upon com- 
mifſion. 


Lord Commiſſioner EYRE. 


Declare, that ſhe is entitled to this ſum in the pleadings 
mentioned; and let a commiſſion be awarded to examine her 
ſeparate and apart from her huiband touching the diſpoſition of 
the ſaid ſum, whether ſhe will have it laid out in land, or receive 
it in money; and reſerve all farther directions; becauſe it wil! 
then he ncceſſary, it ſhe elects to take it in money, to enquire 
whether ſhe has a ſettlement. 
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HAMERTON . ROGERS. 
July Tt, 1792. 1792. 


\ BILL of jorecloſure was diſmiſſed with coſts, fo far as it Bond not to 
5 1 1 1 4 - . be tacked to 
ſought to tack a bond to a mortgage againſt creditors. . neee 


2 
— 


againſt credi- 
tors. 


Mr. Lloyd for the Plaintiff Colts given. 
Did not argue it; and ſaid, it was determined by Lord Thur- 


Lord Commiſſioner EXRE 
Said, it was a clear ſettled principle, that againſt creditors it 
could not be tacked (g). 


MAS T ER v.. FU LL EN 
July Jil, 1792. 1792. 


ULLER let a houſe to Maſter at the rent of 200. per an- Agreement 
*. After the death of Mrs. Ma/ter her huſband filed the by wife with- 


out know- 


bi... charging that by a ſecret agreement between Fuller and her ledge of buſ- 
be had paid him 18 per annum more iu reſpect of the houſe out ne? 
ner ſeparate property, which was not diſcovered till after her EY 
cath; and praying that the Defendant ſhould refund, what, he property 
»a4 received in reſpect of it, and deliver up the agreement. 59%: 


here was no charge of impoſition upon the wife. 


hor the Plaintiff 
It was inſiſted, that this was a fraud on the huſband ; for 
'ovgh he had no power over this property, yet he might rely 
mit ſo. far as to have a reaſonable expectation of the be- 
mlt of it, if he bchaved well to his wife ; and if he had known 
© this agreement, perhaps he would not have taken the leaſe, 
as Compared to the caſe of marriage brecage, Cr, here 
Security, if founded vpon fraud againft a third perſon, is 
veiq, though there can be no injury to the perſon, who comes 


(2) 2 Vef. 662. 
6 P | to 
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1792. to complain of it hecauſe a party. Redman v. Redman 


| | | and 
—x— Gale v. Lindo, 1 Vern. 348, 475, and Neville v. Wilkinſon A 
MasTER » * FEY 

Bro. C 


C. 543, were cited. 


. 


FULLER. 
The bill was diſmiſſed with coſts without hearing the De. 
fendant. 
* 
— — , —— — — — — FORM 
B LA KR E H. BUNBURY; 
1792. June 22d and 234—Fuly G and loth, 1792. 


ef in | a 1761 Sir Pairick Blake, a minor, being about to marry, 
tail ot a rent- 1 7d 
charge under an order was made referring it to the Maſter to conſider. 


— : whether it was not fit, that an application ſhould he made to 
og . * . . * 

viſee in ſtrict Parliament to cnable him to make a ſettlement of part of his 
ſettlement of _ „ „ T . k 
the eftate Eſtate upon the eldeit lon of the intended marriage. Upon a 
e report that ſuch application would be proper, an Act of Parlia- 
it, put to . . 

Aon. ment was obtained. In conſequence of that in 1762 a ſettle- 
Tenant for 3 6 | 
FE let inte ment was made reciting the order, report, and Act of Parlia- 


poſſeſſion on ment, and by that ſettlement Sir Patrick B/ake for the conſide- 
conlent and . . .. : 5 
giving ſecu- rations therein mentioned, and for making a proviſion for the 
. eldeſt ſon, granted to truſtees and their heirs a clear rent-charge 
ble out of of 2000. per annum upon his eſtate in the iſland of St. Ce. 
1 pher”s, payable half-yearly out of all and ſingular the lands, te- 
e re nements, meſſuages, hereditaments, plantations, negroes, cop- 
fund to an- pers, Mills, and all other utenſils whatſoever, in truſt for the 
8 firſt ſon of the intended marriage in tail male, remainder to 
the ſecond and other ſons in the ſame manner, remainder to 
himſelf in fee, with power to diſtrain; the firſt payment to be 
made upon the AMlichaelmas day next after the death of Sir Fair ic 
Blake. To ſecure this rent-charge a term of 2000 years wa 
veſted in other truſtees upon truſt to permit Sir Patrich Blake to 
receive the reuts. There was a provilo, that the rent-charge 
ſhould ceaſe, if Sir Fatrice Blake ſhould icttle lands of equal va- 
lue in Great Britain upon the perſons, to whom it was limited. 
By this ſettlement there was alſo a charge of ao, ooo, for the 
younger children aſter the death of their mother. That fum 
was inveſted in ſtock, but was alterwards ſold out, and lent to 
Sir Patrick Blake upon mortgage of his eſtate in %. There 


were 


7 
. 
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were alſo proviſions for the jointure of the intended wife, and 
ur ſome other purpoſes ; hut they were not material otherwiſe 
han as oppoſed to the argument, that the object of this ſettle- 
ment was to make a provition for the eldeſt ſon. In 1784 Sir 
Dich Blake deviſed all his real eſtates in St. Chrj/topher's and 
„%%% Britain to truſtees! in lee upon trull, as ſoon as convenient- 
ght be after his deceaſe, to convey thoſe eſtates for a term 
200 years, and ſubject to that to the ule of his eldeſt ſon in 
i ſettlement, remainder in the fame manner to his ſecond 
1 other ſons, and to his daughters ſucceſſively, with other 
emainders over, the laſt to his own right heirs; with dircc- 
ons that all perſons, wo were to take, ſhould take the name 
© Blake. The truſts of the term were, that the truſtees ſhould 
ith the rents and profits, or by ſale or mortgage of all or part, 
by ſuch other ways and means as they ſhould think proper, 
raiſe ſo much as together with the perſonal eftate therein men- 
tioned ſhould pay certain annuities and legacies, ſome of which 
were contingent ; and upon farther truſt out of the growing 
rents and profits to pay certain other bequeſts. Beſides the 
uſual powers of lealing a power was given to all the tenants for 
ile in ſucceſſion to ſettle upon any wife by way of jointure a 
ſum not exceeding 15co/. per annum, and to raiſe 15,0007. for 
rounger children. There was a direction to the truſtees during 
the minority of ſuch of his ſaid ſons, as ſhould be entitled to the 
ſrechold of his ſaid eſtates, to pay out of the rents and profits 
any ſum not exceeding Soo. per annum for the maintenance 
and education of ſuch ſon ard ſons reſpectively, and that all 
the ſurplus of the ſaid rents, iſſues, profits, and produce ſhould 
de made to accumulate for anſwering the purpoles of the will. 
He gave all the negroes, ſtock, and perſonal property in &. 
(Arijiſioplt's upon the fame truſts, or as near as the law of th 

inland and the nature of the property would admit. He en 
gave all his real and perſonal eſtate in the iſland of Montferrat 
to his eldeſt ſon in fee, ſubject to a term of soo years in truſt 
out of the rents and profits, or by ſale or mortgage, to raiſe 
7220). tor his ſecond ſon James Henry Blake at 21, but to fink 
imo the eſtate upon his death under that age. He alſo gave his 
houſe in Portland-blace to his eldeſt fon : but if he ſhould not 
chooſe to live in it, the truſtees were directed to let it, and pay 
im the rent; and he made his eldeſt ſon rehduary legatee : 
and I do hereby ratify and confirm the ſettlement, whereby 


my younger children ſames Hen y Blake and aAnnabella my 
© daughter 
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« daughter by my former wile are entitled to 20000l, in equa] 
© portions, { far as the ſame relates to my faid children.“ 


= 


The original bill was brought by Sir 8 tp Blake, the elden 
ſon of the tctator, as deviſee. Thi caule came on for farther 
directions upon the report of the Matter "Babies the accounts, 
and upon a {applet mental bill cceahoned by the Tubſequent git: 
covery of the rent chen under the ſettlement; by which was 
1278 luced the principal queltion, whether the Plaintiff mus 

lect to take the rent charge under the ſettlement, or the eſtates 
under the will. 

The cther queſtion was, whether he ſhould be let into Pol 
ſeſñon upon giving ſecurity to pay the ſums payable out of the 
growing rents and pronts, which were inconſiderable, and to 
keep down the intereſt of the fund to anſwer the contingent 
legacics (/2). It appeared from the report, that there was a de. 
hciency of perſoual property, but that the charges upon the 
cllate were very inconhiderable in reſpect of its value. 


S91iciior General and Mr. Graham for the Plaintiff. 

As to the clection, it is a clear maxim in this Court, that 
where a party takes a benefit under a will, and claims by 
a paramount title any intereſt whativever, of which that will 
otherwiſe diſpoſes, he moſt not diffurb the dilpolition of the 
will, or muſt make good the deficiency, he ee e But it 
muſt always zppear by expreſs words, or hy neceſſary implica- 
tion from the Ines ne ef the two intereſts, that the teſta 
means to diſpoſe of that ſubject, to which the party 
by paramount title; Noys v. Mordaunt, 2 ern. 581. 
d. Ofreatfield, Forr. 176. In the latter cate Lord Talbot 
the principle, that where the teflatcr does an act, by 
alerts an ownerſhip or diſpoſes 4s arly, there the party is put 
to his election. This is not that ort af caſe; for it! 


6 


here are no words diſpoling of this Particu! lar intereſt claim 
1 3 


4 
C 
by the Plaintiit paramount the will; nor can the general words 
ak it. A general 3 01 all rents and profits would not 


* 


7 


als this yy for the me aning mull be taken to be their 
Olits, to which Wy was entitled. By the very ſame 


) The Lord Chancellor refuſed to let him into poſſeſſion beſore the accounts 
were taken: ante 194, | 
inſtrument 
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agrument there was an annuity to the wife and other cute 1792. 
hich he certainly did not mean to touch. If the Plaintiff may Briar 
e kept out of poſſeſſion, which will be preſſed, that is ſtrong 
o ſhew, no election was intended. The only circumſtances for 
-1ifing election are the proviſion in the will for maintenance, 
+] the confirmation of the ſettlement as to the proviſion for 
ne younger children contained in it. Perhaps it is enough to 
fy as to the firſt, that it might naturally have eſcaped the teſta- 
gr, that this annuity was to take place immediately after his 
cath : he might have concluded, it was not to commence till 
21. As to the partial confirmation of the ſettlement it is too 
much to fay, that therefore he meant to diſaffirm it as to the 
«ot, It is deciſive, that he had it in contemplation ; and then 
the circumſtance of not diſaffirming it is ſtrong to ſhew, he 
did not mean to extinguiſh it. But there is a peculiar reaſon 
{or the difference; for as the daughter was put into the intajl 
next to the ſons, and as he had given her a large legacy, thoſe 
liſpofitions would undoubtedly have been a ſatisfaction; and it 
muſt be ſuppoſed, that he made his will with the beſt advice. 
There are three caſes in Amb. in which a widow was compelled 
to elect to take either her dower, or an annuity charged upon 
the eſtate of her huſband by his will; v7. Arnold v. Kemp/lead, 
466, Villareal v. Lord Galway, 682, and Jones v. Collier, 730, 
(i); but Teller v. Cook, 3 Bro. C. C. 347, is a caſe directly con- 
trary to theſe; for Lord Thurlow there thought, there was no 
conſiſtency in her taking both the annuity and dower : his 
words are © from the teſtator's having given all he has, I am 
„to collect, that he has given what he has not :” and that caſe 
was much argued, and all the caſes were cited. 


1 


— 


Upon the ſecond point, on the face of the will this term 1s 
nt to be ſo paramount to all the limitations as to extend down 
o the laſt payment to the annuitants under age: if it is, the 
Hlaintiff may be kept, as he has been ever ſince his father's death ; 
which could not be the intention. It is in the nature of a ſe— 
curity only according to the uſual purpoſe in interpoſing a term 
for Younger children, Sc.; but it was not intended, that the 
irutices ſhould really be in poſſeſſion. That would deleat the 
other proviſions of the will. The Plaintiff has no power to 
make a Jointure or a ee for younger children, till he is 


(i) Wake u. Vale, ante 335, 3 Ero. C. C. 255. 
vob 6 Q | in 


BLAKE 
v. 
Bux BUR. 


purpoſes of the will and the enjoyment of his ſon. Some of the 
charges are directed to come excluſively out of the rents and 
profits, and particularly the maintenance; which is perfectly 


ſmall, and undertakes to keep down the intereſt of the fund, 


take in remainder under the will, not being inſtructed to argue 
the caſe for them, the Court expreſſed a wiſh to have it argued 
for them; and it ſtood over for that purpoſe. 


for the eldeſt ſon by the teſtator, who had no conception, that 
he was to be tenant in tail of this rent ifſuing out of the princi- 
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in poſſeſſion ; and he is married: nor can he let a leaſe, though 
it is admitted, he muſt have the eftate ſome time or other. The 
fair way of conſidering it is to look to the purpoſe intended to 
be effected, namely, what would be molt convenient for the 


conſonant to the idea, that they might be applied in that way, 
till his ſon ſhould be of age. But with regard to the ulterior 
and heavy charges he gave a latitude to the truſtees, which un- 
doubtedly belongs to the Court, who may do it either by ſale 
or mortgage, or under the words © by other ways and means 
« c., may appoint a receiver or conſignee to give ſecurity to 
keep ſufficient in his hands to anſwer theſe charges. He muſt 
have meant, that his ſon ſhould take at 21; which is the age, he 
has appointed for ſome of the legacies to be paid. If he pays 
the legacies payable out of the rents and profits, which are very 


which may conſtitute future legacies, and liberty is given, if he 
does not keep down that intereſt, to apply for a receiver, that 
brings it to the ordinary caſe, in which the Court will not keep 
a perſon out of poſſeſſion. 


234 June, the Counſel for the younger children, who were to 


| 61h July, 
Mr. Mansfield and Mr. Preſton for the younger children. 
The eſtates under the will were the only proviſion intended 


pal eſtate, af which rent he might ſuffer a recovery, and make 
it a perpetual burthen upon this very eſtate, which was ſettled 
hy the will. The teſtator did to a certain extent recollect the 
{e!tlement : but whether he did or did not, the Plaintiff cannot 
have both, becauſe it is apparent, that he was not intended to 
have more, than what was given him by the will. Noys v. 
Mordaunt, Streatfield v. Sireatfield, and the caſes from Amb. eſta- 
bliſh this, that a perſon taking under a will muſt aſſent to the 


whole, and not ſay the part, which is in his favour, ſhall 2 
an 
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and that, which is againſt him, ſhall be defeated. It is impro- 
bable, that with ſuch a peculiar view of ſettling this eſtate the 
teſtator meant to continue this charge upon it, and meaning 
chat took no notice of it in his will; particularly as he expreſsly 
confirmed another part of the ſettlement. He would have 
confirmed it as to this rent-charge alſo, if he intended it to re- 
main. The term of 50o years, which is the firſt limitation in 
the will, is to take effect immediately on the death of the teſ- 
(ator, and for immediate purpoſes, namely to pay annuities 
and legacies. How is it poſſible to reconcile that with the ſup- 
poſition of a term of 2000 years, under which the legal eſtate 
was ſtanding out in truſtees of that term under the ſettlement ? 
The firſt tenant for life according to that conſtruction will have 
a right to charge to the amount of 3500. per annum, viz. 2000!. 
in reſpe& of the annuity, and 1500/. for jointure. What ne— 
ceſſity was there to give him a power to jointure and to raiſe 
15,000/. for younger children, if he was to have the rent- 
charge in tail, of which he might make himſelf tenant in fee, 
and provide for them out of it? Thoſe powers belong equally 
to every tenant for life in ſucceſſion ; yet every other tenant for 
life will be in a very different ſituation from the firſt, if that 
charge is to continue. Then is it poſſible, that he could give 
doo. per annum to be paid out of that eſtate, he was ſo anx- 
ouſly ſettling and preſerving in his family, for the maintenance 
of one, who immediately upon his death was to be in pollet- 
ion of 20004, per annum? When immediately after giving that 
he directed the ſurplus of the rents and profits to accumulate, 


did he forget, that 20001. per annum of thoſe rents could not 


:ccumulate ? They cannot be ſo applied, if they are to accumu- 
late; and that excludes the argument, or rather the verbal 
quibble, which is always uſed in theſe caſes; as where in the 
caſes upon dower the teſtator deviſes his e/ate to truſtees, it is 
fad © his eftate” is only, what remains after dower is ſatisfied; 
and therefore he does not mean to give the whole eſtate in- 
cluding dower : but here that is excluded, becauſe it 1s ex- 
preſsly limited to truſtees for 500 years, and it is expreſsly 
taid, how $00. per annum of the rents is to be applied; and 
that is not in payment of this rent-charge. Some argument 
tough lighter ariſes ſrom the gift of the Montſerrat eſtate. He 
meant to perpetuate the eſtate in St. Chrj/tophers. If he ſup- 
poled this rent-charge to exiſt, he would inſtead of giving the 
-\{ntjerrat eſtate abſolutely have burthened with this charge 
mat eſtate, which he did not think of conſequence enough to 
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1792. be ſettled. The point as to dower was with difficulty got 
* over in this Court on account of the rule of law, that there could 
553 be no compenſation for dower, which occaſioned very ſtrong 

caſes, in which this Court refuſed to bar the wife of dower. 
The firſt was Lawrence v. Lawrence, 2 Vern. 368, 1 Fg. Ca. 4, 
218, in which the Houſe of Lords adopted the opinion of Lord 
Keeper Mrigii, who differed from Lord Somers. In that they 
proceeded upon the ground not of miſapplication of the princi. 
ple by the latter, but that there was not enough in the will to 
infer an intention, that the wife ſhould not have both. yer 
©. Cook did not ſhake the preceding cafes ; nor was it argued 
but the Lord Chancellor decided in favour of the widow {imply 
upon this, that he did not think, there was any thing upon the 
face of the will, from which he could collect an intention, that 
the widow ſhould not have her dower. It was an amicable 
cauſe, and decided without argument. Upon looking over that 
will I cannot help being of opinion, that there is conſiderable 
reaſon to think, the teſtator could not mean, ſhe ſhould have her 
dower, though the Lord Chancellor thought it very clear. The 
teſtator gave all his real and perſonal upon truſt. It is not 

likely, that he meant, ſhe ſhould have a third, of what he gave 
to the truſtees, by the word “ 4.“ But however the deciſion 
did not go to overturn the other cafes, but upon this only, that 
there was not enough in the will to deprive her of her dower. 
In Varren v. Warren, 1 Bro. C. C. 305, the judgment turned 
upon circumſtances applying ſtrongly in this caſe, the teſtator 
having given 2000/. each tohis younger children, and a proviſion 
for maintenance. This ſettlement by Sir Patrick Blake was only 
{ubſtituted for a future ſettlement, to be made when he ſhould 
be of age. 


Upon the other point the deviſees in remainder have no ob- 
ject ion to let the Plaintiff into poſſeſſion. 


Solicitor General in reply. 


The principle, upon which the Court acts, is clear; that any 
per ſon has the power of diſpoſing. of the property of another 
perſon, if he chooſes to propoſe a caſe of election. From Nzys 
v. Mordaunt, and perhaps earlier, it has been clear, that where 
a perſon manifeſts an intention to diſpoſe of the property of 
his deviſce, the latter cannot take under the will, and alſo dil- 
appoint it. However this caſe of election muſt not depend up- 
on mere conjecture ; but there muſt be in the language of the 
will either declaration plain, or a manifeſt intent to propoſe 
election. 
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election. It is like the caſes of execution of powers by will; in 
which the teſtator need not recite the power, but muſt name 
the ſubje&t, over which he has power, and ſhew by declaration 
plain or manifeſt intention, that he does mean to execute. 
Thoſe caſes are analogous to theſe; for theſe are caſes, in which 
there is an exerciſe of power over another perſon's property. 
The intereſts of the parties under this ſettlement are extremely 
ſingular. Its profeſſed object is to make a proviſion for the 
eldeſt ſon ; but it is remarkable, if that was the intent of it, 
that it ſhould go ſo far beyond it ; for it gives remainders to 
the ſecond and other ſons ; therefore it is a caſe of election with 
reference to them if to the firſt. Its profeſſed object therefore 
will not weigh much. If this is ſufficient to put him to election, 
why would it not, if he was a mortgagee? Could it be ſaid in 
that caſe, that the teſtator meant to extinguiſh the mortgage? If 
not in caſe of a mortgage, why in caſe of a rent-charge ? Prima 
facie the expreſſion © all my real e/tate” does not imply a rent- 
charge more than a mortgage or a rent-charge belonging to 
any other perſon than the deviſee ; though I agree, it is more 
probable, that where the deviſe is to the perſon having 
ſuch intereſt it is meant to include that intereſt than 
where it is to a ſtranger. But it is not of itſelf ſuffici- 
ent to-deſtroy the intereſt in the deviſee. The maintenance 
is for the eldeſt ſon for the time being, and is not 800/. per 
annum abſolutely, but ſuch ſum not exceeding that as the truſ- 
tees ſhall think neceſſary ; therefore if the eldeſt ſon has pro- 
perty, the truſtees muſt be governed by that. An intention to 
Keep together the eſtate at &. Chri/lophers does not appear. It 
that was the intent, why give in fee the Montſerrat eſtate, 
which was fully ſufficient for his education, and why throw 
the legacies and all the other charges upon the eſtate at &.. 
Ciri/lophers, and lay only that ſingle charge of 7000/7. upon the 
other? As to the confirmation of part of the ſettlement, that 1s 
an anſwer to the argument, that he forgot having made the 
tettlement. The inference from a partial confirmation is but 
conjecture at beſt: but in this inſtance there is good realon for 
it. The doctrine of the Court in caſes of ſatisfaction is, that, 
where there are proviſions for younger children out of eſtates 
lettled upon the eldeſt ſon and family, the Court ſays, the fa- 
ther is a purchaſer for the family, and, though the proviſions 
icr the younger children do not ſquare in little circumitances, 
iufers, that the father intends a ſatisfaction, where that is for 
the benefit of the eldeſt ſon the heir of the family. That 1s the 
Vol. I. 6 R whole 
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whole effect of Marren v. Warren, which is a caſe of ſatisfac. 
tion, not of election. The portions for the younger children are 
not to ariſe till after the death of their mother; therefore he 
may be ſuppoſed to ſay, he gives this immediate proviſion, aud 
does not mean to prejudice that, they would take at her death, 
It takes the queſtion for granted to ſay, that becauſe the ſurplus 
of the rents is to accumulate, this annuity muſt therefore be in. 
cluded. Perhaps the teſtator would have ſaid, the Plaintis 
ſhould not have both : but that is not enough to induce the 
Court to deſtroy a clear legal intereſt, out of which a man js 
not to be ſpelt and conjectured. In Andrews v. Empmot, 2, Bro. 
C. C. 297. Lord Kenyon, then Maſter of the Rolls, thought, he 
could not look de/ors the will; and that the words “ my here. 
* nal eflate” were not ſufficient to paſs property, over which the 
teſtator had a power of diſpolition ; and the Lord Chancellor 
was of the ſame opinion, and thought, that the words © my rea] 
« eflate” or © my perſonal efiate” will not paſs property, over 
which the teſtator has a power of diſpoſition, though an attempt 
to diipoſe of it would have made it aſſets. There is a good ac. 
count of moſt of the caſes upon dower in Ambler in the appen- 
dix to I Bro. C. C. 14. with a reference to the note 292, in Pearſon 
d Pearſon, Upon that caſe with great ſubmiſſion to the opi- 
nion of Lord Loughborough I ſay, that the value of the eftate 
could not be proved ds/ors the will. In Pitt v. Snowden before 
Lord Zardwicte, notwithſtanding the annuity was given out of 
:rcchold meſſuages deſcribed, with a clauſe of entry and diſtreſs, 
and the freehold was given ſubject to the annuity to the very 
woman, who was to have dower, yet both paſſed. In Arnold v. 
RKemplead Lord Norlamgton did go againft that deciſion, and was 
tollowed by Lord Camden in Hfllareal v. Lord Galway but in 
Fo/ier v. Cost Lord Thurleze differs from them, and follows 
Lord Hardwicke. It was once the law in this country, that a 
man could not diſpoſe ot a given portion of his perſonal pro- 
perty from his wife; and now in Scotland the wife has one- 
third of the per ſonal. Could it be ſaid, that the huſband, be- 
cauſe he gave all bis perional, meant to bar that without ex- 
preſs declaration? The principle cf the Court is ſaid to be to 
make a liberal conſtruction of wills: but it is acting againft 
the teſtator inſtcad of for him to pick out of looſe ſayings, 
what he might have clearly expreſſed, if he pleaſed. Lord Cam- 
ders aſſertion in Ambler, 683, that the truſtees by allowing the 


claim of dower would not be in poſſeſſion of the whole, takes 
the 
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the queſtion for granted; and the reaſons there do not prove 1792. 
ne claims inconſiſtent. 


Bux Bug. 


Lord Commiſſioner EYRE. 


The materials for the deciſion are to be colledted from the 
will itſelf, the principle being eſtabliſhed by the caſes. But in | 
reſpect of the great value of the queſtion, and the importance 
to the parties, and the broken manner in which it has been 
brought forward, we will take a little time to confider of the 


deciſion. 


July 10. 
Lord Commiſſioner EYRE after ſtating the caſe delivered 
the opinion of the Court. 


The queſtion is, whether the Plaintiff is entitled to the rent- 

charge under the ſettlement, and alſo to the eſtate ſubject to it, 

and the other benefits under the will, or whether he muſt make 

his election. It is the ſettled doctrine of a Court of Equity, Deuce can- 
and agreed on all fides, that no man ſhall be allowed to diſap- nor digt: 


point the will, 


point a will, under which he takes a benefit. To put the ſtrong- even if it diſ- 


g poſes of his 
eſt inſtance at once, if a man takes upon himſelf to deviſe to \,.... pur 


B. lands, to which he has no colour of title, and which are in wult either 
convey ac- 


the poſſeſſion or are the inheritance of 4. to whom ſome part cording to 
of the teſtator's eſtate real or perſonal is alſo deviſed, 4. muſt anden 


renounce the 


either renounce to the extent of his own cate the eſtate deviſ: beneſit of it 
pro tanto: ſo 

cd, or muſt convey his own eſtate to B. It is but a modifica -I he is an in- 

tion of the fame caſe, where a man has ſubjected his eſtate to —_— 


{pecial limitations or incumbrances, and by his will makes a 2 by 
the will to go 

new diſpoſition of the ſame eſtate free and diſcharged from the fee from * 

'ncurmbrances, or under different limitations; the incumbran- 3 


CLE + da other intereſts under the will, if they will take by but the intent 
if, muſt not di ſappoint it, but muſt permit the eſtate to go in _— 
the new channel, and as free from incumbrances as the teſtator 6 1 4 
intended. Therefore as to the argument from the ſuppoſition N 
that this had been a mortgage inſtead of a rent, charge, if it 

was fo, and the eſtate had been diſpoſed of by the teſtator free 

rom the mortgage, the caſe would be the ſame, only in differ- 

ent words; for a mortgage comes under the head of incum- 

brance, This putting a deviſee to his election, however rea- 

ſonable and juſt it may be, was certainly a ſtrong operation of 

Court of Equity; and I agree, the intent of the teſtator to diſ- 

pole of that, which is not his, ought to appear upon the will, 


with 
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with ſuch explanation however of the primg facie appearance 
as the law admits, and that it ought to appear by declaration 
plain or neceſſary concluſion from the cicumſtances; and no 
man ought under pretence of this rule to be ſpelt or conjeQur. 
ed out of his property. But as on one hand we are not to do it 
by conjecture, ſo on the other we are not to refuſe our aſſent to 
that moral certainty and demonſtration, which in ſuch caſes 33 
the preſent the general object of both inſtruments, the nature 
of the ſubject, the ſcope and purview of the will, the obſerya. 
tions upon the particular clauſes, and the force of the exprel. 
Hons conſtrued according to their natural import, may produce, 
With theſe few obſervations I proceed to examine theſe two in- 
ſtruments. The rent-charge was a branch of a family ſettlement 


not only for the eldeſt ſon, but alſo for a jointure for the in- 
tended wife and portions for younger children. This rent. 
charge in particular was a proviſion for the eldeſt ſon. Upon 
the face of this ſettlement that is to be conſidered in two views; 
not ſimply as a mere incumbrance upon the eſtate to that ex- 
tent, but as a part of the general plan for the preſervation of 
the family, (to uſe the language of the order and report.) The 
proviſions of the will are with the ſame view. Each had its ſe. 
parate operation; but both were parts of one object; vis. a ge- 
neral ſettlement of this property, being the very ſame property, 
upon his ſon and thoſe collateral branches of the family, with 
an anxiety for the preſervation of the family manifeſted by the 
requiſition, that his daughter and her iſſue ſhould take his name. 
In this reſpect they are in pari materid ; and there is demon- 
ſtration plain, that he had the ſettlement before him when mak- 
ing the will. He expreſsly refers to it when making an addi- 
tion to the provifion for the ſecond ſon; therefore I think, 1 
am not at liberty to act materiaſly upon ſo remote a conjecture, 
as that he remembered that part, and forgot ſo material a part 
as this relating to the eldeſt, granting ſo large an incumbrance 
upon the moſt valuable part of his property. The will purports 
to be a diſpoſition of his whole eſtate in St. Chri/tophers with 
the Rock on the plantations, and operates as a diſpoſition of the 
whole; for admitting the rent-charge to be a ſubſiſting incum- 
brance, it is neither a particular eſtate like dower, nor does it 
take the eſtate out of the teſtator, as a mortgage might do. 
Therefore he meant to deviſe the whole eſtate ; and did ſo. 
The argument therefore, that he is to be preſumed only to dil- 


pole 
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pole of ſv much as the rent charge left, fails; for the whole was 1792. 
in him, and he meant to paſs the whole. Nor does the argu-— — 
ment drawn from the gaſes of powers not executed apply; for —— 
ſuch an intereſt before poſſeſſion is not the perſonal eſtate of the Buxsuy, 
party; nor will it paſs under the deſcription of perſonal ſim- An intel 

- . . | 8 under a pow- 
ply, nor, without other demonſtration of a particular intent, er of diſpoſi- 
hy words in themſelves unapt to paſs it. If there is an incum. gw. Wg 


brance upon the eſtate deviſed in ſuch terms, the mere language tion the eitate 
; . * Oo . . . „ of the party, 

of the will-affords no inference of an intention to diſpoſe of the and will not 

eſtate freed from that incumbrance. That goes no farther than l= by gene- 


ral words: 


comprehending the whole to pals it, if there is nothing de/ors 3 
the will. Upon the other hand no particular intent to pats 3 
!: than the whole appears. The truth is, incumbrances be- estate 
ing paramount to the intention prevail by their own proper 

force without regard to the intention. At preſent therefore we 

have advanced no farther than to eſtabliſh, that he did intend 

to ſettle the whole by his will. The will purports, that the term 

of 500 years ſhall commence immediately and for immediate 

purpoſes. It purports farther to appropriate to its own purpo- 

{cs the whole rents and profits. Here it begins to be inconliit- 

ent with the ſettlement, which had appropriated the rents to 

the purpoſe of railing 2co00/. per annum for the eldeſt fon. The 

law may control the will in this: but certainly the will aims 

at diſpoſing of the whole: and this ſeems to throw upon the 

Plaintiff the onus proband!, that the teſtator did not mean to diſ- 

pole of the whole, but only of what was left. For that we 

mult look dehors the will; for on the face of the will it appears, 

he meant to diſpoſe of the whole. If the Plaintift fails in his 

proof of that, the argument might ſaſely be reſted here. The 

teſtator has made a diſpoſition of the whole fund, out of which 

the rent-charge is to come; therefore the perſon entitled to that, 

and taking a benefit under the will, muſt ſubmit to the diſpoli- 

tions of the will. But let us ſee, if no particular intent to make 

another proviſion ſor thoſe claiming under the ſettlement in- 

Head of that appears. It is clear, the teſtator meant to make a 

proviſion by his will for his eldeſt ſon, and thoſe who might 

ſtand in his place. Courts of Equity lean againſt double por- Conte of 
tions, not in favour of the eldeſt fon, but for the ſamily, and A ow 
to preſerve the eſtate in as ample a condition as the proviſions ble portions, 
will admit for the benefit of all claiming under the limitations _—— 
of the eftate. The nature of the incumbrances in the will, ag fon, but of 
well thoſe which are certain as thoſe contingent, without 2 
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is to be cumulative, he would not want it. But maintenance is 


that the natural conſtruction ſhould be repelled. If no good 


with the ſettlement. There is firong evidence of a particular 


taken to be cognizant of it. But all that is nothing to the ar- 
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looking out of the will for ſome very heavy appearing on the 
report, ſhew, it is utterly improbable, that he meant the will to 
be cumulative. The eftate was to go under the burthen, of 
what was impoſed beyond the rent-charge. If he meant to ſuh. 
ſtitute the proviſions under the will in the room of that under the 
ſettlement, his eldeft ſon would want maintenance : if the will 


given ; whence in my opinion the preſumption 1s violent, that 
he conſidered himſelf as having ſubſtituted a proviſion unpro- 
ductive of maintenance for his eldeſt ſon in the room of one, 
that would have produced it. This is ftrengthened by the ob. 
ſervations ariſing upon that part of the will, which is cumula- 
tive for the ſecond ſon. Though it was ſuppoſed in the argu. 
ment, that he had not maintenance, 1t appears by the report, that 
the 20,000. in the 3 per cents. was fold out, I ſuppoſe after the 
divorce which took place, and was lent to Sir Patrick Blake up- 
on a mortgage of his Suffolk eſtate, which bore intereſt, and 
was made a truſt for the younger children. The proviſions for 
the ſecond ſon being cumulative, and the former proviſion pro. 
ducing maintenance, he anxioully provides, that the cumula- 
tive proviſion ſhould not produce maintenance; for it was not 
to bear intereſt till to be raiſed. No good reaſon can be al- 
ligned for his ſilence as to the reſt of the ſettlement. But 
it is not, becauſe the will is not ſo perfect, as it ought to be 


reaſon can be aſſigned, there is no uſe in ſearching for bad rea- 
ſons. He might think, he was giving his ſon a better thing, 
but alſo a thing which included, what he would be entitled to 
under the ſettlement. If he ſuppoſed, it would produce more 
than the rent-charge, it was natural for him to think, it was a 
better thing; and though we know his ſituation as tenant for 
life of the one, and ia tail of the other of which he might 
ſuffer a recovery, was very different, perhaps the teſtatot 
thought, it would deſcend in the ſame manner as the eſtate in 
ſtrict ſettlement. Whether he reaſoned ſo, or forgot the ſet- 
tlement, or how it was, is of very little conſequence upon this 
queſtion. He has made a diſpoſition manifeſtly inconſiſtent 


intent to make proviſions by his will to the full extent of the 
words uſed. Having the ſettlement before him he mult be 


gument 
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zument. If the will is inconſiſtent with the ſettlement, the 1792. 
Plaintiff is by the rule of the Court put to his election. I avoid 8 
going into caſes upon circumſtances not occurring here. Whe- v. 
er the caſes upon dower have been well or ill decided is no- e 
thing to this caſe. Tenancy in dower is an eſtate in land dif- 

ferent from the other eſtate in the land. -There teſtators diſ- 

oſed of their own eſtates, and that eſtate was not theirs, There 
the words did not ex vi terminorum paſs the eſtate in dower. 
The particular intent, that it ſhould, was to be made out ; and | 
here it 1s, that thoſe, who have decided thoſe caſes, have ſeemed 1 
to differ; for no two caſes being preciſely the ſame in circum- 1 
ſtance, it can hardly be ſaid, they did differ. Our judgment is 
founded upon the rule and the application of it; which it 
wrong cannot be demonſtrated to be ſo by book caſes. This 
muſt go only upon the compariſon of the inſtruments. Our 
opinion is, that the Plaintiff muſt make his election. 


The Plaintiff immediately electing to take under the will 
was decreed to convey the rent- charge to the uſes of the will; 
and was ordered to give ſecurity to be approved by the Maſter, 
and upon ſo doing to be let into poſſeſſion. 


S PURRIE R . MAT OSS. 
J. C A. Are. Aa. Cas. 2.0, 


July 12th, 1792. | 1792. 


HE Defendants entered into an agreement for the pur- 3 
chaſe of two houſes from the Plaintiff to the following by 4. to pur- - 


chaſe houſes 


effect; they were to pay 4317. 1os.: 200/. at that time, and fm g. for 


the remainder at Michaelmas, with intereſt at 5 per cent. and 43 33 
po ec 


the houſes being unoccupied they were to be let into immediate be given, and 
200. paid im- 


poſſeſſion: but if the balance ſhould not be paid at Michaelmas, „ 


they ag « in 11 intereſt upon the ſame a clear ret with in- 
y agreed to pay “ in lieu of p 3 


rent of 424. per annum; out of which the Plaintiff was to chene; but 
if not then 


permit intereſt at the rate of 5 per cent. in reſpect of the ſum „ 
firſt paid to him to be deducted. The firſt payment of 200l. pay“ in lieu 


. - . « of intereſt 
was duly made, and poſſeſſion was given. The hill was for upon dhe 


wat g «© ſame a clear 
a ſpecifick , _— 7 
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ßer annum, 
out of which 
was to be de- 
duced inte- 
reſt for the 
200l. paid: 
not uſurious. 
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a ſpecifick performance of this agreement, which was reſiſted 
on the foundation of uſury. Lord Kenyon when Maſter of the 
Rolls decreed for the Plaintiff, from which decihon the De. 
ſendants appealed. 


Mr. Mansfi:ld, and Mr. Richards for the Deſendanis, 


Contended, that this was an uſurious contract ; for the pur. 
chaſe was complete, and the agreement therefore was to give 
more than legal intereſt; and it was expreſsly ſtated in the 
agreement to be in lieu of intereſt for the forbearance of that 
part of the debt, which, it was agreed, ſhould be paid at Micha- 
elmas. 


Solicitor General, Mr. Mitford, and Mr. Holliſt for the 
Plaintiff. 


The agreement is in ſubſtance only this; ſuppoſe previouſly 
to any contract reſpecting the ſale of theſe houſes the Defen- 


dants had been tenants of them at 42/. per annum, and they 


had applied to the Plaintiff in order to purchaſe them, and he 
had ſaid, he would ſell them for a certain ſum, part to be paid 
immediately, part at Michaelmas; if the latter ſum is paid at 
Michaelmas, there is an end of the matter; if not, then that they 
ſhould continue his tenants, and that he would diſcount to 
them out of the rent of 424. per annum the intereſt of the mo- 
ney, he had received under the firft part of the agreement : that 
would not be ulurious, being only an agreement that they 
ſhould continue tenants, till they choſe to become purchaſers, 
The fact is, the houſes were at the moment untenanted : but 
the Detendants wiſhing for immediate poſſeſſion had it, and 
were then 1n nature of tenants. Whether they were to become 
purchaſers or not, depended upon this, whether he could make 
a good title; ſo the effect was only, that he would let it to 
them at 42. per annum, and that they ſhould purchaſe. it on 
thoſe terms, if they pleated, Where the party has an election to 
put an end to the affair, it is not uſurious; I Hawk. E C. 53% 
Cro. J. 509. Here if the Detendants pay the money at the day, 
they ceaſe to be tenants, and become purchaſers. They need 
not continue tenants longer, than they chooſe to be fo. Floyer 
v. Eduards, Cowp. 112, is not to be diſtinguiſhed from this 
caſe. This is not a contract for a loan; nor was there an 
agreement for forbearance of money for an hour; nor any obli- 
gation but for damages for not performing the contract. If a 

a man 
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man propoſed to ſell an eſtate for 50,0001. if to be paid next 
Januar ys but for 70, ooo. if not to be paid till Jaruary 1794, 
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; l 


the ſtatute contains nothing againſt that; and if ſo, inſtead of Sonnige 


adding 20,0007. to the price he might ſay, the purchaſer ſhould 
pay him So“ for that year. The intereſt here is part of the 
price of the eſtate, not a ſatisfa&tion for delay of payment. This 
differs conſiderably from a caſe of loan; for being a contract 
for the purchaſe of houſes, it is impoſſible, that the vendor could 
have brought an action for the remainder of the purchaſe mo- 
ney, unleſs an actual conveyance was executed; and if not, then 
he could have only brought an action for damages for not perform- 
ing the contract, but not for a certain ſum. The King v. Drury, 
2 Lev. 7, is a caſe of actual loan, which yet was not held to be 
uſurious. The non-payment of the money at 77chae/mas would 


not be a breach of the agreement; for by the terms of it in that 


caſe there was a new agreement. Theſe proviſions are merely 
terms, upon which the party agrees to ſell the eſtate. Suppoſe 


V. 
Mavoss 


the agreement had been, that he would take 4317. Ios. if paid | 


at Michaelmas ; if not, that the price ſhould be 6004. that would 
not be uſurious. 


Lord CommiſJioner EYRE. 


Certainly not. The King v. Drury 1s not applicable. The 
ground of the determination was, that he, who paid the rent, was 
not bound to pay the principal ſum, upon which the ſuppoſed 


uſury was calculated; therefore it was no loan, nor forbearance 
ol intereſt upon it. 


Reply. 


If there was an agreement to give more than 5; per cent. for 
the forbearance of money, it is uſurious ; and it is no matter, 
now it arofe. Caſes of an option to get rid of the payment of 
intereſt by paying money upon a certain day have no relation 
to this caſe. Here the Defendants hecame purchaſers of theſe 
houſes, and the Plaintiff ſeller. The agreement and the obli- 
gation upon the Defendant to pay the whole purchaſe money 


were complete. The moment it was executed, the Defendants . 


had no option whether to pay the purchaſe money and intereſt 
or 10t. It became completely the money of the ſeller. If the 
word © rent”? was left out, it would be expreſsly a ſum of mo- 
ney, greater than the law allows in lieu of intereſt. The mo- 
ment Michaelmas day was paſt, an action would have lain against 

VoL. I. 6 T | the ſe 
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1792. theſe Deſendants for 2317. Tos. and they were in the ſituation 
2 of every debtor, The Plaintiff might have brought an action 
P E 
Wu * of debt, only that is not now uſually brought for {imple con- 
Maros. tract debts upon afſumf/il. The declaration would be upon the 
agreement, though it might be in general terms for houſes 


ſold. 


Lord CommiſJioner EYRE. 


Muſt he not prove title and conveyance ? Is this a debt ſo 
conſtituted, that you need not ſhew upon the part of the Plain- 
tiff, that the purchaſe was aCtually completed ? Would the 
mere agreement be proof, that the houſes were ſold? 


Reply. 

The Defendants would be obliged to pay the money, unleſs 
they could ſhew fault in the Plaintiff. They mult defray the 
expence of the conveyance. The Plaintift in the action need 
only prove the agreement, and that he ſent an abſtract to ena. 
ble them to get a conveyance ; and they could not anſwer, that 
no conveyance was actually executed. If the Plaintift had done 
all, that was neceſſary for him to do, it was a clear debt; and 
then he might have declared for houſes bargained and 1old. 


Lord Commiſſioner EYRE. 


Goods are ſold by contract accompanied with delivery; houſes 
by contract accompanied with conveyance, 


Reply. 
There are frequent inftances of declarations for goods bar- 
gained and ſold, without ſaying delivered, where there is no 
complete delivery; as if the goods were hurnt, and there is a 
queſtion, whether the loſs ſhall fall, upon the buyer or the ſel 
ler; ſo where the party will not take away his goods. 


Lord CommiſJioner ASHH URST. 


E To ſupport fudebitalus afſumpfit you muſt ſay goods ſold and 


or 3 delivered. We have ſometimes ſeen ſuch declarations, as you 
neceſſary to 


ſupport gene- ſpeak of, ex abundant; ; but no man would ever reſt his cauſe 
ral indebitatus 


amp. without a ſpecial caſe upon the contract of bargain. 


Reply 
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Reply. 

Where the purchaſe is complete, the goods delivered or 
nouſes ſold, the price ſtipulated, part of it paid, and the reſt 
to be paid on a certain day with legal intereſt, can a contract 
he ſuſtained to convert that into a different bargain giving 
more than legal intereſt? Where the ſecurity is by note or re- 
ccipt, the obligation to pay is immediate, if the lender chooſes 
to juſiſt upon it. Such note reſerving uſurious intereſt would 
he illegal, though the intceteſt was not a ſatisfaction ſor forbear- 
-nce for a certain time, as in the caſe of a bond payable at a 
ſuture day. The queſtion is, whether a vendor can exact a 
greater rate of intereſt than g per cent. after the time of pay- 
ment. That is the ſame, as if it was for forbearance and lend- 
ing of money. If not, the ſtatute of uſury would be entirely 


cvaded. 


Lord Comm inen EYRE. 


The language of this agreement gave it ſtrongly the appear- 
znce of uſury: but when we come to define uſury, and conſi- 
der the nature and ſpirit of the agreement, thoſe firſt impreſ- 
ſions perhaps are not ſtrong enough to ſupport the caſe made 
for the Defendants. Uſury is taking more, than the law allows 
upon a loan, or, as I read it, for forbearance of a debt. There- 
ſore it is firſt neceſſary to ſee, whether there is a deht conſtituted 


here, upon which there can be the forbearance, that is neceſſary 


to make this uſurious; as to which I am at preſent inclined to 
think, there is no debt here, but the whole matter refis upon an 
checutory agreement depending for the execution of it upon 
many things, which may never take effect; and therefore this 
ſum of 2317. Ios. may never be a debt; for I do not agree, that 
alter Michaelmas an action of debt would have lain for this, but 
it muſt have been upon the ſpecial agreement, and muſt have 
liated, either that the purchaſe was completed, or that the party 
had done every thing in his power to complete it, and to en- 
title himſelf to the money. I incline therefore to think, the 
uſury fails upon that ground. But that is a narrow ground, 
1his is a contract for the title, and in the nature of it for ready 
N in elect with regard to the title. . 200 was to be 
Pat 1 down ; the other ſum at Michacimas with 5 per cent. which 
is nearly the ſame thing as ready money. Poſſeſſion would 
h; 


ave followed; but till completion of the title it was a fair 
ſubject 


792. 
omg — 
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Ulury is tak- 
ing more than 
the law al- 
lows upon a 
loan, or for 
forbearauce of 


a debt. 
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to the vendor; that with regard to the money received it was 
to be conſidered as a depolit in his hands to be accounted for 


und was to receive the rent as ſuch, till that took place. If that 


reſt in the eſtate, till conveyed out of him; which puts him into 
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ſubject of contemylation between the parties. Immediate poſ. 
ſeſſion was delivered upon the faith of the remainder of the 
money being paid at the time: hut in the event of its not he. 
ing ſo paid, there ſeems to have been a new idea in their minds 
as to this bulineſs, that from that time the bargain for the title 
was to he confidered ſo far ſuſpended, as that it was to revert 


with intereſt, till the reſt ſhould be paid; and he was landlord. 


was the true nature of the agreement, upon the merits there is 
nothing uſurious ; for if he turned himſelf iuto a fort of debtor 
as to the 200. paid, paying intereſt till the reſt ſhould be paid, 
he muſt be conſidered in juſtice and equity entitled to the inte- 


the ſituation of landlord ; and then he might receive a rent, till 
he became ſeller by receiving the money and conveying the 
title. IF this is the true nature of the caſe, the language ought 
not to tie it down; and 1 think, this 1s the true nature of 
it, and that it was ſo conſidered by all the parties. That 
appears upon the evidence. Then as to the reſt, in ex- 
ecutory agreements there is more room for the conſtruction 
as to the true nature of the hargain, than if there had been 
an actual conveyance with this {ſtipulation as to the mo- 
ney not being paid at the time limited; for then poſſeſſion 
would have been part of the thing conveyed, and it would 
have been difficult to underſtand the Plaintiff to reſume it ſo 
as to entitle himſelf to the rent. But it was not conveyed ; and 
therefore there is a way open to conſtrue this to he free from 
uſury; and I am glad to do fo under the circumſtances of 
bringing this hefore the Court. I am of opinion, the decree 
ought to be affirmed. 


Lord Commi/Jimer ASHHURST. 


My firſt impreſſions have been altered by the arguments and 
the facts of the caſe. To make the contract uſurious it muſt be 
apparent either upon the face of it, or by evidence, that the in- 
tention of the parties in the creation of it was by means of ſhilt 
or device to take more than legal intereſt for the loan or for- 
bearance of money. Firſt, upon the merits this does not ap- 
pear to be an unconſcionable bargain ; for from the anſwer 42 
appears to be a low rent. Then the queſtion ! is, whether upon 


the terms of this contract we muſt neceſſarily take it as a con- 
2 tract 
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tract in itſelf uſurious upon the face of it. Upon farther con- 
ideration the agreement is, that on faith of the balance being 
paid at Michaelmas immediate poſſeſſion ſhould be given; 
and in that event the Defendants were to he conſidered as pur- 
chaſers, and the eſtate was to be theirs: if not, then they were 
not to be admitted as purchaſers, but to be conſidered as te- 
nants till it ſhould be paid: therefore it was their buſineſs to 
accelerate the payment. In fairneſs that other part of the con- 
tract might take place, that they were only to be tenants, if the 
relidue ſhould not be paid at the time. Neither does it ap- 
near to me, that this in ſtrictneſs can be conſidered as a debt 
from Michaelmas. At firſt I imagined, the Plaintiff had affirm- 
ed that by his bill: but that, I think, is not founded; becauſe he 
did not affirm the immediate ſale, but the contract; and means 
by his bill to obtain performance confidering it only as zn ſieri, 
not ſo performed as to make the Defendants complete purcha- 
ſers. To make them ſo the Plaintiff files this bill. I am 
pleaſed at finding out theſe reaſons for ſupporting him, becauſe 
in ſubſtance there is nothing unconſcionable. At firſt I thought, 
it would have been neceſſary to have looked into the more mo- 
dern caſes : but I remember, it is laid down as a principle in 
them, that to make a contract uſurious there muſt be ſomething 
in it to ſhew, that it was in the mind of the parties, that there 
ſhould be a forbearance for exorbitant intereſt. Here the 
Plaintiff does not ſeem to have intended, that the payment 
hould be poſtponed, but anxious that the money ſhould be paid 
immediately, not to give himſelf an uſurious advantage, but to 
haſten the performance of the contract. 


Lord Commiſſioner WILSON, 


lam of the ſame opinion in not conſidering this as utfurious, 
't ſeems to me, that it cannot be conſidered in that light, except 
is Mr. Mangſield took it up, that the whole hargain was com- 
p.cted, and nothing left between the parties except the pay- 
ment of the balance at a future day, and then an agreement! 
took place to pay for ſorbearance more than 5 per cent. I. that' 
was the caſe, it would undoubtedly be uſurious : But that was 
not the ſubſtance of this agreement. The Plaintiff proprietor of 
o houſes agrees to ſell them. They were not then {old ; for 
i! ſo, there muſt have been a conveyance : but there was an 
agreement for that in the uſual courſe, when the purchaſe mo- 


Vor i 6 U “ Pay 


533 


1792. 
— — 


SPURRIER 
V 


Mavoss. 


{ 
| | 
l 


534 Caſes in Chancery, 


1792. © pay at Mrhaelmas, it being one of the terms of the agreement 
—— „that immediate poſſeſſion ſhould be given, I will account at 
OPURRIER Y - } 

p50 « the rate of 5 per cent in reſpect of the money paid, which 
Mares. cc js to be conſidered as lent to me, and you ſhall pay a rent of 
“ 421. per annum.” It is as legal, as if he had ſaid, he wanted 

the money at Michaclmas, and if it ſhould not be paid, they 

ſhould pay ſor theſe premiſes 300. for it is a contract for the 


purchaſe of houſes, not for forbearance of money. 


Decree afhrmed. 


F-14246 Ü.. 


1792. July Gil, loth, and 13th, 1792. 


Agreement 


bes RS. Elizabeth Finch under a ſettlement made by her huſ. 
— band in 1727 became on his death ſeiſed of an eſtate 


1 for life, remainder to her ſon Saville Finch in tail, remainder 


ſon, that ſhe to herſelf in fee, in certain freehold premiſes called /wwade, Bob- 


Id | TOE 
to him the bin, Milton, and Newington. She was alſo under the will of her 


wr burn grand father Sir 7%è Banks tenant in tail of certain freehold 


ſhould when eſtates in Keul, and of fee-farm rents in E/Jex, and other eſtates ; 


in poſſeſſ 3 c RS a 
of the eſtate and ſhe inherited as heir at law to her brother Henry Saville 


tail at her eſtates in fee {imple in York/tiire, called Frybours, Brimfworth, 
death pay his : | - : 
ſiſter 20,000/. and Rotherham, charged with 16,3727. due to Lord Pollingion on 


eo e mortgage of thoſe York/ire eſtates. In 1757 Mrs. Finch by in- 


© tune and 


q portion :” denture in conſideration of natural love and affection, and to 
the agvree- \ d . . . . 
ment was ne- ad Vance her ſon Saville Finch in the world, and for ſettling the 


ver executed ; — 5 ; : 3 
the me. eltates, granted the eſtates at Brimfworth and Rotherham, and 


theraſter- alſo thoſe at [wade, Bobbin, Milton, and Newinoton, to the uſe 
wards made 3 3 3 ; - © 0 
a general de- Of Seville Finch for life, remainder to truſtees to prelerve con- 


pe; te _ tlngent remainders, remainder to his firſt and other ſons in tall, 


charged with remainder to his daughters in tail, remainder to the ule of her 


a legacy of 5 . ; . a , . 
20 800 e daughter Mary Finch for lite, with like remainders, and with 


ber daughter the ordinary powers of jointuring and leaſing, In 1758 Lord 
„ for her por y 


« tion, for- P0:{ingt;1's mortgage was aſſigned to Lord Miadlejon, and in- 


«c 2 . , . 7 8 * 
inc, and. creaſed to I, col. to which tranſaction Saville and Mary Finch 


Pp were parties, and the equity of redemption was reſerved to 
the legacy a | ; $ 
latisfaction of them. In 1759 EV ae Finch entered into an agreement wich 


her 
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her ſon to convey to him the family houſe at Frybourg, and I792, 
all the reſt of the Yori/hire eſtate of which ſhe was in poſſeſ= TXT 
lion, except a part called Bramley, and to deliver up actual 3 
poſſeſſion to him upon certain terms, with an expreſs ſtipula— 2 Se" 
tion that when he ſhould be in poſſeſſion of the Kentz/: eftates under the 
„pon her death, he ſhould pay his filter Mary 20,0007. “ for Seement. 
her fortune and portion.” There was in the ſame year a ſub- To raiſe a 
ſequent agreement regulating the time and manner of his tak- u e 
ing poſſeſſion, and reſpecting the receipt of rents and profits; election the 


which agreement contained an exception reſpecting the eſtates be clear: i 
at Brimſeorth and Rotherham, not otherwiſe material than as it pong 
was made uſe of to ſhew an intent to paſs that part as well as err pig 
the reſt of the eftate under the prior agreement. In 1767 oppoſition to 
Elizabeth Finch died 3 and by her will dated 1764 {he gave all it even his 


own property 


her freehold lands, tenements, meſſuages, tithes, and all her intended by 
teltator to go 


perſonal, in general terms to her ſon, but charged with a lega- otherwiſe. 
cy of 20,0007. to her daughter, © for her portion, fortune, and 

« advancement ;?” and made her ſon executor. In 1769 Mary err 
Finch joined with her brother Saville in an aſſignment of Lord ſets 5 
Middleton's mortgage to Mr. Sitwe/l - and the deeds contained a ng, 
recital, that Saville Finch as only fon and heir of his mother, the money up. 
and as deviſee under her will, was entitled to the equity of re- i” 
demption of all the premiſes mortgaged to Lord Middleton, px 165 kd 
ſubje&t to the 20,000). for Mary Finch under the will of her 
mother. In 1492, when an addition was made to the mortgage, 

Mary Finch was made a party. In 1774 the 20,000/. bequeath- 

ed to her by her mother was paid; and ſhe executed a releaſe 

to her brother in reſpect of that ſum. In 1975 upon another 

addition to the mortgage ſhe was not a party. Afterwards 

falling into diſtreſs, and being obliged to go abroad, ſhe cou- 

veyed all her property real and perſonal to her brother tor the 

Lencht of her creditors : but he being diſpleaſed with her would 

not act except in making an inventory, and taking ſome care 

that the property ſhould not be loft. Sazi//e Finch deviled all 

his lands generally to his wife Judiihit, and gave his ſiſter an 

zunuity of 200. by his will, and another of 300. by his codi— 

cil. He dicd without iſſue in 1788. 


Tenant for 


The hill was brought by Mary Finch againſt the widow of 
ler brother to have the 20, oc. under the agreement of 1759 
paid to her, and to have the eſtates, which were the ſubject 
of the ſettlement of 1757, conveyed to her according to the 
limitations, 


} 


for inadequate conſideration, and alſo, in caſe the Plaintiff ſhould 
ſucceed in her claim to the eſtates ſettled in 1787, that the 


band's will or her dower upon thoſe eſtates : but of theſe claims 


and the laſt by the Defendant, as Sarzlie Finch under the ſettle. 


could not he ſupported. 
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limitations, and to have them exonerated by his aſſets. Theſe 
were the only points, that were conteſted : but the bill al 
ſought to have the eſtate at Bramley, which was the part ex. 
cepted in the tranſaction of 1759, conveyed to the Plaintiff 
and to impeach the purchaſe of an annuity from the Plaintiff hy 
her brother as a breach of truſt, and as obtained by fraud and 


Defendant ſhould be compelled to elect to take under her huſ. 
the two firſt were given up by the Plaintiff without argument, 


ment of 1757 had only an c{late for life; and therefore the 
claim of his widow to dower upon the eſtates limited by it 


Upon the other points the queſtions were, whether the Plain- 
tiff was entitled to an additional ſum of 20,000/. under the 
agreement of 1759, or whether 1t was not ſatisfied by the lega- 
cy given by her mother: ſecondly, whether ſhe could then 
claim her intereſt under the ſettlement of 1757.; and if fo, 
whether ſhe was entitled to any exoneration, and to what ex- 
tent. 


Attorney General, Mr. Richards, and Mr. Sutton for the 
Plaintiff. | 

As to the claim of 2c, ooo. the releaſe given applies only to 
the legacy given to the Plaintiff by her mother. This will be 
called a caſe of double portions. The rule as to that 1s now 
ſo ſettled, that it is too late to diſpute it: hut the ſingle caſe 
to which 3t applies, 1s that of parent and child. It is laid down 
in Goodfellow v. Burchel, 2 Fern. 298, Clark v. Sewel, 3 Ah. 9, 
and has been acted upon in Warren v. Narren, 1 Bro. C. C. 
305, and Devez? v. Pontet, Finch's P. C. 240, n. But this caſe 
does not reſemble thoſe. Hariob v. Whitmore, 1 P. Will. 681, 
was, as appears from Mr. Cox's note, very particular in its 
facts; and a receipt was given applying difiinttly to the very 
thing given by the will. In Copley v. Copley, 1 P. Will. 147, 
the will was very particular in terms applying to the very pro- 
vitions made by the grand-father and father. 7% u v. Jeſſon, 
2 Vern. 255, Warren v. Warren, Ellifen v. Cookſon, 2 Bro. C. 
| C. 306, 
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C. 306, (a) and Debeze v. Mann, 2 Bro. C. C. 163, are all caſes 


provifion by his will for a child. It is only a rule of evidence. 
The preſumption is, that a parent does not intend to provide for 
one more than another, and that, as was lately obſerved here 
very wiſely (Y, not ſo much with a view to the benefit of the 
eldeſt ſon, but of the family at large. In Bellaſis v. Ulkwal!, 
1 Alf. 426, it is Taid; that ail muſt depend upon circumſtances ; 
and there being only one child, a double portion was there 
thought fit. In Farnham v. Philips, 2 Alk. 215, a reſidue given 
among children was not adeemed by portions given afterwards. 
becauſe a reſidue is an uncertain thing. The rule is a ſharp 
rule, and to be conſtrued ſtrictly, and not extended, according 
to Lord Thurlow in Debege v. Mann, and Grave v. Lord Sali/- 
bury, I Bro. C. C. 425. Elizabeth Finch in this caſe made a 
bargain with her ſon, that he ſhould pay this ſum to his lifter. 
He might have come to this Court, and have inſiſted upon hav- 
ing the eſtate on paying that ſum. The mother might have le- 
vied a fine and ſuffered a recovery of the intailed eſtates, and fo 
deprived him both of thoſe and of the eſtates in fee fimple with- 
out this agreement ; therefore that ſum was the purchaſe mo- 
ney for thoſe eſtates. Suppoſe ſhe had ſold the eſtate to a 
ranger in conſideration of 20,0007. and had -afterwards given 
that ſum to her daughter; that could not leſſen the intereſt. at- 
terwards given by her will; and the accident, that the ſon is 
the purchaſer, makes no difference. This ſum is entirely inde- 
pendent of the will of the mother. Suppoſe ſhe had made no 
will, the daughter would not have had anyright to call upon her 
cate to make up that ſum; for it was a ſum coming alliunde, due 
to herſelf, and appointed by her for her daughter. As to her right 
to the life eſtate under the ſettlement, ſhe executed the deed of 
1769 under a miſtake. That is plain from the recital, which is 
lalſe; and the reſervation of the equity of redemption to the 
brother is founded on that falſe recital, and therefore cannot 
bind the Plaintiff, She has alſo a right to have thoſe eſtates 
cxonerated ; for the mother's intention was that her ſon ſhould 
exonerate the Yorkſhire eftate including Brimjworth and Rother- 
iam. Beyond diſpute ſhe has a right to have them cleared of 
all incumbrances except her proportion of the firſt mortgage. 


(a) ante 100. 
(6) ante 525. 
Vol. I. 6 X If 


of that kind, where a parent was hound or intended to make a —w— 


a ſurety, and has a clear equity to have that eſtate diſcharged 


ney (Cc). 


ther and brother. The ſecond queſtion is, whether ſhe js enti- 
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If two perſons join in a mortgage of joint property, and the 
money is received by one, the other is only to be conſidered as 


out of the aſſets of the principal, who received the mo. 


Lord Commiſſioner E RE. 

This caſe was in the outſet ſo involved and obfcured by the 
parchment and tranſactions -of a eentury, that even the very 
clear manner, in which it was ſtated by the Allorney General, 
hardly made it intelligible. But by the diſcuſſion it has un. 
dergone, it is reduced to two general queſtions ; and thoſe two 
lie in a narrow compaſs. The firſt queſtion is upon the de- 
mand of a farther ſum of 20,0007. as to which it is infiſted by 
the Plaintiff, that ſhe is not only entitled to that ſum under the 
will of her mother, which ſhe has received, but to a farther 
ſum of 2, ooo. under the agreement in 1759 between her mo- 


tled now to inſiſt upon her claim to Brimſworth and Rotherham, 
part of the Yori/hire eſtates, and to the other eſtates compriſed 
in the ſettlement of 1757 : if ſo, then there will be a ſubor- 
dinate queſtion, whether ſhe is entitled to any and what exone- 
ration of them in reſpect of the mortgage, with which they are 
charged. As to the firſt, it ſeems to me to require very little 
more for the ſolution of that, than that the facts of the caſe 
ſhould be underſtood. The facts bearing upon this are few. I 
ſhall take them up in 1759, when Elizabeth Finch mother of 
the Plaintiff, who two years before had ſettled thoſe eſtates up- 
on her ſon for life, remainder to his iſſue in tail, remainder to 
the Plaintiff for lite, and having probably delivered up poſſeſ- 
1zon to her ſon, was diſpoſed to give up to him the reſt of her 
Yorkſhire eſtates; and entered into an agreement with him to 
convey all the reſt of thoſe eſtates, of which ſhe was poſſeſſed, 
and the family houſe at £ybourg, and to deliver up actual poſ- 
ſeſſion upon certain terms not neceſſary to be ſlated, and upon 
an expreſs ſtipulation that when he ſhould be in poſſeſſion of 
the Kenti/h eftates upon her death, (which imports, that it was 
underſtood, that he was then to come into poſſeſſion of them 
without any conveyance from her) he ſhould pay his fiſter 


7 6 The reporter was prevented by indiſpoſition from attending the arguments 
for the Defendant and the reply. 


20, ooo. 
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20,000), There was a reſervation by Elizabeth Finch of part of 152. 
the Nork/hire eſtate called Bramley, upon which nothing turns; 3 
nor does any thing turn on the ſubſequent agreement regulating 8 
the manner and time of his taking poſſeſſion. There was a en. 
converſation at the bar on the ſubject, and it was not perfectly 
azreed, whether the ſon was actually put into poſſeſſion under 
theſe agreements or not. The language imports ſtrongly, that 
he was. I do not know, that much turns upon it; otherwiſe it 
muſt have been particularly inquired into. Upon the agrec- 
ments I muſt take it, that he might have been put into poſſeſ- 
lion: but there is no reaſon to ſuppoſe any actual conveyance 
of them. Matters reſted in this Nate till the death of E!/;zabe!/: 
Finch. By her will ſhe gave all her eſtate in general words to 
her ſon, and 20,000/. to her daughter, with which ſhe charged 
all the eſtates deviſed to the ſon ; that has been paid ; and 
the Plaintiff executed a releaſe of that ſum to him, taking no 
notice then of any claim ſhe might have to another ſuch ſum, 
and perhaps not appriſed of the exiſtence of the agreement, up- 
on which that claim reſts. It does not appear, when the 
Plaintiff was informed of the exiſtence of it ; without which 
the argument upon her acquieſcence in the receipt of one ſum 
only fails. To conſider it in the moſt favourable manner for 
the Plaintiff I will ſuppoſe her claim made ſoon after the death 
of her mother. A weighty obſervation was made by Mr. Mans- 
feld upon the effect of the agreement of 1759: the Plaintiff was 
neither a party nor privy to it: her mother might at any time 
have releaſed it, and perhaps have prevented it from ever tak- 
ing effect by ſuffering a recovery of the Kentz/}: eſtates, and 
otherwiſe diſpoſing of them. It ſhe could, and had diſpoſed of 
them in another channel, the condition of giving that ſum to 
her daughter would not have been performed. During the 
lite of her mother the Plaintiff certainly had no means of claim- 
ing any benefit under this agreement, nor did any thing veſt 
in her. She could have no means of enforcing payment, till the 
condition was performed. It is extremely queſtionable, how 
lar the daughter as againſt the ſon, a party to the agreement 
and executor of the other party, being herſelf a ſtranger, could 
even in equity compel payment to her even after the death of 
the mother ; and it 4s difficult to ſay, from what fund it would 
have been to be raiſed. If he could have been compelled in 
equity, it would have been, becauſe it was intended as a provi- 
Hon for the daughter, and an only proviſion; from which it 
| might. 


—— —-— —- — — 
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1792. 


—— ing done nothing to alter or releaſe the agreement had in fad 


Fixcn 
V. 


Fixcn. 


a truſt in equity upon the eſtate and poſſeſſion of the fon. But 


the particular caſe from the actual circumſtances of the family, 
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might have been reaſonable to preſume, that the mother hay. 


given her daughter that ſum. Poſſibly that would have raiſed 


there being an expreſs deviſe to the daughter of 295,000). for 
and in name of a portion, fortune, and Arnet (the words 
of the will), that ſeems to me to deſtroy every pretence and 
argument in equity for raiting any ſum under the agreement 
and the ſum and the object being preciſely the ſame, the: is 
by way of fortune and advancement to the daughter, affords a 
ſtrong ground of poſitive intent, that the daughter ſhould take 
no benefit under the agreement. It was obſerved by Lord 
Commiſſioner Milſan, that the will, though it contains no ex. 
preſs reference to the agreement, yet in fact giving the ſame 
ſam for the ſame purpoſe was to be conſidered pro tanto as an 
execution of the agreement: if ſo, theſe ſums are one and the 
ſame 20,000/. ; which goes to the root of this claim, and de- 
ſtroys it. 


Upon the ſecond queſtion, under the ſettlement of 1757 
though voluntary the Plaintiff is primg facie entitled. The re- 
{ſervation of the equity of redemption to her in the mortgage 
deed of 1758 recogniles this right ; for there could be no other 
ground for that. Upon a firſt view I thought, it might 
admit a queſtion, whether the Plaintiff having accepted the 
20,0007. under the will could inſiſt upon a life eftate in theſe 
lands. This depends not upon the queſtion, whether the Plain- 
tiff had waived her claim to theſe eſtates, but whether the mo- 
ther took upon herſelf to make a diſpoſition of the whole eſtate 
in theſe lands, and conſequently to include her life eſtate, whe- 
ther ſhe meant that either by the agreement of 1759, or the 
will, or both, confidering the will as an execution of the agree- 
ment: But upon farther conſideration I do not ſee diſtinctly 
ſuch a diſpohtion in any of theſe inftruments. Great ſtreſs was 
laid upon the exception in the ſecond agreement of 1759 as 
evidence of an intent to convey thoſe lands as well as the other 
parts, and to put all into the ſon's poſſeſſion : but I doubt, whe- 
ther it is not too much to conclude from ſuch an exception ſo 
much; for an exception of this nature is eaſily accounted for in 


and by attributing it to caution, and perhaps anxiety, to prevent, 
an agreement about the rents and profits of an eſtate to be deli- 


vered 
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vered up to the fon from being extended to lands, which, 1792. 
though part of the cate, were not compriſed in the agreement, —— 
b , 4 5 | Fixe 
but food upon a different title, and were probably in his poſ- . 
{Mon long before the agreement. Therefore I incline to think Feu. 
her entitled to this life eſtate. But another difficulty is in the 
way of this, ſuggeſted by Mr. Mitford, which appears to de- 
ſerve great conhderaition. This Plaintiff takes benefits under | 
the will of her brother as well as her mother; an annuity of 
So. under his will, and another of 3007. under a codicil. It il 
he has taken upon himſelf to make a diſpoſition of thoſe lands, 
the Plaintiff muſt elke&t. It is true, he has not deviſed them bv 
name: but he has deviſed all his lands, and he was in poſſel- 
ſon of theſe. His true title to theſe, as it appears upon the 
conveyance, was as tenant for life under the ſettlement of 1757 : 
hut there is ſtrong evidence, that both he and his ſiſter conſi- | 
dered him as having a fee imple, either as heir or deviſee of ; 
his mother. The queſtion then is, whether as between them Wt 
his intent to deviſe theſe eſtates, together with what he was en- 
titled to in fee imple as heir or deviſee, is to be collected from 
the circumſtances at the time. That they both conſidered him þ 
{0 entitled, is made out by this deduCtion ; theſe lands were in- | 
cluded in a mortgage to Lord 1iddleton, in which the Plain- 
tiff joined; in an aſſignment to Sitzeell, in which ſhe alſo join- 
ed, there is a recital, that the mortgaged eftates were deviſed 
to the ſon, or taken by him as heir at law, ſubject to the 
charges. Now when the brother and fifter concurred in de- 
claring, that theſe lands were part of the inheritance of the 
brother, and there was no trace of a recognition of the ſettle- 
ment of 1757, under which ſhe claims the life eſtate, which 
ſettlement was originally voluntary, and had been broken in upon 
by the mortgage of 1758, and the fiſter's intereſt being probably 
!/uppoſed by both to be compenſated, and well compenſated, by the 
vequeſt of 20,0007. this train of circumſtances, though not a legal 
or equitable bar of the life eſtate, and though the diſtreſſed con- 
dition of the Plaintiff as oppoſed to the affluent ſituation of Fu- . 
Finch, the widow of her brother, ſhews, it was not an un- 
gracious claim, yet ſhews, the brother conſidered the eſtate as 
nis, and conſequently meant to paſs it by his will; for he cer 
tainly meant to diſpoſe of every thing; and this, if made out, 
wal put her to her election in reſpect of her claim by his will. 
It ſhe elects to take under the will, ſhe muſt releate the other 
cleim, and the queſtion of exoneration will not ariſe : if it is 
vor, . bes | to 


to be made, our opinion is, that as to ſo much of the mort. 


be diſmiſſed with coſts : but as to the other parts, conſidering 


He diſmifled without coſts. 


am clearly of opinion, that the Plaintiff is entitled only to the 


agreement of 1759. The Plaintiff, has given judgment againſt 
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gage debt, as is founded upon Lord Po!lmgtor's claim, ſhe is to 
have no exoneration; but that ſhe is entitled to be exoncrated 
from the ſubſequent mortgages. As to the reſt of the bill, { 
much as charges fraud in the purchaſe of that annuity ought to 


the ſituation of the family and her fatuation, I think, it ought to 


Lord Commiſſioner ASH HURST. 
Neither queſtion involves much difficulty. As to the firſt 1 


ſum of 20, ooo. which ſhe has received under the will. In 
queſtions of this kind I do not think, that cates are of much im- 
portance ; for in no two are the circumſtances preciſely alike. 
They muſt depend upon the intention to be collected from the 
circumſtances taken together. In the preſent caſe I think, there 
are very pregnant circumſtances for inferring that intent of 
Mrs. Elizabeth Finch to give her daughter only 20,0007. By 
the agreement of 1789 ſhe agreed to give to her ſon all her 
Yorkſhire eſtate; and made the condition, that he ſhould pay 
his ſiſter 20,c00/. when he ſhould be in poſſeſhon of the Ken. 
ti/h eftates : But this was never carried into execution, but reſt- 
ed in agreement. Inſtead therefore of doing it by conveyance 
The did it by will; by which ſhe gave him all her Yorkſhire 
eſtate, which ſhe had before contracted to do hy conveyance, 
The will was only the completion of it; in which, as there 
could be no covenant, ſhe ſuperſedes the neceſſity of that by 
inſuring the payment of the ſame ſpecifick ſum to her daugh- 
ter. It is given to her upon the fame account; only the agree- 
ment ſays, it is for her fortune and portion; the will, for her 
portion, fortune, and advancement. They differ ſo little, that 
the intention muſt be ſuppoſed the fame in both; ſo it was only 
doing in another mode the ſame thing, as was meant by the 


herſelf as to the conſtruction of the will; for never, till this bill 
was filed, was that claim inſiſted on. 


Upon the ſecond queſtion Jam not clear, that it was not un- 
derſtood in the family, that this ſum of 20,000/. was to be 2 
compenſation to the Plaintiff for all her claims: but I do not 


think it ſo clear, as that we can decide the queſtion upon 
tha 
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hat ground. The two ſuhjects are not ejuſdem generis ; aud a 1792. 
lite eſtate upon failure of iſſue of her brother was no preſent 7 
provilion. We have no ſettled principle to guide us in ſaying, * 
her mother meant to deprive her of that proviſion in that event. — 
hut there is another ground. She muſt elect to give up the 
aunnities under her brother's will and codicil, or her claim to 

theſe life eſtates. The recital in the mortgage of 1769, to i 
which ſhe was a party, that her brother was entitled to the 

equity of redemption of the whole, though perhaps not abſo- 

jutely concluſive, ſhews the idea of the family; and it is plain, 

the ſon acted upon that idea, when he deviſed all his real eſtate 

to his wife. Therefore the Plaintiff ought to elect, and the 

rather becauſe by the deed of 1769 ſhe confirmed her brother 

in that miſtake, if it was a miſtake. If ſhe had aſſerted her 

claim, he might have ſuffered a recovery of the Kenti/h eſtates, 


and have given his wife as good a provifion. 


Lord Commiſſioner WILSON. 


The firſt queſtion is, whether this Plaintiff in the year 1792 
at the age of 64 is to have an additional ſum of 20,v00/7. as a 
iortune or advancement in life, having eighteen years ago re- 
ceived the ſame ſum for the ſame purpoſe. It is clear, her mo- 
ther, from whom both were to ariſe, meant her only to have 
one. It was objefted, that the firſt was a charge upon the 
tork/hire eſtate, but that the 20, Oo. under the will was a com- 
perſation for the fee- farm rents and eſtates in Kent, which ſtill 
remained to be difpoſed of, the other being given to the ſon 
by the agreement. But that was not underſtood by the parties 
to be ſo; for in the mortgage this 20, ooo. was recited as being 
charge upon the York/hire eſtate, and as being charged by the 
0 Le not the agreement; and it is doubtful, whether the 
Paintiff knew of this by the agreement; ſo it muſt he admitted, 
hat at that time there was but one ſum of 20,000], or that the 
Plaintiff did know of that agreement. Of courle the argument, 
that by the will it was impoſed upon the Kertj//: eſtates, is not 
maintainable. The argument, that the teſtatrix was giving this 
0, oo. not to her daughter but her ſon, for that if ſhe had 
ot made this will her daughter would have been entitled to 
hat lum under the agreement, proves too much; for that 1s 
the conſequence in every caſe of ſatisfaction. But, not to take 
ap time, all thoſe tranſactions taken together were conſidered 


as giving her one ſum as and for a portion. The mother 
agrecs 
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agrecs to give her ſon all that eſtate; and as a conſideration 
for doing that her daughter is to have 20,000. : but not hay. 
ing completed it, ſhe gives him the legal eſtate in purſuance gf 
her agreement, and takes care, that the daughter ſhall not he 
deprived of that ſum, which ſhe was to have. There is no pre. 
tence therefore tor this claim of the two ſums. 


As to the other queſtion, that reſts upon the voluntary ſettle. 
ment of 1757. Under that without doubt, ſuppoſing it not dif. 
turbed, the Plaintiff would be entitled to an eſtate for life ſub. 
ject to the preceding eſtate for life in her brother, and a con- 
tingent ellate tail to his children. The mortgage, as far as it 
reſpects tlie 16,372“. did not diſturb that; for then theſe pre- 
miſes were ſubject to that mortgage. But what was made in 
addition to that fo far reſcinded that ſettlement. In 1788 
when the firſt addition was made, and the mortgage was in. 
creaſed to 17, 0. there was no reaſon for Sammle and Mary to 
Join but the ſettlement of 1757. Therefore it is a recognition 
of the ſettlement ; as but for that they had no title to thoſe 
eſtates. Then if the ſettlement was carried into execution, the 
ſon was in poſſeſſion of thoſe two eſtates part of the Yorkſhire 
eſtate ; and the general words in the agreement of 1759 “ all 
„ the eſtate in York/hire, of which El:2aheth Finch is now in 
« poſſeſſion,” were to avoid a particular deſcription, and to 
leave out thoſe two eſtates. If ſo, this agreement ſtill recog- 
niſes that ſettlement ; whence ariſes an argument, that at that 
time the Plaintiff was intended to have not only the 20,000/. 
but alſo her chance of the life eſtates, which was then but 
ſmall, becauſe her brother was young, and might have chil- 
dren: but that ſettlement was conlidered as exiſting, and meant 
to continue. A doubt was raiſed from the agreement in the 
ſame year, in which there was an exception of Brimſworth and 
Rotherham, which ſeems to be under the idea, that they were 
part of the ſubject of the former agreement; for the intention 
of the latter was fo far to carry the former into execution, 25 
reſpected poſſeſſion and receipt of the rents and profits of the 
cſtate ; the effe & then being to execute the former agreement, 
what was excepted would have followed the fate of the reſt it 
not for that exception. But the anſwer to that doubt is, that 
the perſon drawing the inſtrument was probably told, that the 
ſon was then in poſſeſſion of that part; and therefore that excep- 


tion might have crept in inaccurately ; and the words © of 
e which 
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« which Elizabeth Finch is now in poſſeſſion.” ſeem nugatory, 1792. 
unleſs there was ſome part of the Yorkſhire eſtate, of which ſhe &—r— 
was not in poſſeſſion. If ſo, there is nothing prior to the will TO 
to ſhew, they conſidered this ſettlement as at an end. Her will Fixer 
is in the Jargeſt words; © all my freehold lands, tenements, 
« meſſuages, tithes, and all my perſonal.” There is nothing 
particular, ſhewing ihe 1magned, the had a power over the life 
eftate of her daughter; nor till her death in 1767 was any act 
done ſhewing a change of intention; therefore there was no 
act done, which was not conſiſtent with the ſettlement of 1757. 
Then came the mortgage in 1769; and without doubt the re- 
cital does import, that the whole of the eſtate ſubject to it then 
belonged to Saville, and that it was ſuhject to no other charge 
than the mortgage, and that by Eiigabelh's will. To that the 
Plaintiff was a party. With regard to that, if they collected 
from the premiſes, I have drawn, that the ſettlement of 1757 
was at an end, they inferred that from premiſes, that do not 
warrant it; for no circumfiance prior to the tranſa tion of 1769 
had tended. to annul that ſettlement : ſo if from thoſe preceding 
tranſactions they concluded, that the whole of theſe premiſes 
belonged to Saville, it was a miſtake; and it is the peculiar To rectify 
3 . . . miltakes is 
province ot this Court to rectify miſtakes. It is too much from the peculiar 
this recital to preſume the loſs of deeds conveying this eſtate Province of | 
auc deſtroying the ſettlement. I ſhould be inclined in ſuch a Chancery. 
i/unily tranſaction, where the ſame perſon was employed for all 
parties, to {uppoſe the idea was, that ſhe ſhould take only the 
{um of 20,000. ; but that they had not taken the legal ſteps to 
prevent her from taking the other intereſt alſo. Aiter this they 
proceeded upon the miſtake, if it was one; and Ine did not 
underftand herſelf to have any demand upon the efiate ſubject 
io the mortgage except the 2c, o.; for in 1772, when an 
addition was made to the mortgage, ine was made a party in 
reſpect of that ſum; in 1774 that jum was paid; and in 1775 
another addition being made ſhe was nut a party, becauie her 
charge was paid. Tam inclined to think therefore, that that 
recital in the deed of 1769 was upon the idea, that what was 
done beſore had put an end to the ſettlement of 1757; but do 
not think it ſufficient evidence, that it was in fact put an end 
to. If fo, that eſtate Bill belongs t her. But as to what ihe 
takes under the will of her brother, it was underfiood by all 
the family, that theſe eſtates were his, ſub ect only to the mort- 
gage; and it is cicar from Noys v. Mordaunt, 2 Fern. 581, 
VOl EL | 6 Z | otreatfield 
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1792: Streatficld v. Streatfield, Forr. 176, and other caſes, that where 
O it is underſtood by all parties, that an eſtate belongs to B 

v. which really belongs to 4, and B, deviſes all his eſtate to (. 
W but alſo gives ſomething to A. it is a caſe of eleQion. There. 


fore the Plaintift in this caſe muſt elect. 


Coſts given The bill was diſmiſſed with coſts as to that part imputing 
s to part, N : JET x 
= Ef as fraud to the purchaſe of the annuity from the Plaintiff; as to 
to part. all the reſt, except her claim under the queſtion of election, 


without coſts. 


BLOUNT S. BURR OW, 
179%. July 18th, 1792. 


Lord Comm iſſianer WILSON abſeni. 
Tſe directed ALTER a Defendant, being examined before the Maſ. 


to try whe- 5 ; ; f ' 
ther there was ter in order to charge him with the receipt of four India 


— bonds, the property of the teſtator, ſwore as to that, that he had 
ns aid an ap» received them from the teſtator twelve days before his death 
been in the With directions to keep them in caſe of his death. The Maſter 


latins. refuſed to allow him theſe bonds; upon which he excepted. 
Party diſ- | | 
charged as 


Aby hen Ir. Lhyd and Mr. Hall for the exceptions. 


*zamination. This is a good donatio mortis cauſa ; Snellgrove v. Baily, 3 Atk. 
214, Hill ⁊. Chapman, 2 Bro. C. C. 612. The examination of 
the party is good evidence in his diſcharge. Where you exa- 
mine a party to charge him, and there is alſo matter of dif- 
charge, you cannot read one without reading both: A7r#pa- 
irick v. Love, Amb. 589 fd). The anſwer of a Defendant may 
be read againſt him: but then he may read the whole: 2 Com. 
Dig. 98. Dar/ton v. Lord Oxford, 1 Eg. Ca. Ab. 10, as to books 
and writings. 


Mr. Se/wyn and Mr. Ainge for the report. 


This is not good as donatio mortis cauſa ; becauſe it is not 
{ated in the examination, that it was in the laſt illneſs, which 


(4) If in the ſame ſentence ; otherwiſe not. 
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i: abſolutely neceſſary. Beſides on all the ſuſpicious circum- 
{ances of the caſe the Court will not receive the examination 
of the Defendant as evidence to entitle himſelf to theſe bonds. 
He never flated his claim by anſwer; nor till examined upon 
interrogatories. To allow this would be to allow him to make 
evidence for himſelf. If he takes theſe bonds, there will not 
not be enough for debts. I admit the cafe from Eg. Ca. Ab. which 
is a book of good authority, though that point is not mention- 
cd in the report of that cafe, Prec. Ch. 188. But that only 
gocs to the caſe of books and writings ; which I admit, be- 
cauſe there 1s not the danger ; and the parties in that caſe lived 
at Barbadzs ; and many of them were dead. The caſe in 
mb. refers in the margin to Talbot v. Rutledge as being ad idem, 
but that caſe is directly contrary. It was on 17th October 
1747 ; and it was expreſsly decided, that the party's own evi- 
dence could not be admitted; and 2 Yern. 194, was referred to 
there. 


Lord Commiſſioner EYRE. 


The examination is evidence in diſcharge of the party, who 
is charged by it. The modern caſes have gone far for that, 
and rightly. 


As to the other queſtion, the Court was of opinion, that the 
objection, that it was not tated to be in the laſt illneſs was fa- 
tal : but the Counſel for the exceptions ſaying, he apprehended, 
that according to the caſes it was not neceſſary, that ſhould ap- 
pear, and that it did not appear in Hill v. Chapman, an iſſue 
was directed to try, whether this was donatio mortis cauſd (e ). 


(e) Prec. Ch. 269, 300. 1 P. Will. 404, 441. 3 P. Will. 356. 2 Pef. 431. 
2 Black. Comm. 5 14. 
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Bequeſt of 
money to be 
laid out in 
land for elta- 
bliſhment of 
miniſter of a 
j cha void 
| under the 
Mortmain 
Act; and 
not ſup- 
ported by 
ſuppoling a 
diſcretion in 
the trullecs 
not to lay it 
out iu land, 
the directions 
being impera- 
tive. 
Where the 
general object 
of the deviſe 
is void, to ſup- 
port upon an 
intention 
of perſo- 
nal benefit the 
intereſt of a 
deviſee, it 
mult be 
totally ſe- 
parate from 
that object, 


claim under this deviſe. + 


as not bound to lay out the fund in land: ſecondly, if not, 
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GKI1IEAVES vCASK 


July 19th, 1792. 


Lord Commiſſioner WILSON abſent. 


ESTATRIX, having endowed the chapel of Fkenhan 

directed by her will, that 6co/. ſhould be inveſted or laid 
out in freehold lands, or copyhold with fine certain, and that the 
rents aud profits ſhould be applied to pay ſome ſmall anny. 
ities. All the reſidue ſhe directed to be paid © in equal moi. 
« eties, one to my friend 7/omas Menaham for his natural life, 
« the other to my friend Samuel Faftauvgh for his natural life 
« and after the deceaſe of Mendnam one equal third part of 
« the iutereſt or rents to he paid to the preacher or teacher 
„ for the time being, who ſhall ſtatedly officiate in the chapcl 
« at Brj/{-, belonging to Mendham ; the other two third parts 
« to Ka/largh for his life; he aud the 1aid preacher exchang- 
« ing upon Lord's day alternately, the one at F4benham, the 
* other at Br///on + provided, that enitham and Eaftaugh do 
c not voluntarily withdraw rom and refuſe officiating, when 
cc able, at the ſaid Faienram chapel as uſual; if they do, dur- 
« ing ſuch receſs the ſhare of him or them retuling to ceaſe, 
« and go to the preachers appointed in his or their room: and 
« after the deceate of Mend/rom and Eaſiaugli, and the ſurvivor 
© of them the intereſt or rents to be paid for ever to the 
„ preachers for the time being, who ſhall be choſen by the 
« truſtoes of Falenlam and the truſtees and major part of the 
& communicauts of Uendiam chapel at Brijize.” There was a 
proviſo, that in caſe of Eaſlaugſ's apoſtacy he ſhould have no 


The bill was filed bv coheireſies of the teſtatrix; and a de- 


? 


cree, which had becu made by Lord IA, contained a de- 
claration, that this deviſe was not to be conſidered as void, ſo 
far as it reſpeèled the immediate annuitants. Upon farther di- 
rections two queſtions were made; firſt, whether in order to 


ſupport this charity it was not poſſible {0 conlider the truſtees 


whether the intereſt of endham and Eajtargh could be main- 
tained, 
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tzined, as being ſeparated from the charitable truſt, and intend- 
ech as a perſonal bounty and favour to them. 


Allorney General for the charity 


Cited Grimmelt v. Grimmett, Amb. 210, as an authority, that 
the charity might be ſupported by conlidering the truſtees as not 
obliged to lay out the fund in land. 


Mr. Mitford and Mr. Steele for Mendham and Eq/taugh. 


There are no ſuch words in the ſtatute 43 Elis. as * main- 
© tenance for a miniſter.” In 1 Eg. Ca. Ab. 95, it is expreſsly 
{aid, that is not within the words of the ſtatute, but that it has 
been ſaid to be within the equity of it. The only ground, upon 
which this can be taken to be a charitable uſe within the ſta— 
tute, is, that it is a proviſion for the benefit of thoſe, to whom 
the religion is to be adminiſtered, not for the particular clergy- 
men; for giving a charity for finding a clergyman cannot be 
deemed a charitable uſe with regard to the perſon, any more than 
a gift to any other perſon can be charitable for the benefit of 
the perſon, to whom it 1s applied. Thus a gift to provide a 
ſurgeon for an hoſpital is not charitable with regard to the ſur- 
gcon, but with regard to the perſons taken into the hoſpital to 
be taken care of. This is a perſonal favour to theſe perſons ac- 
companied with a certain condition with reſpe& to one of 
them, which may be conſtrued to tend to a charitable uſe. 
She expreſsly calls them her friends. The proviſo, that they 
Nall not voluntarily withdraw, Sc. ſhews, ſhe had a view to 
their perſonal benefit independent of their ſituation as preachers 
at theſe two chapels ; for if they were diſabled by illneſs, or re- 
moved on account of the diſpleaſure of thole who had power 
to remove them, it would then be merely a perſonal gift to 
them ; for they would be in receipt of the fund without having 
zu thing to do with the charitable uſe. It is a condition ſuh. 
{quent ; and the gift is abſolute. In the caſe of Sir Coventry 
(ech giit to Mr. Pcole Carey the'devile was good, and the con. 
dition bad. Here it is a perſonal benefit as in Doe v. Aldridge, 
+ Term. Rep. B. R. 264, and Barringien v. ——, before Lord 
Da lfu. The condition, though not within the words of the 
natute, vet is void as within the equity of it: but it is only a 
deviſe to theſe perſons clogged with a condition, which is 
Void, 
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Solicitor General contra. 


Doe v. Aldridge was in the abſence of two of the judges ; and 
from the manner, in which it was treated, is a caſe of but very 
little authority. Beſides the preaching there was expreſsly not 
to commence till after the death of Aldriage. The phraſe uſe 
there as to him is, that the teſtator expects, he will promote the 
work of God ; and words of expectation, confidence, hope, Er. 
will not be ſufficient to raiſe a truſt, unleſs where the object is 


certain. This caſe is not like that. This is not a gift to theſe 


perſons upon a condition, that after their death there ſhall be 


a perpetual charitable eſtabliſhment : but the effect is a deviſe 
. of rents and profits of real for the purpoſe of creating and per- 


petuating a charitable eſtabliſhment, towards the creation and 


-perpetuation of which a provifion was made for theſe perfons 


not abſolutely, but in conſideration of their doing that very 


duty, which thoſe, who ſhould ſucceed them, were to do, and 


in the ſame character. They admit the intention to make a 


perpetual charitable eſtabliſhment, which is void, after their 


death ; but ſay, that while that charitable eſtabliſhment conti- 
nues in their lives, they take diſtinctly from it for their own 
perſonal benefit: that is much too nice a diſtinction. 


It was ſaid at the bar, that when this cauſe was heard before 


the Lord Chancellor, he was of opinion, that Menaliam and 


Eq/laugh were to be conſidered as entitled to lite eſtates, though 
the truſt ſhould not be maintainable. This was not denied 
with confidence by the Solzcztor General ; but rather avoided, by 
ſaving the whole of the will was not then Rated. 


Lord Commiſſioner EYRE. 
The queſtion made by the Attorney General muſt be frft n no- 


ticed, whether this can be a good diſpoſition to a charitable 


uſe in reſpect of its being poſſible to lay out the fund otherwiſe 
than in land. For that a caſe from Ambler was cited. The 
whole of that caſe reſts upon a critical compariſon of words. 


The words in that caſe were “ ſuch purchaſe as is to the ſatisfac- 
tion of the truſtees.” If the queſtion could be reſted upon 
the ſimilarity or ſynonymy of the two caſes, it would be a fair 
argument. But I think, without ſaying whether I approve of 
that caſe or not, that this is ſubſtantially diſtinguiſhable ; and 
upon the ground ſtated by Lord Hardwicke there; for he ſays, 

if 
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0 it had been a diſpoſition of money to be laid out in land, 1792. 

he ſhould have been obliged to have ſaid, it was within the ee 

ſtatute. Now this is that very caſe. Therefore the caſe cited V. 
: . . 3 Cass. 

will not apply ; and it ſtands upon ſo much nicety, that it is 

not proper to extend it to caſes, in which every part of the cir- 

-ymRances of that caſe does not occur. This deviſe therefore 

's void within the Statute of Mortmam. The next conlidera- 

tion is, whether theſe two perſons are to be conſidered as hav- 

ing an intereſt detached from the truſt, ſo as to be ſeparated 

from the truſt, though that ſhould be condemned. It is ſaid 

to have been the opinion of the late Lord Chancellor, that they 

were to be conſidered as entitled to a lite eftate, notwithſtand- 

ing the truſt was not maintainable. 71 hat opinion is the only 

circumflance, that raiſes a doubt in my mind as to the true 

conftruction of the will. The cafe from the Term Reports does 

not upon conſideration bear upon this at all. But that opinion 

is a great authority, and deſerves much conſideration. Whe— 

ther according to the obſervation of the Sz/icitor General every 

pe of the will fell under the eye of Lord Thurlow, it is impoſ- 

{ble for me to ſay. But the unfortunate circumſtance is, that 

that opinion does not bind me; as the decree has not gone far 

-nough to include that queſtion ; for though the language of it 

is, that that deviſe was not to be conſidered as void, ſo far as 

reſpects the immediate annuitants, I cannot comprehend theſe 

two perfons under that deſcription. The: teftatrix has deter- 

mined, whom fhe meant by thoſe words; for ſhe comprehends 

-xprefsly the perſons, to whom the {mall annuities are given, 

as her annuitants ; and there is nothing in the decree to autho- 

:ize me to ſuppoſe, the Lord Chancellor meant to comprehend 

more under thoſe words, than ſhe did. Beſides in propriety ot | | 

language theſe two perſons were not annuitants. The others, 

who had ſmall ſums given out of the whole, were ſtrictly ſo : 

ut not theſe two, who take the whole reſidue, or the rents 

and profits, if the fund is laid out in land. Therefore under 

this decree it is void as againſt them in that character. Then 

can they be ſo ſeparated from the general truſt, that this Court, 

is boupd to condemn, as that their intereſt can be maintained 

though the intereſts of thoſe, who come after them, cannot. It 

appears to me, that the object of the teſtatrix was to make a dis- 

polition to a charitable uſe: and though ſome arguments at the 

gar tended to ſhew the eſtabliſhment of a miniſter not to be a 


provigon for.a Charitable uſe, yet that argument upon the whole 
| falls 
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Falls to the ground, becavſe it is admitted, that in reſpe& of 
the benefit, which the Hock art to derive from the exhortations 
the paſtor, it is a charitable uſe. Here the general object was 
to make an eſtablihmem for the two chapels at Briſlon and Fa. 
genham. The latter was her own, which ſhe had founded; 
and which was apparent!) her firſt object. Mendliam, it ap- 
pears from the will, was the ſtated preacher at Bry/4on ; and 
Eajtaugh was one of the Rated preachers at Fakenham ; but 
both, as appears by the will, were alternate preachers at Fa- 
kenham. Having a general object to provide for both chapels, 


and having apparently a great confidence in Mendham, and a 
reliance that that chapel would be taken care of without a 


ſpecial proviſion in his lite, and having a- view, that in all 


events FHaken/am ſhould be provided for, as it had been, by the 


alternate preaching of both, ſhe begins with giving them an 
eſtate for life in theſe premiſes, with a condition annexed that 
they do not voluntarily withdraw, or refuſe to do the duty, 


they were accuſtomed to d at Fakenham. After the death of 


Mendham, when another preacher, whom ſhe did not know, 
was to be appointed for BY, the then comes to her more ge- 
neral idea of an eſtabliſhment for both chapels. When Mend- 
nam drops, ſhe arrauges it in this way; that Ea/taugh ſhall 
then take two thirds, and the preacher at Bri/on one third; 
but ſhe expreſsly here makes that proviſion part of the truſt 
and general object of the charitable diſpoſition ; becauſe ſhe 
has annexed to that, that they are to preach alternately a' Fa- 
kenham. I lay no ſtreſs upon that proviſo, hat if Ea/laugh 
apoſtatizes, he 1s to have no part of her bounty, but to obſerve 
that it ſhews the conſideration of her houuty to theſe two per- 
ſons ; and that conſideration affords the true conſtruction. It 
was argued with great force, that there was a perſonal bounty 
intended to them. T agree, there was; but it is equally appa- 
rent, that it lowed from a confidence in them ia the character 
of miniſters of theſe chapels, and not in any othes way. Then 
it comes to the queſtion, whether if a plain truſt and diſpobition 
to a charitable uſe is manifeſted by the will, aad intended 
throughout, but if that diſpoſition is alſo manifeſted with a 
certain degree of perſonal bounty and favour to particular objedts, 
that will take the caſe out of the ftatuie : but I am of opinion, 
that if the perſonal bounty cannot be totally ſeparated from 
the general object, in reſpect of which they are to have that 
preference, it is not ſufficient; and it is proved clearly by the 

admiſſion 
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admiſſion of Mr. Milford, that if there is a general diſpoſition 
to a charitable uſe, and the teſtator appoints the firſt preacher 
to exerciſe that function, that would be a caſe within the ſta- 
tute. That eſtabliſhes the principle, that mere perſonal favour, 
and confidence, and benefit too, manifeſted eſſentially by the 
preference made of one to the other, as the firſt object of her 
bounty, will not ſeparate that favour from the truſt. It was 
manifeſtly her intention to make a general proviſion for the 
two chapels ; to ſuſpend that as to one till the death of Mend- 
ham, and to continue it as to the other from the moment of her 
death and during his whole life ; and conſequently there is a 
charitable uſe ſubſiſting from the moment of her death as to 
Fakenham chapel ; and theſe perſons have this bounty only in 
reſpect of that charitable diſpoſition. Conſequently their eſtate 
cannot be ſeparated from the truſt; and if that fails, this, 
which is a part of it, muſt fail alſo. Then as to Doe v. Al- 
dridge - the comments, which have been made, ſave me the 
trouble of ſaying much upon it. But we need not quarrel with 
that caſe ; for though we may colle& circumſtances enough to 
ſee, what the teſtator in all probability did mean, yet it is an 
anſwer, that where he ſays, he expects, the deviſee will pro- 
mote the ſervice of God, in thoſe general words, the truſt, 
which would be raiſed by the word © expect, would fail, be- 
cauſe it is not ſufficient to connect it with the other truſt, If 
therefore there is a fair objection to connecting with the life 
cſiate the ſubſequent truſt, that eſtate is not a diſpoſition to a 
charitable uſe. Therefore that caſe does not apply to this ; for 
there is no benefit here intended to theſe perſons diſtinct from 
this, that they had officiated at theſe chapels, and were in- 
tended to do ſo. Therefore the whole of this diſpoſition after 
the annuities will fall under the general objection of a diſpoſi- 
tion of money to be laid out in land for a charitable uſe. 


Lord Commiſſioner ASHHURST. 

Upon the firſt queſtion I am clearly of opinion, that the be- 
queſt is void in its nature. Thoſe, who have argued in favour 
of it, have relied upon that caſe in Ambler, in which Lord 
Hardicke did not think the deviſe abſolutely void: but that 
was entirely founded upon the wording of it. It was not a gift 
of money abſolutely to be laid out in land ; and though Lord 
Hardwicke did confider the caſe with a view to its being in 
the power of the truſtees to lay it out ſo, if they thought proper, 
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yet as it was not obligatory upon them, he thought, the; 
would not in their diſcretion do an act, which would he ny. 
gatory, but would ſuffer it to remain in the funds, by which 
means it would not be within the act. As he went in that 
caſe on a criticiſm upon the words, we cannot do it in this 
caſe ; for the direction is imperative on them to lay it out in 
land. The next queſtion is, whether there is any thing to 
diſtinguiſh the caſe of theſe two perſons. I think, there is not. 
It is true, the teſtatrix does appear to have had a particular 
predilection for them, from her long knowledge of them. But 
what was her general intent ? It was to appoint a perpetual 
chaplain in theſe two chapels; and this appointment of theſe 
two was only the inchoation of that charity. It is true, dur- 
ing their lives ſhe makes a particular qualification as to the 
application of the fund reſpecting thoſe two, which is not 
meant to extend to future preachers. They are to take in moi- 


eties this benefaction: but her intention was as much to tie 


them down to the exerciſe of their function in theſe chapels 
as thoſe to come after. That is plain from the will; which 


makes it as much a charitable bequeſt with regard to them as 


to the others. As to the caſe in the Term Reports, we may 


give it its due merit; though perhaps it was not looked into 


as much, as it might have been. The foundation of that idea 
was, that it was nothing more than a bequeſt beneficial to the 
party without annexing to it a ſtipulation of preaching in the 


chapel ; which made it a charitable bequeſt as to the future 


preachers. Here it is expreſsly annexed to theſe two intereſts; 
which diſtinguiſhes this caſe from that. Therefore I concur 
with Lord Commiſſioner Eyre. | 


.CROSBIE 


Caſes in Chancery. 555 


DC VSNSDFRFY MURRAY; 


July 20th and 21/1, 1792. 1792. 


Lord Commiſſiomer WII. SON abſent. 


N the 20th December 1784 Grainger Muir entered into gong 0 oy 
a bond, reciting that having by his laſt will left and be- nuit 


till a legacy 


queathed to n Hilliard (his nephew) a certain ſum ; and it recited to 


. . . . * 7 have been be- 
being the reſolution and intention of the ſaid Grainger Muir to qucathed be 


. : ic] the laſt will 
make a competent proviſion and allowance for him the ſaid 44 


John Hilliard, till the aforeſaid legacy ſhould and might be oblige ſhould 
carried into effect by the actual payment thereof; the condition be pals. By 


a previous 


. . 0 ; 18 will he had 
therefore was, that if Grainger Muir or any perſon in his name 5 


and by his order, &c. ſhould pay, or cauſe to be paid, to Hilli- ey; but that 


1 voked 
ard the yearly ſum or annuity of 150/. from the date thereof N 


for the life of the ſaid Grainger Muir, “ and thereafter and quent will, 


g and a leſs le- 
« until the aforeſaid legacy and bequeſt, ſo directed and made gaey given 


„ in and by the laſt will and teſtament of the ſaid Grainger Payable fix 


months after 


 « Muir, ſhall be actually paid to him the ſaid John Hilliard, teſtator's 


: death * over 
* obligation ſhould be void. * and above 


ce the annui- 


. ty, which I 
In this bond the amount of the legacy was not ſpecified ; but he ſecur- 


Muir had in fact by a will, made when he was in India a few egg 


days before the date of the bond, left Hilliard 10,000/. with re- The annuity 


. . and bond were 
mainder to his brothers and ſiſters equally, in caſe of his death ,q,..q by 


before that of the teſtator. In 1785 that will was revoked by the obligee 


„% 23 {ſome 


another, by which the teſtator gave Hilliard a legacy of 4900). « proviſion 


: J p “for his mo- 
* over and above the annuity of 180%. which I have ſecured to a fer to be 


* him for his life.” That legacy was directed to be paid with. © recoil by 
in ſix months after the teſtator's deceaſe. The will alſo con- « the life of 


tained another legacy to Hilliard of 10001. directed io be paid, ay d 


as ſoon as conveniently could be after the teſtator's deceale ; a De. 


and another of 50. for a ring. In 1785 Hilliard reciting the « hase been 


: . . - « by the obli- 
bond, and that in conſideration of filial duty, and in order to 4 wer: 


| : he had agreed to aſſign to bond and af- 
make ſome proviſion for his mother, RG Og S Ggnnient were 


her the ſaid bond and annuity, did accordingly aſſigu to her, put into the 


| 8 | 8 . 1 oſſeſſion of 
her executors, ad miniſtrators, and aſſigns the ſaid annuity on dec, 


* and bond, and all eſtate, right, title, intereſt, poſſeſſion, 2nd contioucd | 
| * | . 4 o t 
* property, claim, and demand whatſoever of him the ſaid 3 h. Abe 


% Jon Hilliard in, to, or out of the ſame, to hold, receive, and legntee is en- 
| « take titled to the 


legacy with 
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1792. © take the ſaid annuity to the ſaid Ann Hilliard, her executors, 
aan. « Sc. from the date of the ſaid indenture for and during the 
"A « life of him the ſaid Grainger Muir as fully, amply, and he. 
Notar. 4 neficially to all intents and purpoſes, as he the ſaid John Hi. 
_—_— = « hard might or could have held the ſame, in caſe the ſaid in. 


the time; cc denture had not been made.” 
and alſo to | 


the annuity 
for his life in eq + « | 
truſt for bis This indenture was found among the papers of Grainger 


mother. Muir at his death. 


The Maſter reported, that the legacy of 10007. was a ſatis. 
faction of a debt due by the teſtator to Hilliard upon a promiſ. 
ſory note given in 1783 for 4527. 5s. to which an exception was 
taken. That exception was given up without argument, as the 
Counſel for the report agreed to confider the legacy as payable 
at the death of the teſtator under the words © as ſoon as con. 
« yeniently can be after my deceaſe,” which, the Solicitor Ge. | 
neral ſaid, would diſplace what he intended to ſay in ſupport of 
the exception. | 


The Maſter alſo reported, that Hilliard, who had received 
the legacy of 4000. with intereſt from {ix months after the 
death of the teſtator, was not entitled to the annuity from his 
death ; which was excepted to. 


Solicitor General and Mr. Richards for the exception. 

The Maſter has miſunderſtood theſe inſtruments. The teſ⸗ 
tator has died partially inteſtate. The latter will does not pro- 
poſe a caſe of election, | 


Lord Commiſſioner EYRE. 

It is very material, that this bond was in the poſſeſſion of the 
teſtator himſelf for the benefit of Hi/liard's mother. He conli- 
dered himſelf as having in his poſſeſſion a benefit for her, which 
he intended to continue. 


Mr. Mitford and Mr. Campbell for the report. 


It is impoſſible to ſay, the will has given this annuity to 
Hilliard. It is ndt given to him for life by implication. His 
claim can only be under the bond. If a teſtator gives an eſtate 
to his ſon after the death of his wife, who has no eſtate in the 


3 proper); 
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property, it is an implied intention, that the wife ſhall have it 1592. 
during her life. So if an eſtate is given to B. on failure of iſſue 
of the body of A., J. has an implied eſtate tail. But where be” an 
there is an inſtrument giving a certain intereſt, that deſtroys the Mozear. 
implication in the will; and nothing paſſes by it. In Maitland 

„ Primroſe, 11th February 1791, the teſtatrix, reciting that her 
{band was entitled to the fund for life, gave it after his death. 

That was her miſtake ; for he had no ſuch intereſt; and it was 

held, that he could not take by implication. It is not to be 
collected from the will, that the teſtator intended to extend the 

annuity beyond the operation, which the bond would have to give 

it to Hilliard. The introduction of the words “ for his life“ is 

only a deſcription of the thing given, not an actual bequeſt ; 

and being ſo, it cannot operate as a bequeſt. The queſtion 
therefore can only ariſe upon the bond, which is voluntary. 

The recital does not mention the particular legacy. It is ſo far 

from being with a direct reference to the particular ſum, that 

the teſtator's intent was not to diſcloſe the diſpoſition, he in- 

tended by his will for this nephew. All words in any inſtru- 

ment muſt be taken with regard to the ſubje&t. A will is al- 

ways revocable; therefore when an inſtrument is executed with 

regard to a will, it muſt be with regard to that circumſtance. 

The purpoſe, that operated upon his mind, was to make a pro- 

viſion by way of maintenance for Hilliard, till the legacy ſhould 

he paid. There is nothing in this inſtrument binding him to 

leave a certain ſum of money to Hilliard. Suppoſe he had left 

him no legacy, or had died inteſtate : that does not anſwer 

the caſe ; becauſe the annuity is in lieu of the legacy, whatſo- 

ever it is, till it is paid; and if he does not chooſe to take the 

intereſt of the 40007. in lieu of the annuity, he muſt be put to 

ws election. 


Lord Commiſſioner E RE. | 
That would be a very difficult conſtruction from the words 
* over and above. Though that will not operate as a deviſe of 
the thing, yet it is ſufficient to prevent him from being put ta 
his election. There never can be a caſe of election but upon a Ele con ne- 
preſumed intention of the teſtator; which is in this caſe mani- — 
ieflly the other way; namely to give him the legacy of 4000. tent. 


over and above whatever he can claim in reſpect of the an- 
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Suppoſe it had flood upon the original will; it is clear, he 
could not claim both the annuity and intereſt of the legacy till 
payment. Then when the teſtator has altered the amount of 
the legacy, not having ſtipulated to give to any particular 


amount, the effect is, that here 18 a legacy, which being by his 


laſt will is, what he intends for Hilliard, and is to be paid with 
intereſt, it he elects to take it: but he is not to have both inte. 
reſt and the annuity till payment : and having claimed and 
been paid the legacy with intereſt from the end of fix months 
after the death of the teſtator, it is a veſted legacy, to which 
the inſtrument intended to refer; and the annuity is no longer 


to be paid. The firſt will has been preſerved ; which is unu- 


ſual ; and if it had been loſt or deftroyed, it would have been 
extraordinary to have admitted evidence of the legacy given at 
that time; and it would have been difficult to have aſcertained 
the fact. The only thing, upon which Hilliard can lay any 
foundation, is the words in the recital of the bond “ having by 


cc my laſt will left and bequeathed.” That was inaccurate, be- 
cauſe that could not be ſaid during the teſtator's life. It would 


amount to a reſtriction upon himſelf not to revoke it; becauſe 


if he did, it could not be his laſt will. It is mere deſcription. 


He intended this imply, to provide for Hilliard by will; and 


to make a proviſion for him till that could be carried into ef- 


fect; and therefore made this voluntary bond to pay an annuity, 
till the legacy ſhould be paid. The words “ over and above,” 
from which it is .inferred, that the teſtator had made a differ. 


ent conſtruction of this inſtrument in his own mind, are only 


recital ; and it is dangerous to hold mere words of recital to 
give conſtruction to an inſtrument merely voluntary. That is 
never done. Where it is by way of contract, it is different; 


for perhaps a recital may amount to .an agreement. to do the 


thing. But thoſe words may receive ſome conſtruction; there 
might be arrears, to which they may be applied. The cir- 
cumſtance, that the aſſignment was found among the papers 
of the teſtator, is a ſtrong proof, that Hilliard himſelf con- 
ſidered it in nature of an annuity during the life of the 


teſtator. The aſſignment of the bond is only for the life of 
the teſtator. 5 


Lud 
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Lord Commiſſioner EYRE. 


He propoſed to make a complete aſſignment of the bond : 
hut in doing it he affigns it for the lite of the teſtator. 


This queſtion has been very technically and very ably argued 
by Mr. Mitford and Mr. Campbell, but againſt the plain expreſ- 
ſion of the inſtruments, and the manifeſt intention, as far as it 
can be collected from them, and a farther intent appearing 
{rom collateral circumſtances, if we can take notice of them. 
It is true, if a man gives another a proviſion to continue to be 
paid to him, until he receives a legacy by the will of the party 


to the contrary, to mean that, which is in law the laſt will 
and teſtament ; and that is a ſatisfaction of the former provi- 
Hon, and whether more or leſs, the party muſt be content with 
it, Generally ſpeaking, the will of a man is not that, which 
he made ſome years ago, and afterwards revoked, but that 
which is ſubſiſting at his death. On the other hand, though 
that is the general rule as to the general expreſſion of a legacy 
by will, yet a man may by the inſtrument tie up a proviſion he 
makes, till a proviſion by his will ſhall be paid, ſo as to ap- 
ply to a particular will at a particular time; and therefore if 
he revokes that will, and prevents it from taking effect, the 
other proviſion will ſubſiſt. There could be no queſtion, if the 
dates of the inſtruments had been inſerted in the bond ſecuring 
this annuity. If ſo, I think, it could not have been argued, 
that a will of a ſubſequent date would have been a ſatisfaction. 
Upon the words of that bond, the fact being, that it was exe- 
cuted upon the 20 December 1784, and the will upon the 
15th of the ſame month, ſuppoling he had put in the dates, 
would it be poſſible to make a doubt, that the annuity was only 
to he redeemed by making good the legacy given by that will? 
Though it was revoked, and came to nothing, 1t is ſufficient as 
a deſcription of the terms, upon which the bond was to be void 
or not; though the expreſſion is not ſufficiently technical, ſup- 
poling the inſtrument turns out not to be the will. S0 it ſtands 
upon the mere bond; upon which I do not doubt; though 1 
agree in the principle, that if a man ſpeaks generally of a le- 
gacy by his will, a perſon under theſe circumſtances could not 
iuliſt upon the benefit of the former will, becauſe that is not the 


will, But if he refers in the bond to an act, he had done, by 
whatever 


eiving that proviſion, he will be underſtood, if there is nothing 
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—— hecauſe the will does not take effect till the death of the teſ. 


CrosBieg 
V. 


Murxkrar- 


for his mother juſt before the teſtator's death, did he take it into 


certainly muſt admit, though I may queſtion their application 
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whatever name he calls it, as in firictneſs it is not bequeathed. 


tator, yet it is a ſufficient deſcription to ſhew the intention. $, 
it 1s upon the inſtruments ; and all the technical argument ha; 
been applied to overturn the words, the teſtator has expreſſed 
by that, which is his will, in 1985 ; becauſe there he intimates 
his intention, that Z7//;zard ſhall have the 4000/7. over and above 
the annuity ſecured to him. The teſtator might ſee good rea- 
{on to reduce his bounty imply ; or to ſubſtitute an annuity as 
a proviſion more effectual than a ſum of money; and then the 
annuity would continue, if my ſenſe of the condition is right ; 
and I think it would. The caſes mentioned do not come up to 
this point; becauſe where in a will there is a recital of a fact. 
which does not exiſt, the law cannot effect it, becauſe the will 
does not purport to give effect to it; but recites it as exiſting by 
ſome other authority. But it is different here; and it 1s clear 
upon the language of the teſtator and the fact of the will made 
before, giving that legacy of Io, ooo. now not to be paid, that 
this is a ſubſiſting annuity. About a year after the ſecond will 
was made, when //iard aſſigned the annuity as ſome proviſion 


his cuſtody as the common friend of both upon the idea, that 
it was to determine the moment of his death? Could any thing 
be more illuſory ? Could he intend that? To conſider it ſo would 
be to diſappoint by ſubtle and technical rules, (which rules TI 


in this inſtance) the intention of the parties in all their inftru- 
ments and all their tranſactions. It is plain, that the Maſter 
has miſtaken this. It is a ſubſiſting proviton; and Hilliard as 
truſtee for his mother may claim it out of the eſtate of the teſ- 
tator. The other point being given up, it is unneceſſary to ſay 
any thing upon it. 


Lord Commiſſioner As HH URS T. 


I-confeſs, 1 have not made up my mind. As far as it ſtrikes 
me upon the notes, I have taken, I think, it is a queſtion of ſome 
doubt. It is plain, in the original conſtitution of this bond it 
was meant as nothing more than a temporary proviſion for Hi 
liard, till he ſhould be entitled to the proviſion under the teſta- 
tor's will. The teſtator had made a proviſion for him by a for- 
mer will made before the bond. Afterwards he changes his in- 
tention; and gives Hilliard a leſs proviſion by the ſecond will 
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than by the firſt; vg. only 4000/7.; and then uſes the words 1792. 
ten and above ie annuity of 1501.” It certainly is competent v7 
o : >» . * . . — . /* Cost 
to a man to give a benefit by his will by implication, if ſuch hy 
preſumption clearly ariſes. But it may likewiſe he a queſtion, Monaar. 
her as that annuity was meant to b on for im: 
whether as that an y 8 o be a proviſion for him he by impli. 
during the life of the teſtator, and there might be arrears at the p- if up- 
5 . n a clear 
(time of his death, he might not mean by the words .* over and preſumption. 
re the annuity” over and above the arrears. I do not ſay 
dccifively, that this will be my ultimate opinion; but 4 ſhould 


iſh to conhder it; as I think it a caſe of fome doubt. 


„ uly 21. 
Lord Commifiimer ASURURST. 


The doubt, I intimated in this cafe, was entirely occalioned by 
a niiſtake of the words, in which the bequeſt of the 4000/. in 
reſpect of the annuity is compriſed. But ſince I have had an 
opportunity of leoking into the papers, upon reading them my 
doubt is done away. I had conceived, that there was only a ge- 
neral reference to the annuity; if ſo, I ſhould have thought, it 
might fairly have admitted argument, whether he meat to give 
any thing more than the arrears, which there might be at his 
death. But when I come to read theſe words, “ which [ have 
* ſecured Io him for his life,” that makes an end of the difficulty. 
As to the queſtion of election, my opinion is, it never can ariſe; pjeaion cas 
becauſe election can only exiſt, where a perſon has a decided ar Bern 
intereſt before, and ſomething is left to him by will, which fon has a de- 
may be then perhaps held to be a compenfation. But here there SO 
was no certain benefit before ; but on the contrary the annuity Ira, Bo — 
was to determine on the death of Muir, and theretore Hilliard 
can only take this as a circumſtantial gift, as it is to be collect- 
ed /from the whole of the will taken together, that that benefit 
was intended to be given to him. If this only ariſes from im- 
plication, the ſame inſtrument, from which that implication 
ariſes, negatives the idea of the 4000. being meant as a ſatis- 
{action of the annuity; for it is impoſſible, that it can be a ſa- 
tisfaStion, when he expreſsly ſays © over and above the annuity.” 
Therefore that implies ſo plain an intention, that he was to 
have that annuity, that it muſt be conſtrued, that the teſtator 
meant, he ſhould have it; and only put in through forgetful- 
neſs or miſapprehenſion, that he had before ſecured it to him: 
but he plainly intended, he ſhould have it ; and only for that 

VoL. I. y 7.D - miſapprehenſion 
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1792. miſapprehenſfion he would have given it to him. Therefore 1 
—— give up my doubt; which aroſe upon a miſapprehenſion of the 


8 words of the will. 


Monza. 4 
The firſt exception was diſallowed; the ſecond was allowed. 
GRAVES. vw BAINBRIGCGGH 
1792. July 25d, 1792. 
Lord Comm iſſianen WIL SON abſent. 

8 HE only queſtion in this cauſe aroſe upon the conſtrue- 
8 . . . . , 
fold in aid of tion of a will, the material parts of which are ſtated in 
perlonal the Judgment. * 

« and after 


« death of my 


&« wife the : 

ec eſtate not Lord Commiſſianer EYRE delivered the opinion of the Court. 
4 fold and the : ; Rs | 

« perſonal In this caſe the bill is brought by G:orge Graves the ſon of 


« not applied 3 . 1 . e ü 27 
44 te .li the teſtator; and the prayer of it is, that the ſuits, decrees, 


« ject as after and other proceedings may be revived ; and that the Plaintiff 
% mentioned: ; Fs 
« the rents may have the benefit thereof againſt the Defendants ; or that 


are they may ſhew caulce to the contrary ; and that the real eſtates 


&« quce to be 


« carried on Of the teſtator unſold may be ſold purſuant to his will; and that 
& in accumu- 


« lation of 3 the neceilary directions may be given for that purpoſe; that all 
Ter cents. as proper parties may join; and that the money to ariſe, and what 


« aforeſaid  * l : 1 2 e N 
during her 18 now in the hands of the Plaintiff ariſing from the ſale of an 


22 D a- eftate in Nor/o/t, may be declared to belong to the Plaintiff, and 


«« yearsafter may be paid to him, or laid out to be ſettled for the truſts os 


« her death; 


« and tobe the will; and that the rights of the parties may be aſcertain- 
agen od. The ohject of the hill is to bring forward for diſcuſſion 


land: then 


A pg _— the claims of Eligabeihi and Matthew Bainbrigoe, the daughter 
66 „ fnali be - S . * ; 
« living, and and grandſon of the teſtator, under this will; and upon the 


« any law ful ** 2 ; 1 
4 bes ſuppolition, that they can ſupport their claims, to have the 
« body, and truſts carried into exccution as againſt them: but if the Court 


« if my fon 


« G. all be is Of opinion, that they have no claims beyond their legacies, 
* living, and this bill will be only a hill of revivor. It is not eaſy to make 


« any lau fu 


« ilſuc of his ſenſe of ſo much nonſente, as this man has collected together, 


« Wt. and thought proper to call his will. I will ſtate as much, as 


* astenantsin js nece{iary to he ſeen, in order to judge of the claims of li- 
„ common, : 
| | Sabeth 
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aleth and Mailhew Bainbrigge. After directing in a puzzled 1792. 


way, that the eſtates, he had, ſhould he ſold for the purpoſe of ES 
defraying in aid of his perſonal the legacies, he had given by e. 


Nis will, and for no other purpoſe, not for th: it, VV hich Was Bax BRIGGE. 


« 15 
argued, of ſelling detached eſtates in order to purchaſe one . fer ige 


more compact, he ſays “ and after the death of my dear wife * ir 5 
4 x 1 1 "ey only luc 
„ {tuch of my eſtates, as are not ſold in her lite, and ſuch of « of one, to 


6 Oy 3 Fo Fi n that iſſus, 
+ my perfonal as is not applied and diſpoſed of for the pur- 4 if but obe, 
poſes before 1 to be 1iubject as aſter mentionec: © tothar 


« one ;** with 


the rents and profits of the eſtate, and the Ee of the power of ſet- 


: E to be carried on during her life in accumulation of © oy wh to 


3 per cents. as aforeſaid, and alſo for five years after her «© receive ſuch 


1 © proviſion as 
Jenth, (but not to prevent my ſon George from receiving « aforeſa'g 


200c/. under the ſettlement upon the death of bis mother), 4 _ 
Cary, 4 


all which I defire may be laid out. in the purchaſe of land.“ „the retidue 


E a ; + « only to b 
The object thereiore was, that the reſidue after thoſe expences . lubje&t == 


and that accumulation ſhould: be laid out in land, and, together . U _— 
er do 


with what ſhould not have been fold, ſhould go in the way, he « take place 


. * . . « 0 cc f 
gocs on to declare. “ Then my mind and will is, that ift my a 3 


„ jon Matthew ſhall be living, and any iſſue of his body law © if both my 


©« {aid ſons 


fully begotten, and if my ſon George ſhall be living, aud « tall be 
any iſſue of his body lawtully begotten, to them ſor life as , dead with- 


„ out iſſue,” .. 


* tenants in common, and after their death to their iſſue in 22 his 
duug ter for 


moieties. And if there ſhall be no iſſue of one of them, but hf; after 
only iſſue of one,” (ſtrange words; but we can gueſs at his her death to 


her ſon, his 


meaning) „ then to that iſſue only equally and ſhare and heirs, &c. and 


3 . - . it he ( 0 id 
„ ſhare alike ; if but one, to that one; with power to him or 1,{ 


them when in poſſeſſion to make any ſettlement upon any _ _ & 
em, coir 


woman, he or they ſhall marry, upon receiving a ſuitable heirs, &. on 
failur 
fortune, but not otherwiſe. My intent is, that my ſaid wife ylure of iſſue 


ot hi I's (ons 


ſhall receive ſuch proviſion as aforeſaid neat and clear; and and grandſon, 
1C device 


the reſidue only to be ſubject to ſuch deviſe over to take „ 
place after her death. And it is my farther will, that if both ee to the ſin- 


le event of 


; k ; 8 
my ſaid ſons ſhall be dead without iſſue, then I deviſe all both fon be- 
10 dea 


the ſaid eſtates, freehold, copyhold, and leaſehold, and all in. 
my perſonal of what kind ſoever, remaining as atorc eſaid, to at the death 


of the wife, or 


Elizabeth Bainbrigge for life, to her ſole uſe; and atter her years after lt 
Q nd 1 
death to my W fon Matthew Bainb7igge, Fas heirs, ex ad | 


” one fon bet ug 


cutors, adminiſtrators, and aſſigns; but to take the name of alive at bat“ 4 


time, thou, * 


Graves, and the arms; and to ſtand in their places; and if afthöut iſfoe, 1 


he does not, then to my next of kin.” And it his daughter wr N oY 


ſhould have any other iſſue by that or any other hutvand, then the fog is not 1 
entitled tothe 


2 upon eſtate abſo- 
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1792. upon failure of iſſue of his two ſons and his grand-fon Mallſieu, 


— (to whom he had before given an eſtate in fee) to ſuch iſſue 


Graves | ; . . 
„ equally, their heirs and affigns for ever. 


BAINDRIGGE. 


Vit ly - . . . 4 1 
cours of the Upon this caſe the queſtion is, whether the deviſe over to 


up ori Elizabeth for life, with remainder to her fon Matthew in fee, is 
iſſue. or is not attached to one event only; viz. both the ſons being 
dead without iſſue at the time of the death of the wife, or at 
the utmoſt at five years after the death of the wife. We are 
of opinion, that it is; and that event not having happened, 
this deviſe over never took effect. The diiſpolition for the ſons, 
whatever more was meant, was intended to reter to, and he 
governed by, their fituation at the death of the wife, or five 
years after the death of the wife. The words are © and alter 
« the death of my dear wife, &%.” and then after a long pa- 
rentheſis, © if my ſon Matthew ſhall be living, and any iſſue 
« of his body, Sc. and if my ſon George ſhall be living, and 
« any iſſue of his body, Sc. and if both ſhall be dead without 
« iſſue,“ then over. It ſeems to us to be purſuing the ſame 
train of things. If one or both ſons are living, and one or 
both have iſſue, he deviſes in one way ; if both are dead with- 
out iſſue, then in another. If it is ſaid, this diſappoints the 
will, I anſwer, it would diſappoint the will, I ſhould have 
made : but it is the will, he intended ; and it is no reaſonable 
objection, that his intention is abſurd. He ſeems to have had 
a groſs indigeſted notion of a limitation to his daughter and 
her iſſue, if his ſons ſhould be dead without iſſue. But it was 
impoſſible for him to expreſs it clearly, becauſe he did not 
conceive it clearly. He gave to Mathew Bainbrigge a fee ſim- 
ple in expreſs words ; certainly without knowing he had ; be- 
cauſe it was given over to the other iſſue of his daughter upon 
failure of iſſue, as upon failure of iſſue of his own ſons, to 
whom he had given an eſtate for life only. It is in vain to 
attempt any practicable limitation upon this. We ſhould make 
a will for the teſtator inſtead of conſtruing his will by ſuch an 
attempt. Upon the beſt conſtruction his meaning was, that if 
the ſons happen to be dead without iſſue at the time, then the 
daughter is to take. This has not happened ; therefore our 
opinion is, that the daughter is excluded. Suppoling it to be 
fo, it does not occur to me, that we can declare the right to 
theſe eſtates to be in the ſon the Plaintiff; as there is no per- 
ſon to ſuftain that queſtion ; for there is a contingent intereſt 
in 
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in the iſſue of the ſon, which we cannot prejudice. The bill 1792. 
muſt be diſmiſſed, ſo far as it ſeeks to have the Plaintiff's claim 
to the whole aſcertained. He has brought his bill againſt Ei. 4 
gabel and Matthew Bainbrigge only; and prays, that as againſt N, 
them he may be declared to have the entire right to the eſtate. 

We only think him abſolutely entitled as againſt them ; but we 

do not know, that his iſſue may not according to the courſe of 

the Court hold him to an eſtate for life only. How can that 


queſtion be determined? 


Upon conſultation at the bar the decree was made in the fol- 
lowing form. It was declared, that Elizabeth and Matthew 
Bainbrigge were not entitled to take any thing in theſe eſtates in 
the events, which had happened : that the money received by 
the Plaintiff ſhould be paid into the Bank in the name of the 
Accountant General in truſt in the cauſe, ſubject to farther order: 
that the eſtates unſold ſhould be ſold in purſuance of the will ; 
and the produce paid into the Bank, Ec. ſubje& to farther or- 
der ; and that the coſts of all parties ſhould come out of the 
fund; and the reſidue be laid out. 


O 5 E. 
NNE vv COOP E R. 
July 180% and 23d, 1792. 1792. 


Lord Commiſſiorer WII. SON abſent. 
T T PON a bill for ſpecifick performance of an agreement to 


purchaſe an exception was taken to a report, that a good 8 
title could not be made to certain leaſehold premiſes at Teadding- — 3 ke. 
tan. The objection to the title was, that the leaſes, which were n 


made by tenant for life under an act of Parliament impowering rag ar 1:4 


him to make leaſes upon certain terms, did not purſue the terms or to leave it 
required by the act. The Court was clearly of opinion upon fore a purcha- 
the opening without argument, that the leaſes were not within N 
the terms preſcribed. The queſtion then was, how far theſe take a doubt. 
leaſes had been confirmed; as to which the facts were, that * 
John Perkins, tenant for life joined with Jahn David Perkins re- 
mainder-man in tail in ſuffering a recovery, the uſes of which 

were declared to be to John Perkins for life, remainder to truſ- 
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tees for 500 years, remainder in fee to % David Perkins, who 
ſold his remainder in ſee to Matthew Peters by auction. 


Solicitor General for the exception. 


Theſe premiſes and the leaſes being recited in the deeds up- 
on the recovery and in the printed particular upon the ſale by 
auction, and the eſtate being deſcribed as ſubject to the leaſes, 
they were confirmed; and it was impoſſible for Peters to ſay, 
they were not good. 


Mg Mansfield and Mr. Slanley for the report. 


All the caſes of confirmation are, either where there is an 
expreſs confirmation, as by deed, or where a man grants ſuch 
an eſtate, as neceſſarily implies the confirmation of another, 
without confirming which his grant would have no effect. In 
this recovery there was no intention to confirm theſe leaſes : 
but the purpoſe of it was to enable the tenant for life to raiſe 
under the term a ſum of money for his younger children, and 
to enable the remainder-man to go to market with his intcreſt; 
and where one conſideration appears, it is impoſſible to imply 
another. In Shapland v. Smith, 1 Bro. C. C. 75, the Lord Chan- 
cellor ſaid, he would not in a doubttul cale oblige a purchaſer 


to take a title. 


Hor the exception. 
That was a very doubtful caſe ; and there was great differ- 


ence of opinion upon it. 


The point of confirmation was not determined. 


Lord Commiſſioner EYRE. 
I muſt agree, that the principle in Shapland v. S$mih is liable 
to objection. But on the other hand I think, it muſt always 
upon a bill for ſpecifick performance be in the diſcretion of the 


Court to decree it, or leave it at law; as it is a caſe, in which 


damages may be recovered. Where a title has conſiderable dif- 
ficulties belonging to it, and there are no means of clearing them 
up, when we are called upon to decree a ſpecifick performance, 
we ought not to do it. If it was before me, the inclination of 
my mind is, that theſe eſtates were confirmed; becauſe under 


all the circumſtances the inclination of my opinion 1s, that the 


uſes 
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uſes of the recovery were ſufficiently indicated in that inftru- 
ment to be to confirm them ; and that the eſtates were to be 
taken ſubject to thoſe leaſes. But there is another difficulty, 
which makes me now ſpeak of it as only the inclination of my 
mind. I doubt, whether the continuance of leaſes after a reco- 


very does not rather depend upon the operation of the ſtatute of 


Hen. 8, (a) than any thing done in the recovery or declaration 
of uſes. If an eſtate in leaſe is made the ſubje& of a recovery, 
the conſequence is, though the recovery is filent as to any terms 
created out of any part of that eſtate, yet by force of the ſtatute 
they continues to be incumbrances upon the eſtate. If fo, that 
furniſhes an additional reaſon, why theſe parties ſhould not be 
conlidered as having a particular view to affirm or dilaftirm 
theſe leaſes. It ſtrengthens the argument for the concluſion 
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{rom thoſe caſes, in which the Court has ſaid, that in a doubt- 


ful cafe they will not decree a ſpecifick performance. I rather 
think, that Lord 7wurlow was really of opinion, that Shapland 
d. Smith, in which he agreed with Maſter Heil againſt my opt- 
nion, was not a doubtful caſe ; but that thoſe words of doubt 
were thrown out in order to leffen the fall of that opinion, 
which I gave. Where the Court ſees, there is a cloud upon a 
title, it is too much to decree a ſpecifick performance. 


Lord Commiſſioner ASHHURST. 


I concur. When the Court is called upon to decree a {pect- 
fick performance, it muſt be upon the ground, that there is no 
ſufficient reaſon for refuſing it. The fair way 1s for thoſe, who 
are to decide it in equity, to put themſelves in the place of the 
party. If I was called upon to give my opinion upon the point 


of confirmation, I ſhould rather ſay, I thought this in point of 


law a confirmation; becauſe I think, the leaſes were ſpecifically 
mentioned, and treated as exiſting and valid leaſcs: and that 
may be conſidered as a confirmation of the leaſes ; and a caſe, 
that was cited from vcore, does contain that doctrine: But the 
Court is not called upon to decide that. It is ſufficicnt for them 
to decide it, if they think it a doubtful matter. 


Upon the application of the Solicilor General the exception was 


ordered to ſtand over; as if diſallowed it would appear upon 
record, that a goed title could not be made. 


(a) 21 Hen. g. c. 15. 


A. 


Account. 


I. Abmiſhon, that any timber has been 
wrongfully cut, gives a right to an ac- 
count. 82 


2. Son employed under, paid by, and ac- 
counting to, his father, may be a wit- 
neſs; but is not accountable to his fa- 
ther's principal. Cartwright v. Hate- 
ley. 292 


Accountant General. 
SEE Prattice 7 


Ademption. 
SEE Satisfaction 7. 


Adminiſtrator. 
SEE Practice 8. 


Admiralty. 
SEE Prize 2. 


Advowlon. 
SEE Fine 1. 


Allidavit. 
SEE Evidence. 
age. 
SEE Fraud 1. 


Agent. 


SEE Co/ts 5. Fraud 5. 
Yor b----- 


| 


Agreement, 


1. Where deed is not ſufficient to paſs the 
eſtate, but party muſt come into equity, 
Court never executes a voluntary agree- 
ment. | 54 


2. Small deviations from a plan agreed up- 
on for building not material ; otherwiſe 
if obſtinate or corrupt. Craven v. Tic- 


hell. 60 


3. Parol agreement for a ſettlement upon 
marriage cannot be ſued on afterwards 
on ground of part- performance; but no 
caſe of a ſettlement reciting an agree- 
ment before marriage is within the ſta- 
tute. 199 


4. Purchaſer not entitled to a conveyance 
of part, though anſwering the general 
deſcription in the advertiſement of ſale, 
as it was not in the contemplation of 
either party at the time of the purchaſe 
or conveyance, purchaſer being referred 
to a more particular deſcription, which 
did not include that part, and the ſur- 
render having been made according to 
that and from his own inſtructions. 
Calverley v. Williams. 210 


5. If one party thought he had purchaſed 
bona fide part of an eſtate, which the 
other thought he had, not ſold, it is a 
ground to ſet aſide the contract. If both 
underſtood the whole was to be convey- 
ed, it muſt ; otherwiſe if neither under- 
{ſtood fo. 211 


6. Small variation in a general deſcription 
of land not material, 212 


7. Any perſon undertaking to deſcribe 
bound by the deſcription, whether conu- 
ſant or not. 213 
7F 8. Apo- 


. 
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N. Apothecary gave his patient 50 guineas 
to receive 500 or an annuity of 100, if 
he ſhould ſurvive a year, which he did: 
bill againſt executors difmiſted, as Plain- 
tiff could not ſucceed at law ; but with- 
out coſts, on account of the money ac- 


tually advanced, which muſt have been 


repaid upon a bill to ſet aſide the agree- 
ment. Pricftly v. Wilkinſon. 214 
9. Agreements for ſale of an eſtate, eſpe- 
cially if by auction, depend on the hon 
fides of the tranſaction ; therefore trifling 
errors in the deſcription are not material, 


Calcraft v. Roebuck. 221 


10. Advertiſement of an eſtate for ſale by 
auction deſcribed.it all as fr-chold, though 
a ſmall part was held at will; after exe- 
cution of articles a treaty for an exchange 
of chat part took place; pending which 
at the time appointed for completing the 
purchaſe purchaſer took poſſeſſion forci- 
bly ; but proceeded in the treaty after- 
wards, till he finally refuſed to agree to 
the purchaſe : on bill of vendor purchaſe 
money decreed to be paid with 4 per 
cent. from the time it ought ; but in- 
quiry directed as to what ought to have 
been the compenſation at that time for 
the part not freehold ; that with the out- 
goings to be deducted. Calcraft v. Roe- 
buck. 221 


11. The ſame conſtruction at law and in 
equity upon the Statute of Frauds, and 
part-performance of a parol agreement 
takes it out of the ſtatute. 333 


12. A. agreed to ſell goods to B. to be ac- 
counted for in part of a debt to B.; C. 
with notice agreed to ſell the goods as 
factor; not allowed to retain for a debt 
to him from A. Weymouth v. Beyer. 416 

12. Property in a cargo transferred by bill 
of ſale ſigned by vendor and vendee : 


but by a new agreement ſigned by them 


before they parted, that it ſhall be fold 
and accounted for by the factor for ven- 
dor, it is reduced to agreement, and 
therefore remedy in equity. JYeymouth 
v. Boyer, 416 
14. Agreement concerning any ſubject, 
though in form perſonal, raiſes a truſt 
in equity againſt the party himſelf, vo- 
lunteers, and claimants with notice un- 


der him; except where the effect would 


. 


be to reſtore the power of violating it, 
as where tenant in tail has ſuffered a re. 
covery contrary to his covenant, 478 


15. Agreement by wife without know. 
ledge of huſband to pay additional rent 


out of her ſeparate property good. My/. 
ter v. Fuller. 513 


16. Agreement by A. to purchaſe houſes 
from B. for 431/. 10s. poſſeſſion to be 
given, and 200/. paid, immediately, the 
reſt with intereſt at Michaelmas : but if 
not then paid, A. to pay © in lieu of 
« intereſt upon the ſame a clear rent of 
« 42/1, per annum, out of which was 
to be deducted intereſt for the 200l. 
paid: not uſurious. Spurrier v. Maysſs. 
| 327 

17. Diſcretion in the Court to decree ſpe- 
cihck performance of an agreement for 
a purchaſe, or to leave it at law; there- 
fore a purchaſer will not be compelled 
to take a doubtful title. Cooper v. 
Denne. 565 


SEE Evidence 4, 5. Fraud 4. Plead- 


ing 15, Will 13. 


Ambiguity. 
SEE Vill 16, 41, 42, 43. 


Amendment, 
SEE Practice 26, 30, 31, 38, 53, 54- 


IAnauttp. 


I. Deviſce for life of a rent- charge out of 
an ecſtate deviſed in ſtrict ſettlement aſ- 
ſigned it to creditors as a collateral ſecu- 
rity. Tenant for life with intent to re- 
deem it for the annuitant gave bonds to 
the creditors on condition of giving up 
their ſecurities to annuitant to be can- 

elled. Executors of obligor paid all 
the bonds but one, which they diſputed, 
becauſe though delivered by obligor to a 
third perſon for creditor, when he ſhould 
agree; it was not accepted till after 
death of obligor. This bond was reco- 
vered upon at law. Annuitant entitled 
as againſt the executors «to the annuity 
diſencumbered, but not to arrears incur- 
red in life of obligor ; and as againſt te- 
nant of the eſtate to arrears ſince the 


death 


death of obligor : but future payments 
left to agreement, as, heir at law of 
deviſor of the annuity not being party, 
execution of the truſts of the will could 
not be decreed. Graham v. Graham. 
272 
2. Intereſt of arrears of annuity in bar of 
dower refuſed. Tew v. Earl of Win- 
terton. 451 


3. For intereſt of arrears of annuity in bar 
of dower ſome contract for intereſt up- 
on forbearance is neceflary : compaſſion, 
poverty, or that ſhe borrowed money, 
not ſufficient. 451 


Anſwer, 
SEE Practice 13, 14. Pleading 10. 


Appointment. 


SEE Power 1, 2, 5, 6, 7, 9. Will 29, 
38. 


Arbitration. 


1. Arbitrator is not to conſider himſelf 
agent for the perſon, who appoints him. 
226 


2. Parties to an award bound by it. Price 
v. Williams. 365 


3- Arbitrator on general reference of all 
matters, &c, may go farther, than the 
Court could, to do complete juſtice ; 
and may therefore relieve againſt a harſh 
right, which in a Court of Juſtice would 
prevail : a party may impeach the award 
for corruption or groſs miſtake, not for 
erroneous judgment; in caſe of miſtake 
the arbitrator muſt be convinced of it, 
and that he acted upon it. But arbitra- 
tor on reference to inquire into facts, 
Sc. is as a Maſter; and the Court will 
draw the concluſion; or if he has, will 
ſee that it is right. Knox v. Symmonds. 

309 

4. Exceptions may with leave of the Court 
be taken to an award upon reference to 
inquire into facts; if allowed, the Court 
will refer it to a Maſter, but not back 
to the arbitrator withour conſent. 370. 


a 


SEE Practice 37. 
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Arrears, 
SEE Annuity 1, 2 3. 


Aliets. 


I. Executors may diſpoſe of a leaſe for 
years as aſſets notwithſtanding a proviſo 
or covenant, that leflee ſhall not alien. 


Seers v. Hind. 294 


2. At law the perſon often ſued in reſpect 
of the aſſets, in equity the aſſets them- 
ſelves. 430 


SEE Practice 36. 


Aſſignees of Bankrupt, 
SEE Bankrupt. 5 
Allignment. 


SEE Executor 2. Lien 1, 2. Practice 
57. Releaſe. | 


Afumpſit, 


1. Conveyance or delivery neceſſary to 
ſupport general indebitatus aſſumpſit. 5 30 


Atteſtation of TUill, 
SEE Will 1, 3. 


Attornep, 
SEE Fraud g. Solicitor. 


Auttion, 
SEE Agreement 9, 10. 


Award. 


SEE Arbitration. 


B. 
— Bankrupt. 


1. Intereſt at 4 per cent. againſt aſſignees | 


of bankrupt for not making a dividend, 
when they ought, will be increaſed upon 
circumſtances. Hillard's cafe, 89 
2. Upon bankruptcy the mode of ſelling 
an eſtate is left to the Commiſſioners, 
not directed by the Court, as in a ſale 
by a Maſter. Ex parte Caomings. 
II2 


3. A ſole 
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3. A ſole trader indebted by bond took in 


a nominal partner, but without fraud : 
two years after the partnerſhip failed: 
that ſeparate debt not permitted to, be 
proved under the joint commiſſion, un- 
a leſs ſomething, as payment of intereſt 
by both, to make the partnerſhip i:able ; 
for which very little would be ſufficient, 
Ex parte Fackſon. 131 


4. Upon a bankruptcy there being a ſur- 
plus after dividing to the amount cf the 
whole principal with intereſt to the ſu- 
ing out the commiſſion, ſubſcquent in- 
tereſt ordered on petition of bond credi- 
tors, ſaving juſt allowances; and Com- 
miſſioners might give it without order, 
and necd ſtop at nothing but want of 


aſtets. But no compound intereſt al- 
lowed. Ex parte Morris. 132 


5. Creditor upon receiving his debt ſuper- 
' ſeded a commiſſion of bankruptcy with- 
out application to the Court: ordered to 


refund. Ex parte Thomſon. 157 


6. Six months after bankruptcy creditor, 
who had bankrupt in execution on judg- 
ment, petitioned for account and to be 
admitted under commiſſion; account or- 
dered; dividend to be reſerved to the 
extent of the verdict. A few days after 
he was ordered to elect in a fortnight. 
Ex parte Flopzinſon, 159 

7. Quære, whether creditor may wait a 

for a dividend, or muſt 

Ex parte Hopkinſon. 

: 159 

8. Creditor having taken his remedy at 
law cannot take a dividend too; but 
may aftent or diſſent to certificate. Ex 
parte Hopſinſon. I59 


9. Quere, whether ſhares of a ſhip not 
at ſea are within 21 J. I. c. 19. F. 10, 
11, or whether" transfer of bill of ſale is 
ſufficient delivery of polleſſfion. Allo 
whether it is affected by the regiſtry 

163 


reaſonable time 
elect immediately. 


act. Ex parte Sinderoom. 


10. Creditors cf a partnerſhip, which fail- 
ed in two years, allowed to come upon 
the ſeparate eſtate of one partner in re- 
ſoect of eſſects taken out of the part- 
nerſhip by him without the privity of the 
other. Ex parte afſignees of Lodge and 


Fendal. 


166 


11. Aſſignees under ſeparate commiſſion 
cannot come upon joint eſtate for a ſum 
brought into the partnerſhip beyond his 
ſhare ; for creditors rely on the oſtenſi- 
ble ſtate of the fund, 167 


12. Aſſignees of bankrupt made no divi- 
dend, but thirteen years after the bank- 
ruptcy had from the produce of the pro- 
perty accumulated enough to pay fifteen 
ſhillings in the pound: ſale and diſtri- 
button ordered on petition of one credi- 
tor. Ex parte Goring. 168 


13. Aſſignee of bankrupt muſt not keep 
money in his hands. 169 


14. Commiſſioners not to decide, whether 
an eſtate of bankrupt ſhall be ſold, or 
not: there muſt be an bederdor ſale: 
any creditor has a right to inſiſt on q 

169 

15. Creditors of bankrupt entitled to in- 

tereſt if a ſurplus. 170 


16. Bankrupt was prevented from ſurren- 
dering becauſe the Commiſſioners did 
not attend at the day ; on petition of 
the Commiſſioners another day was ap- 
pointed. The Court blamed their con- 
duct, and ſaid, the petition ought to 
have been by the bankrupt. Ex parte 
Grey. 195 


I7. One partner abſconded, and died 
abroad; but never was a bankrupt : ſe- 
parate commiſſion againſt the other, un- 
der wich the aſſignees ſeized joint ef- 
fects : tne joint debts are to be firſt paid 
out of the joint fund, the refidue divided 
between tue bankrupt's eſtate and the 
repreſentative of the deceaſed partner. 
Hankey v. Garret. 236 


18. Aſſignces kept the fund 8 years with- 
out dividing; one admitted, he had lent 
the ſhare received by him at 5 per cent. 
the other, that he had lent his ſhare to a 
partnerſhip, in which he was engaged, 
with his own money without any dif- 
tinct charge of intereſt : decreed to pay 


ſuch intereſt, as ſhall appear to have 


been made, and, where none, 4 per 
cent. Hankey v. Garret. 236 


19. Holder of note gave it up on receiving 


an order to pay out of purchaſe money. 
It was not, accepted, but purchaſer ver- 
bally agreed to give notice 


when the deeds and money were ready. 
He 


to attend, 


He did attend accordingly: but before 
the buſineſs was over drawer was arreſt- 
ed, and ſoon after a bankrupt : holder 
had a Len, the order not being given in 
contemplation of bankruptcy, though he 
knew drawer to be infolvent at the time. 
Yeates v. Groves. 280 


SEE Fraud 9 


Baron and Feme. 


1. The burthens, to which a huſband is 
liable, are a conſideration for his ma- 
rital rights, upon which therefore fraud 
may be committed. 28 


2. Conveyance by a woman under any 
circumſtances, and even the moment 
before marriage, good prima facie : bad 
only, if fraud ; as where made pending 
the treaty without notice. 28 

3. Will by wife of her ſeparate property 
and its produce, whether derived from 
her huſband or a third perſon, good, 
Fettiplace v. Gorges. 46 


4. The moment a woman takes perſonal 
to her ſole uſe, ſhe has ſole right to 
diſpoſe of it. | 48 

5. If no diſpoſition of wife's ſeparate pro- 
perty, huſband ſucceeds as next of kin, 
not by marital right. 49 


6. Ne exeat regno upon affidavit of wife 
againſt huſband refuſed. Sedgwick v. 
Walkins. | 49 

7. Wife's evidence againſt buſband allow- 
ed only for ſecurity of the peace ; but 
ſhe cannot ſuſtain an indictment againſt 
him. | 49 

8. Upon a ſuit in Eccleſiaſtical Court by 
wife for alimony - Qy@re, whether be- 
ſore the decree Court will grant writ of 
ne exeat regns againſt huſband. - Coglar 


v. Coglar. 94 


9. Wife barred from her right to be ex- 
nerated out of the aſſets of her huſband 


in reſpect of money raiſed by mortgage 


of her eſtate, and received by him, by 
telling executor, ſhe would not raiſe | 


her claim; and no difference, whether 
legacies were paid before or after. 
Cunton v. Hooper. | 173 


10. Parol evidence of her declarations ad- 


miffible to prove, that it was not appli- 
ed for the huſband's uſe; not to prove 
Vol. I. 


TABLE OF CONTENTS. 


the tranſaction itſelf different from what 
it appears to be by the inſtruments and 
the other evidence; as that it was in- 
tended as a gift to him. Clinten v. 
Hooper. | 2 t- 173 
11. General exception ef mortgage debts 
out of charge in will for debts not ſuffi- 
cient to put wife to election to take un- 
der will or have mortgage of her cſtats 
paid out of aſſets. 178 


12. Proof of application of money raiſed 


on wife's eſtate to her uſe bars her de- 
mand on huſband's aſſets. Wife does 
not ſtand in place of the mortgagee. 


x 181 


13. Parol evidence admiſſable to prove ap- 
plication for benefit of the wife or any 
relation of her's. 184 


14. Heir at law would be barred of his 
right againſt perſonal aſſets by declara- 
tion proved by parol, that he would not 
raiſe his claim, or, even after legacies 
paid, affirming it; and wife's caſe is 
the ſame as that of heir at law. 185 

15. Huſband having paid part of mortgage 
upon wife's eſtate, in which ſhe had 
joined, may by his indorſement charge 
it again to the ſame amount, but not 


ultra. 185 
16. Huſband acquires no intereſt in it by 
paying it off. 186 


17. Wife not to be paid in preference to 
onerous creditors. 186 


18. Wife's right not on the contract, but 


becauſe, being huſband's debt, his per- 
ſonal bound in the firſt inftance. 185 


19. Not neceſſary to appear on the inſtru- 
ments that it is the debt of the wife, 
but may be proved aiunde. 187 


20. Where the debt is not originally the 
huſband's, his covenant to pay is only 
collateral, and will not make it his: 
but gucre, whether ſo againſt creditors. 

| 187 

21. Court will not infer an equitable aſ- 
ſumpſit contrary to the tenor of the obli- 
gation ſubſiſting between huſband and 
wife. 188 


22. Where the money was paid to the 
wife with privity of huſband, without 
writing, ſo as to appear that ſhe could 
diſpoſe of it in her life or by will, not 
to be conſidered the debt of huſband. 188 
7G 9 23. Fam: 
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23. Feme covert is a ſeme ſele, as far as the 
inſtrument creating her ſeparate eſtat2 
makes her proprietor; and if ſhe pledges 
it according to her power, the truſtees 
mutt hold to the uſes ſhe appoints : but 


where ſne according to her power ap- 


pointed for the benefit of her huſband, 
an inquiry into the circumſtances was 
directed. Pybus v. Smith. 189 
24. Creditor of wife has a right in equity 
againſt her ſeparate property and againſt 
huſband in reſpect of it, but not beyond 
it, if notice. Lilia v. Airey. 277 
25. Plaintiff with notice of ſeparate allow- 


ance of the wife, a very weak woman, 
advanced to her wantonly beyond it; 


proof, that ſhe received more than the 
demand, ſhe could make out; bill diſ- 
miſſed without account, the value being 
trifling. Lillia v. Airey. 277 
26. Legacy decreed to feme covert : ſet- 
tlement directed. Lillia v. Airey. 284 


27. Wife examined on commiſſion apart 
from huſband as to the diſpoſition of mo- 
ney deviſed to be laid out in land for her 
in tail, reverſion to her in fee, whether 
to be received in money, or laid out as 


directed. Binford v. Bowden. 512 


SEE Agreement 15. Infant 1. Practice 


33. Settlement 1. 


Bequeſt. 
SEE Iii. | 
Bidding, 
SEE Practice 56. 
Vill of Diſcovery. 
SEE Cifts 8. Pleading 10. 


Bill of Frzunciion, 


SEE Practice 50. 


Bill of Interpleader. 
SEE Interpleading Bill. 


Vill to perpetuate teftimony. 
SEE Pleading 16. 


Bill for ſgetiũcek performance ot 
agreement. 


SEE Agreement 17. Practice 34. 


Bill of Supplement. 


SEE Practice 45. 


Bill of Exchange. 


Order payable out of a particular fund, 
not a bill of exchange. 281 


Bill of Sale. 
SEE Banf rupt 9. 


Bond. 


I. Bond delivered to a third perſon, to be 
delivered to obligee on performance of 
condition, takes effect on performance 
from original ſealing and delivery, though 
obligor and obligee both dead. 275 

2. Bond by feme delivered to a ſtranger 
before her marriage, to be delivered on 
condition, good, though condition per- 
formed after marriage. 275 

3. Bond not to be tacked to a mortgage 
againſt creditors. Hamerton v. Rogers. 


513 


SEE Annuity 1. Confirmation 1, 2. 


Brewery, 


Court ſometimes takes the management of 
a brewery out of the hands of the par- 
ties, 130 


C. 
Chancery, 


To rectify miſtakes is the peculiar pro- 
vince of the Court of Chancery. 545 


Charity. 


1. Stock cannot be appropriated to ſupport 
of a permanent charity; but muſt be 
ſold. Jaac v. Gompertz. 44 


2. On information adminiſtration of a 
charity under an appointment by the 
truſtees, and a plan confirmed by de- 
cree, taken from the parties appointed, 

being 
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being ſubjects of the United States of 
America, and therefore not now liable 
to the controul of the Court. Attorney 
General v. City of London, 243 


3. On information for charity relator ap- 
pearing to have no title, there can be no 
decree but to diſmiſs the information ; 
and in that caſe coſts cannot be given 
out cf the charity. Attorney General v. 
Oglender. 246 

4. The only way of adminiſtering a cha- 
rity is under general direction to truſ- 
tees: in caſe of miſbehaviour there muſt 
be a new information: but the Court 
will not keep the information, and exe- 
cute under it from time to time. At- 
torney General v. Haberdaſher's Company. 


295 
5. The moſt general gifts for charity exe- 
cuted. 475 


6. Power to diſpoſe to charities ſpecified 
ſurvives notwithſtanding the death of 
the perſon to execute. 475 


SEE Practice 29. Will 24, 50, 53, 59. 
Child, 
SEE Parent and Child. 


Choſe in Attion. 
Choſes in action, viz. ſtock, debts, &c. 


are not liable to creditors : they cannot 
be taken on a Levari Facias; -and can- 
not be touched in equity. 


Civil Law. 
SEE Gatisfattion 3. 
Codicil. 


SEE. Will 37, 56, 57. 


College. 
SEE Cſts 6. 


Commiſſioners of Bankrupt, 
SEE Bankrupt. 


Committee. 
SEE Lunatich. 


Condition, 


Words of reſtraint, unleſs there is a pro- 
viſion for the conſequence cf violation, 
operate only as recommendation. 483 


SEE Afets t. Bond 1, 2. ill 28. 


Tonfirmation. 


1. Purchaſe and re-purchaſe of a legacy 
expectant on a death: the whole tranſ- 
action ſet aſide for fraud; and not con- 
firmed by a ſubſequent bond, and pay- 
ment of intereſt for 4 years, becauſe 
given under an idea, that obligor was 
bound by the former tranſaction: all 
the deeds ſet aſide, and account decreed. 
Crewe v. Ballard. 215 


2. Bond given at full age, and not in diſ- 
treſs, but under a notion of honor, will, 
if attended with money actually advanc- 
ed, maintain a former bargain however 
diſadvantageous: but is no confirma- 
tion, wherever it is not given freely, as 
if under diſtreſs, or terror, or apprehen- 
ſion from the original tranſaction, though 


unfounded. 220 
3. (religious). Name of confirmation is 
the real name. 416 
Conſideration, 
SEE Cofts 1. Deed 2. Lien 2. Tris 
7, II. 
Contempt, 


SEE Ward of Court. 


Contingent Legacy. 
SEE Vill 5. 


Contrait, 
SEE Agreement, | 


| Converſion, 
SEE Trover. n 


Corporation. 


I. Information in nature of gus warrante 
upon 9 Anne, c. 20, for uſurping the 
office of free burgeſs does not lie againſt 
the mere claim of one, who, though 


elected, 
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elected, never was admitted; nor againſt 
a member, till removal by the corpora- 


tion. The King v. Ponſonby. I 


2. King may at his diſcretion ſeize the 
franchiſe of 2 corporation guilty of an 


offence amounting. to a forfeiture. 8 


SEE Forfeiture. 


Tolls, 


1. No coſts to any party claiming under a 
contract not meritorious, even though 
recovered upon; not even to a truſtee, 


55 

2. Coſts to truſtees : but none for or 
againſt heir at law Detendant, who 
raiſed a point, and failed. 205 


3. Coſts to truſtees and executors brought 
into Court, though they made a claim, 
and failed, if merely by way of ſubmiſ- 
hor. 205 


4. Coſts given; and the fund, being in 
Court, ordered to remain till the ac- 
count ; the coſts to come out of the ba- 
lance, if any due to the party, as far as 
it would go. 221 


5. Coſts of courſe out of the fund to agents, 
receivers, and truſtees, who have ac- 
counted fairly, and paid money into 
Court. | 246 

6. Coſts cannot be given to a College in- 


dividually, nor as a Corporation, unleſs 
proved ſo. 240 


7. Coſts given out of the reſpective eſ- 
tates. 490 


8. Rule, that Plaintiff in bill of diſcovery 
ſhall pay coſts in all caſes, is too gene- 
ral: he ought only, where he files a bill 

in the firſt inſtance, not where com- 
pelled to it by Defendant's refuſal. 423 


+9. Bill diſmiſſed with coſts as to one De- 


fendant: thoſe coſts given over againſt- 


the others. 426 
10. Coſts of all parties out of the eſtate; 


if relations, as between attorney and 
. client. | | 475 
Given or refuſed generally, 20, 29, 49, 60, 
68, 82, 99, 133, 154, 158, 213, 249, 
265, 267, 276, 278, 282, 293, 297, 
334, 362, 420, 447, 484, 511, $13, 
514, 546. . 


SEE Agreement 8. Charity 3. Executor 
3. Fraud 2, 5, 9. Interpleading bill. 
Lunatick 3. Pradice 4, 21, 26, 27, 
40, 44, 48, 52, 58. Receiver 4. Set- 
tlement 6. Truſt 16. 


Covenant. 
SEE Aſets 1. Infant 4. Lien 3. 


Coverture. 
SEE Baron and Feme. 


Creditor. 


SEE Baron and Feme 17, 20, 24. Bond 
3. Cheſe in Attion 1. Election 8. 
Judgment. Settlement 4, 6. 


Croſs Bill. 
SEE Practice 27. 


D. 


Debt. 


SEE Choſe in Action 1. Interefl 1. Wil 
3% 4% 45 40. 


Decree. 
SEE Practice 8, 17. 


Deed. 


1. Bill to have a voluntary deed delivered 
up diſmiſſed: Croſs bill to execute it 
retained for a year, with liberty to ſue 
upon a covenant in the deed, Colman v. 
Sarrel. 50 


2. Clauſe in a deed of aſſignment of ſtock 
from a married man to a married wo- 
man, that ſhe ſhall live, where he re- 
ſides, though ſuſpicious, is not ſufnñcient 
ground to hold it pro turpi cauſa. 
Want of allegation ſhall not prevent the 
Court from looking into the conſidera- 
tion. 51, 52 

3. Prima facie title deeds are property in 
the cuſtody of tenant for life. May be 
taken from a jointreſs upon her joint- 
ure being confirmed. | 76 

4. Where tenant for life is ſatisfied, and 


does not care about the title, but re- 
mainder- 


care of the deeds, and not leave them 
in the hands of third perſons, who have 
no right, to the prejudice of remain- 
der-man. 78 


SEE Lien 1. Pleading 1. Practice 2, 
23. Truſt 11. Will 38. 
Deed Teſtamentary. 
SEE Wl 40. 
Demurrer. 


SEE Pleading 2, 6, , 16. 


Deviſe. 
SEE Il. 
Deviſee. 


SEE Elation 8. Practice 2. Will. 


Diſcovery. 
SEE Bull of Diſcovery. 


Donatio mortis cauſa. 


Iſſue directed to try, whether there was 
denatis mortis cauſa, becauſe it did not 


appear to have been in the laſt -illneſs. 
546 


Elount v. Burrow. 


Dower. 
SEE Election 6. ; 


Dureſs. 


Compromiſe with a man in gaol, though 
not at the ſuit of the party, with whom 
it is made, not to ſtand. 


SEE Settlement a; 
log 


Eaſt India Company. 


Eaſt India Company have neither an in- 
dependent nor delegated ſovereignty ; 
but are mere ſubjects. 390 


SEE Pleading 11. 
Vou. I. 


mainder-man is not, Court will take 


43 


| 
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Election. 
1. Huſband deviſed all bis real and per- 


ſonal in truſt for his wife for life, pro- 
vided ſhe ſhould not marry; and made 
her executrix. The truſtees not acting, 
ſhe tooł poſſeſſion. After receiving 
rents and profits for five years not al- 
lowed to elect to take a ſum under mar- 
riage ſettlement without ſpecial ground, 
as that from ſituation of the property it 
was doubtful, what would be the re- 


ſult. Butricke v. Broadburfl, = If 


2. Party having right of election may file 
a bill to have property cleared in order 
to elect to advantage. 172 


3. Queſtion, whether teſtator intended le- 
gatee ſhould give up a legacy under the 
will of another teſtator, or conſidered it 
as given up; legatze entitled to both; 
the- intent not being ſufficiently made 
out to compel] election. Baugh v. 
Read. 257 


4. Election to take under or in oppoſi- 


tion to a will can only be compelled up- 
on ſomething in the will, not dehors. 


Stratton v. Bet. 285 
5. Wife entitled under bond by the huſ- 


band upon the marriage to a ſum payable 
3 months after his death for her for life, 
then for the children, if none, for her abſo- 
lutely: by will he gave all real and per- 
ſonal he then had, or might die poſleſs- 
ed of, upon truſt to pay her the rents 
and intereſt for life, then the whole 
equally to the children, if none, over, 
and revoked ail former ſettlements and 
wills. There were no children, Wi- 
dow entitled to both. PForfighty. Grant. 
| 298 

6. Widow put to election to take under 
the will of her huſband or dower not- 
withſtanding great diſproportion. Re- 
ccipt cf, a legacy and annuity under the 
will for 3 years did not prevent her 
right of election, being preſumed not 
to have acted with full knowledge, 
which would bind her. Male v. Take. 


335 

7. Tenant in tail of a rent-charge under 
ſettlement, being alfo deviſee in ſtrict 
ſettlement of the eſtate charged with it, 
put to election. Blake v. Bunbury, 
514 


7 H 8. Deviſce 


— a H 
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8. Deviſee cannot diſappoint the will, 
even if it diſpoſes of his property , vut 
muſt either convey according to the dc- 
viſe, or renounce the benefit of it 5ro 
tanto ſo if he is an incumbrancer upon 


eſtate directed by the will to go free 


from incumbrance, he muſt elect: but 
the intent muſt appear by declaration 
plain or neceſſary inference. 523 


9. Election never but upon preſumed in- 


tent. 557 


10. Election can only exiſt, where a per- 


ſon has .a decided intereſt, and ſome- 


thing 1s left him by will. 561 


SEE Baron and Feme 11. Portion. Sa- 
tisfaftion 9. Will 61. 


\Elcittion to Tue at law or in 


equity. 


SEE Bankrupt'b, 7, 8. Practice 15, 


Equitable Jntcreft, 


SEE Truft 14. Vill q, 11, 13, 14, 15, 


31. 
| Equitable Lien. 
SEE Vill 15. 


Equity of Redemption, 


SEE Mortgage. 


Eſtate for Life, 


:1, Tenant for life is only to keep down 


the intereſt of an incumbrance, but not 
to be charged with any part of the prin- 
Cipal. 2.34 
2. Tenant for life has no property in the 
underwood, till his eſtate comes into 
poſſeſſion; therefore , cannot have an 
account of What was cut wrongfully by 
a preceding tenant. Piget v. Bullock. 


479 

3. Tenant for life without impeachment of 
waſte cannot maintain trover for timber 
ſevered during a prior eſtate: but it 
veſts immediately in the owner of the 
inheritance. Tenant for life impeach- 
able is in the ſame caſe as to underwood. 


| 484 
4. Tenant for life let into poſſeſſion on 


conſent, and giving ſecurity to pay 
.charges payable out of rents and profits, 
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and to keep down intereſt of the fund 


to anſwer contingent charges. Blake 
v. Bunbury. 514 


SEE Exeneration 1, 2, 3. Truſt 13. 
Waſte 1. Will 6, 31. 


Eltate for Years. 


Leaſes for years protected by ſtatute -21 
Hen. 8. c, 15, from the operation of a 
recovery. 567 


SEE Afets. Mortgage. 
Eſtate Tail, 


SEE Agreement 14. Exoneration 1. 


Evidence. 


1. Probate of will in the Eccleſiaſtical 
Court ſufficient, as far as it goes; far- 
ther proof, if neceſſary, may be pro- 


* 


ceeded on in this Court. 54 
2. Witneſs good, who can recover no- 
thing in the ſuit. 61 


3. A father coming to baſtardize his own 
iſſue is, though a legal, a very ſuſpici- 
ous witneſs. 134 

4. Parol evidence not admitted to prove 
an -agreement made upon the purchaſe 


of an annuity, that it ſhould be redeem- 
able. Hare v. Shearwoad. 241 


5. Oa a written agreement parol evidence 
admiſſible in equity in calcs of fraud, 
and where party will admit chere was 
ſome agreement. 243 

6. Agreement for a leaſe of a farm refer- 
ring to a paper containing the terms, 
parol evidence to prove, which of the 
clauſes in that paper had bcen read at a 
mecting berw2en the parties refuſed. 
Brodie v. St. Paul. 326 

7. Injunction bill charging fraud in ob- 
taining verdict : affidavits contradicting 
the anſwer read in ſupport of the injunc- 
tion on the merits. Jaac v. Hampage. 

427 

SEE Account 2. Baron and Feme 6, 7, 
IO, 13, 14, 19, 27. Practice 41, 47, 
48, 50, 51, 59, 61. Prunciftal and 
Surety. Satisfaction 5. Truft 14. Will 
16, 42, 56. 


10 | Exceptions. 


Exceptions. 
SEE Practice 13, 14. 


Exchange. 
SEE Bill of Exchange. 


Execution. 
SEE Mortgage. 


Execution of TUill. 
SEE Vill 1, 2, 3, 4 


Executor. 


1. At law executors take any beneficial 
intereſt, unleſs contrary intent. 67 


2. Legacy payable at 21 with 5 per cent. 


till payable ; executrix advanced a ſum 
larger than the legacy by diſcharging 
diſburſements, all paid bona fide for the 
infant, though ſome were improper. 
Legatee when of age aſſigned the legacy. 
Aſſignee entitled againſt executrix to 
the legacy with 4 per cent. from the 
time it was payable. Davis v. Auſten. 247 
3. Coſts of courſe againſt executors, who 
are decreed to pay intereſt on account 
of a breach of truſt. Szers v. Hind. 


294 
SEE Cots 3. Intereſt 3. Legacy 1. 
Truft 8, 9, 17. Will 27, 28. 


Erxecutory Devile. 
SEE Vill , 14. 


Exoneration. 


1. Tenant in tail reſtrained as to aliena- 
tion, but with powers of leaſing and 
jointuring as in caſe of tenant for 
life, conſidered as tenant for life, and 
therefore his perſonal repreſentative a 
creditor for a charge on the eſtate 
paid by him (intent to the contrary not 
appearing), though the ſubſequent re- 
mainders were exactly of the fame na- 
ture, and the term having been very 
Mort, little more than 40 years remain- 
ed. Counteſs of Shrewſbury v. Earl of 
. Shrewſbury. 227 


2. The true ground of inference fer te- 


nant for life paying off incumbrance is 


* 


SEE Baron and Feme 9—22. 
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the ſcantineſs of his eſtate; as prima 
facie he cannot be intended to diſcharge 
the eſtate of another ; and it ariſes as 
much, where the eſtate goes unalienably 
in one direction, as when alienable. 

| | 234 

3- Tenant for life exonerated by the aſſets 
of a preceding tenant, who received the 
money upon a mortgage, in which they 
joined. Finch v. Finch. 535 


Princi- 


pal and Surety 1. 
F. 
Fattor. 
SEE Agreement 12. Fraud 8. 


F ather. 
SEE Parent and Child. 


Feme Covert. 


SEE Baron and Feme. 


Feme Sole. 


SEE Baron and Feme 2. Bond 2. u 
fant 1. Settlement 1. 


Fine. 


1. Court will not intend, that there are 


advowſons, merely becauſe mentioned 
in the fine. Butler v. Every. 136 


2. Fines are levied by all deſcriptions of 


names to take in every thing; and no 
objection, that any thing deſcribed was 
not really included. 138 


Foreign Judgment. 
SEE Judgment 1. 
Foreign Power. 
SEE Pleading 11. 
Forfeiture, 


1. Whether non-uſer is cauſe of forfeiture 
of a public office depends on circum- 


ſtances. 6 
2. Non-reſidence not an immediate for- 
feiture, . 6 


Fraud. 


* 
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Fraud, 


3. Old age alone not a ſufficient ground 


to preſume impoſition. Lewis v. Pead. 
| 10 

2. Agreement on marriage to ſettle ſtock 
and other property of the wife to the 
uſe of the wife; huſband having by 
fraud made her transfer the ftock to him 
decreed upon a bill for performance to 
transfer the ſtock and aſſign the reſt 
under the direction of the Maſter to 
truſtecs for her uſe ; who ſhould receive 
the dividends due and to become dus 
till the transfer and affignment. Coits 
on account of the fraud. Lampert v. 
Lampert. | 21 


3. Deviſee of ſtock for life, with abſolute 


power of appointment, if no children: 
referred to the Maſter for inquiry about 
a child upon the grounds for ſuſpicion. 
Sculthorp v. Burgeſs. | 91 


4. Refuſal after marriage to perform a 


previous agreement to ſettle is a fraud, 
againſt which cquity will relieve. 199 
5. Renewal of a leaſe obtained by colluſion 
between leflee and fteward of leſſor for 
an inadequate conſideration : bill to ſet 
it aſide on refunding the money paid: 


after anſwer ſubmitting to that on re- 


.ceiving the money with intereſt Plain- 
tiff by amended bill prayed either, as 
before, or that Defendant ſhould keep 
the leaſe, and pay the full fine; which 
on account of the fraud was decreed 
with intere{t at 4 per cent. on the refi- 
due from ſigning the leaſe, and coſts: 
but credit to be given for the money ori- 


ginally paid with intereſt : and failing 


the leſſee the ſteward to pay. Lord 
Abingdon v. Butler. 206 
6. Fraud in obtaining delivery of a leaſe, 
the execution of which was obtained bona 
fide, attects it equally, as if uſed to ob- 
tain the execution, delivery making it a 
leaſe. 208 
7. Servant taking by colluſion more than 
belongs to his ofñce muſt account: ſo 
muſt a ſtranger upon a bargain with a 
ſervant, which is a fraud on the Maſter, 
289 


e, Factor buying goods, which he ought . 


to furniſh as factor, taking the profits, 


and dealing with his conſtituent as a 
merchant inſtead of taking factorage 
duty or a {tipulated ſalary, muſt ac- 
count: ſo muſt a manufacturer, who 
obtained by colluſion an unfair price, 
289 

9. Coſts as between attorney and client 
a againſt parties to a fraudulent bank- 
ruptcy, except thoſe, who diſcovered, 
and. gave evidence: and the attorney 
deprived of the office of Maſter extra- 
ordinary, and committed. Ex parte 
Thorp. 394 
10. Truſtees, who joined with remain- 
der-man to eject ce/tuy que truſt for lite, 
not excuſed from making good the 
whole rent reſerved by ſubſequent ac- 
cidental deficiencies. Kaye v. Powel. 
408 


SEE Bankrupt 10. Baron and Feme 2. 
Evidence 5. . Pleading ©, 7. Prattice 
50. Settlement 4,6. Statute of Frauds. 


G. 
Grantor, 
SEE Truft 11. 
H. 
Meir. 


Timber on eſtate of lunatick cut under 
order of Court, ſold, and produce paid 
into the Bank on account of the luna- 
tick: after his death on petition by his 
heir for the money Lord Chancellor was 
of opinion, that the Court may do it for 
lunatick's benefit, but only on prefling: 
occaiions; that when property is con- 
verted, equity will recall it for the re- 
preſentative, if done by breach of truſt, 
not if by accident, the "Court, or the 
tort of a ſtranger: but on account of 
its conſequence and difficulty of reverſ- 
ing order made on petition refuſed to 
give it to cither repreſentative without 
a bill, Lx parte Bronfield. 453 


SEE Annuity 1. 


Cofts 2. Iſſue 1. 
6. ill 4. 


Baron and Feme 14. 
Pleading 1. Truſt 


Puzband. 
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Husband, 
SEE Baron and Feme, 


I. 
Impertinence. 
SEE Practice 42. 


Implication. 
SEE Vill 62. 


Impoſttion. 


SEE Fraud. 
Jncloſure, 
Incloſure under an incloſing act muſt not 
be ad libitum. 82 
Inkant. 


1. Infant to expreſs his conſent joins in a 
ſettlement by a woman in contemplation 
of marriage with him: he is bound 
thereby, if on fair conſideration, and no 
fraud, as where the tranſaction is pub- 
lick, and with conſent of the family; 
though his being privy would not have 
concluded him from any rights as being 
an infant, 28 

2. Infant ought to ſue by next friend, not 
to wait till of age. Blake v. Bunbury. 

| | 194 

3. Infant liable for neceſſaries, but more 
conſideration will be had for a ſtranger 

advancing him money than a truſtee. 


249 
4. Infant not bound by his covenant. 
Fohnſon v. Boyfield. 314 
SEE Executor 2. Truft $6 
Inkormation. 


SEE Charity 2, 3, 4. Corporation 1. Office. 
Jnjunttion. 
Injunction from farther digging a ditch : 


but Court will not order it to be filled 
up till after anſwer. Anonymous. 140 


SEE Practice 4, 43, 50, 51. 
| Vol. I. 


Intereſt. 


1. Intereſt given in equity for a ſimple 
contract debt : as at law for every debt 
detained, cither by the contract or in 
damages. 63 

2. Intereſt upon intereſt not given, Va- 
ring v. Cunliffe. 99 


3. Intereſt given againſt truſtees and exe- 


cutors keeping money in their hands in 
breach of truſt, 452 


SEE Agreement 10. Annuity 2, 3. Bank- 


rupt 1, 4, 15, 18. Executor 2, Fraud 
5. Legacy 1. Lunatick 2, Practice 
49. Purchaſer 1. Receiver 1. Will 


61. 


Interpleading Bill. 


1. Upon interpleading bill no coſts between 
the Defendants. Dowſon v. Hardcaftle, 
e 


2. Coſts to Plaintiff in interpleading bill. 


309 
Interrogatories. 
SEE Practice 42. 


Tue. 


Heirs or iſſue, where intended to take 
diſtributively, muſt take as purchaſers. 
149 


SEE Power 1. 
TTue at Law. 


1. After verdict on iſſue directed new trial 
on account of having farther evidence 
to produce refuſed ; there being no fraud 
or ſurprize, but the evidence having 
been kept back by the party applying: 
though Court much diſſatisfied with the 
verdict. Standen v. Edwards. 134 


2. On an iſſue from Chancery original 
anſwer not ſent down to the trial, whe- 
ther between ſame parties or not, till 
after refuſal of the office copy as evi- 
dence. Anonymous. 152 


SEE Donatio mortis cauſa. Practice 3. 
Italian Opera. 


SEE Patent 3 ey 
71 by Joint- 
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3 
Tornt-Creditors. 


SEE Bankrupt 17. Partnerſhip 1. 


Joint⸗Tenant. 
SEE Partnerſhip 2. a 


Jointure. 
SEE Deed 3 


Judgment. 


1. Creditor by judgment in Jamaica filing 
bill here for ſatis faction from rents and 
profits remitted and to be remitted muſt 
thew his judgment to differ from judg- 
ment here, ſo that he cannot affect the 
land. Cathcart v. Lewis. 463 


2. No equity for judgment creditor, be- 
cauſe there are prior judgments, Cath- 
cart v. Lewis. 464 


SEE Practice 57. 


Jurisdiction. 


Where there may be remedy at law, yet if 
doubtful or difficult, equity will hold 
juriſdiction. Neymouth v. Boyer. 417 


SEE Agreement 13. Prize 2. Pleading 
12, 13. 


K. 
King. 


SEE Corporation 2. Patent 1. 


L. 
Lapſe. 


No difference between a lapſe and what 
is not diſpoſed of, except for conſtruing 
intention. 67 


SEE Tru/t 8, 18. 


Leaſe, 


SEE Agets 1. Eflate for Years. 
Renewal of Leaſe, 


Pledge. 


Legacy. 


r. Intereſt of legacies to be computed from 


a year after teſtator's death, unleſs ſome 


2. Legacies not diſtributable till a year 


SEE Executor 2. 


1. Aſſignment of rents and profits, or of 


Bond by infant for a juſt debt: his mo- 


other time appointed by teſtator : but he 
cannot make - executor anſwer intereſt 


beyond what the law has done, 367 


after teſtator's death. 408 


Satisfattion 2, 4, 7. 
Truft 18, Will. 


Lien. 


deeds, is an equitable lien; and affignee 
may in equity inſiſt upon a mortgage. 
Ex parte Milli. 162 


ther and infant ſiſter being entitled on 
death of A. without iſſue to 4000/, ſtock 
for the mother for life, after to her chil- 
dren according to appointment, if no 
children, to the mother, after death of 
tne. fon covenanted to pay that debt, 
when either ſhould become entitled to 
that ſtock. Upon marriage of the 
daughter the mother made an appoint- 
ment of the ſtock in her favour ; but 
next day the huſband having notice of, 
and approving the covenants to pay the 
ſon's debt, and reciting his and his wife's 
intention to ſecure it “ as after men- 
« tioned”, releaſed all their right to that 
ſtock to the mother, and covenanted, 
that when the wife ſhould be 21, all 
their intereſt thould be veſted in her; 
and a truſt was declared, that if the 
obligee ſhould have a right to recover 
that debt, it ſhould be paid out of that 
ſtock. Afterwards a bill being filed to 
ſet aſide the ſettlement as an appoint- 
ment by the mother for her own benefit 
without conſideration, the parties were 
by agreement mutually releaſed from 
the covenants in it; and the huſband co- 
venanted, that if the obligee ſhould have 
a right in life of the mother to recover 
the debt, it ſhould be paid out of that 
ſtock. The mother died inteſtate be- 
fore 4. Determined, that a fair aſſig- 
nee of the debt had no ſpecific lien on 
the fund; which could be liable only 
by being brought back into the mother's 
aſſets, as taken out in fraud of her cre- 
ditors; for which it muſt be ſaid, either 
that there was no pretence for the com- 
promiſe, or that no pretence for its pro- 

_ viding 


viding for the debt only, if ſuable in the 
mother's life: but the marriage bro- 
kage in the ſettlement was ſufficient 
ground for the compromiſe, and the bill 
did not go on the other ground ; there- 
fore the common decree for account of 
aſſets, debts, and funeral expences, with- 
out reference to that fund, was made 
againſt the huſband and wife as admi- 
niſtrators. The debt of the ſon was a 
ſuKEcient conſideration for the covenants ; 
and if the mother had ſurvived AJ. there 
would have been a ſpecifick lien. Fohn- 


fon v. Beyfield. 314 


3. Covenant to ſet apart and pay annual 
profits of land is in equity a lien on 
the land againſt the covenantor and 
claimants under him with notice. Le- 
gard v. Hodges. 477 


SEE Bankrupt 19. Will 15. 


Limitation over. 
SEE Remainder. Will 63. 


Lunatick. 


1. Committee of lunatick's eſtate not per- 
mitted to paſs his accounts without in- 
quiry, what money in his hands from 
time to time. Maſter to ſtate particu- 
lar circumſtances. Ex parte Catton. 

156 

2. Brother of lunatick, committee of the 
eſtate, had managed it ꝙ years before the 
commiſſion 3 during which time there 
were conſiderable ſavings : to pay inte- 
reſt, though alledged, he made no uſe 
of it; unleſs particular circumſtances to 

_ juſtify that. Ex parte Chumley. 156 

3. Coſts to committee of lunatick refuſed, 
becauſe he had not paſſed his accounts 
regularly, though no fraud. £x parte 
Clarke. 296 

4. Lunatick is to have every comfort, his 
ſituation and fortune will admit of, with- 
out any regard to expectants. Eæ parte 
Chumley. 2096 

5. Waſte in the ſtatute providing for lu- 
naticks means deſtruction, not that, f:um 
which tenant for life impeachable 15 re- 
ſtrained. . 461 


SEE Heir. 
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M. 


Manager of TUeſt India Eſtate. 


Manager of eſtate in Ve Indies is not 
to give ſecurity faithfully to manage. 
Ordered to account for produce, and to 
conlign, ſo far as the management re- 
quires it; but muſt have a diſcretion 


as to what to be applicd there. 
v. Elme, 


SEE Receiver 2. 


arri. 
139 


Manukadturer. 
SEE Fraud 8. 


Market. 
SEE Patent 3. 


Marriage. 


SEE Agreement 3. 
Bond 2. 
of Court. 


Maſter and Servant. 


Baron and eme. 


Fraud 4. Settlement. Ward 


SEE Fraud 7. 


Mater in Chancery. 
SEE Practice 10, 12, 35, 55. Will 27. 


Merger. 
SEE Ta. 
Money in Court, 


SEE Payment into Gurt. Practice 5, 


Mortgage. 


Equity of redemption of a term cannot 
be taken in execution. Lyfter v. Dol. 


land. 431 
Mortmain. 
SEE Will 24, 59. 
N. 
Name. 


SEE Confirmation 3. Profeffien (religi- 


459. | 


n Ne 
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Ne creat regno. 


SEE Baron and Feme 6, 8. Payment into 
Court 2. 


Mew Trial, 
SEE Iſſue at law 1. 
Next Friend. 
SEE Prechein Amy. 


Mext of Bin. 
SEE Trvft 8, 9, 17. 


Motice. 


Vendee ſays, he has bought, vendor is 
filent : concluſive notice to a third per- 
ſon. | 425 


SEE Agreement 12, 14. Baron and Feme 
25. Lien 3. Pradttice 6. .Re- 


O. 
Obligor and Obligec. 
SEE Band. 
Ollice. 


Non-uſer is a miſdemeanor puniſhable by 
a common information. 8 


SEE Forfeiture 1. 
Opera (Italian). 
SEE Patent 1. 
| - 
Parent and Child. 
SEE Evidence 3. Satisfa&tion 2, 4. 
j2arol agreement. 
SEE Agreement 3, 11. Pleading 18. 


Parol evidence. 


SEE Baron and Feme 10, 13, 14. Evi- 
dence. Principal and Surety, Will 16, 
42, 50. 


| 


Particular eſtate. 
SEE 1 


Partnerſhip. 
1. Judgment againſt one of two partners 
execution to be only of a moiety: but 
in equity upon the failure of one the 


partnerſhip fund is to be diſtributed 
among the joint-creditors. 240 


2. If joint-tenants of leaſehold or freehold 
lay out money jointly upon it in the way 
of trade, there is no ſurvivorſhip. 435 


SEE Bankrupt 3, 10, 11, 17. Brewery. 
Practice 46. 


Party. 


SEE Annutty 1. 
47 57+ 


Practice 2, 33, 36, 46, 


Patent. 


1. The Court refuſed to ſeal a patent for 
repreſenting Italian Operas; becauſe 
the proviſions for carrying it on were 
by agreement with the Lord Chamber- 
lain, his executors and adminiſtrators; 
and the right to the patent was not ſuf- 
ficiently connected with the property in 
the houſe. Not ſufficient for the party 
applying merely to anſwer objections: 
but he muſt lay a proper caſe. Upon 
ſuch application the Court will take 
care, that the King is not deceived, nor 
his object diſappointed : and will repre- 
ſent the whole to the King; but will 
not decide upon the merits of the vari- 
ous claimants. Ex parte O' Reily. 112 


2, Court will not ſign a patent, which 
does not put the parties under ſome con- 
trol, though there is no caveat, 113 


3. Eſſential to the complaint of an old 


market againſt a new one ſet up near 
it, that the old is competent to the ac- 
commodation of the public : ſo here the 
old proprietors muſt be able to keep it 
up properly; the accommodation of the 
public being the principal thing. 114 
4. Patent even in fee could not ſtand, if 
abuſed. | 118 


5. A patent muſt be taken under proper 


128 
6. Quere, 


reſtraints. 
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6. Quzre, whether a patent can be the 
ſubject of a truſt, 129 


SEE Practice 51. 


Payment into Court. 


1. Eſtate ordered to be ſold for debts: mo- 
ney raiſed under ſequeſtration paid into 
Court, though contempt cleared. 
v. Bennet. 


89 
2. Writ of ne excat regno diſcharged on 
paying into Court the ſum, for which 
96 
3. truſt fund, which under a power in 
marriage ſettlement had been lent, de- 
creed to be paid into Court, the truſtees 
repreſenting it to be in danger. 


v. Collier. 


it was marked. Evans v. Evans. 


Payne 
170 


SEE Practice q. 
Perpetuity. 
SEE Vill 26. 
Petition. 


Practice 23. 


Dortion. 


SEE Heir 1. 


„„ 


2. Quære, whether the words © from time 
to time” in a power to appoint rents 
and profits of real, but omitted in the 
power to appoint the produce of per- 
ſonal, will prevent a ſweeping appoint- 
ment of the whole, the power extend- 
ing to the whole after death, Pybus v. 

Smith, 199 

3. Teſtator deviſed to his wife ſeveral 
houſes ; to his ſiſters his money in ſecu- 
rities for their lives; then divided his 
fortune in ſmall legacies; but the lega- 
tees to take nothing till the death of his 
wife and ſiſters; and made reſiduary le- 
gatees: Under the following clauſe, 
J impower my wife to give away at 
her death 1000/, to A. and B. 100/. 
« each, the reſt to be diſpoſed of by her 
« will” there is no abſolute legacy, but 
a naked power to the wife : who being 
dead without any diſpoſition, the objects 
ſpecified are not entitled. Bull v. Vardy. 

270 

4. A power muſt be executed in order to 

create a charge. 272 


5. An illuſory ſhare may be accounted for 
by circumſtances. Boyle v. Biſhop of 
Peterborough. | 299 


6. Truſtee to appoint cannot appropriate 
part of the ſum appointed to himſelf ; 


Courts of equity lean againſt double por- 
but may recall it into the original fund. 


tions, not in favour of the eldeſt ſon, 
but of all to take under the limitations. 
525 


SEE Satisfa@iomn 2, 4, 7. | 


Poſſibilitp. 
SEE Vill 10. 


Power. 


1. Gift to A and his iſſue to be divided 
among them, as he thinks fit : the iſſue 
have an intereſt at all events; and 4. 
has no authority but as to the propor- 
tions. If no appointment, equally. 
Where to be divided among iſſue, the 
proportions muſt not be illuſory. -< {ſue” 
will extend to any remote degree as a 


deſcription of objects of the power of 


A. to diſtribute among them, as he thinks 
fit: but they muſt all be in exiſtence 


during his life. 150 
VoI. I. 


37 


Boyle v. Biſhop of Peterborough. 300 


7. Fund given to A. for life with power of 
appointment during life, and after death, 
for want of appointment, over: it is 
not a veſted intereſt till after death of 
tenant for life, the power ſubſiſting up- 
on it. 309 

8. Acts done by ſubjects under powers 
given by the country bind the country; 
as ſigning of plenipotentiary in its own 
nature, thqugh that is not now under- 
ſtood to bind till ratification. 392 


9. Three powers by ſettlement; firſt to 
huſband and wife jointly.to raiſe and ap- 
point 3000. ſecondly to huſband alone 
to raiſe and appoint 2000. thirdly to ſur- 
vivor to raiſe and appoint ſuch ſum, as 
would with the ſum before raiſed make 
5000/, The wife joining in raiſing 
3000ol. under the joint power for the 
huſband, he covenanted not to charge 


by 
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by the power reſerved. to him alone or 
any other power whatſoever during her 
life, and ſo long as faid Zodol. ſhould 
remain unpaid, without her conſent. 
After her death he by deed poll did charge 
with 2000/, more, to be paid to his 
executors for debts, &c. and otherwiſe 
in performance of his will, or as he 
ſhould appoint by it; and died leaving 
his ſecond wife executrix, without tak- 
.ing notice by his will of the charge : 
but the deed poll was found uncancelled 
among his papers: The 2000/, well 
charged; and went to the executrix 
without a ſpecial appointment. Ear! 
of Uxbridge v. Bayly. 499 
10. Act done under power in a deed is as 
if incorporated in the deed, when exe- 
cuted, 510 


| 
| 


11. An intereſt under a power of diſpoſi- 
tion is not before execution the eſtate of 
the party; and will not paſs by gene- | 
ral words; nor are they alone ſufficient * | 
to diſpoſe free from incumbrance. 525 


SEE Charity 6. Practice 29. Will 29. 


Purchaſe. 
SEE T/ue. 


Jaurchaſer, 


1. Intereſt againſt a purchaſer for delaying + 
payment. Child v. Lord Abingdon. 94 


2, Purchaſer muſt abide by the caſe of 
him,. from whom he buys. 249 


3. Purchaſer not permitted to apply part 
of his purchaſe money in diſcharge of a 
mortgage on the eſtate, though ſome of 

the parties conſented, others being in- 
fants ; and that there was ſuch incum- 
brance not appearing on the report. 
ure, could it be done, if all were 
competent, and conſented ? - V. 
Stretton. 266 


4 


SEE Agreement 4, 5, 10, 17. Practice 
18. | 


Pleading. 


1. Upon bill by heir at law for diſcover- | 
ing, and delivering up, or depoſiting, 
title deeds againſt perſons in poſſeſſion 


10. Defendant to bill for diſcovery and 


of them as executors, and in poſleſſion | 


of the premiſes by agreement with a 
tenant by the courteſy Plaintiff need not 
ſtate every link of his pedigree. Ford 
v. Peering. 72 
2. Demurrer admits only facts well plead- 
ed, and the facts alone without the con- 
cluſion of law. — 


3. To a charge in the bill, that A. died 
ſeiſed in fee of eſtates in Derbyſhire and 
elſewhere, plea of fine of all the eſtates 
charged in the bill, and of which A. died 
ſeiſed in fee, ſufficient without aver- 
ments that they were in Derbyſhire, and 
none elſewhere. Butler v. Every. 136 


4. Defendant ſtating himſelf truſtee for 
mortgagees decreed to deliver up deeds, 
becauſe he did not name them, ſo that 
Plaintiff could amend. Earl of Scarbe- 
rough v. Parker. 267 


5. True way of pleading is to plead facts. 
| 285 

6. Demurrer allowed; the bill not con- 
necting the fraud with the tranſaction 
ſufficiently. Eaſt India Company v. 
Henchman. 287 


7. General charge of combination to de- 
fraud too looſe, Eaſt India Company 
v. Henchman. 287 


8. Charge that Defendant was appointed 
reſident at the Eaſt India Company's 
factory at M. not a ſufficient charge that 
he was factor. Eaſt India Company v. 
Henchman. 287 


9. Every thing well pleaded is confeſſed by 
demurrer. 289 


account objecting by anſwer, that he 
had no concern in the buſineſs, muſt an- 
ſwer fully, though ſuch a plea would 
bar both diſcovery and relief, But if 
the fact is fo, there cannot be a decree 
againſt him. Cartwright v. Hateley. 

| 292 

11. Bill by Nabob of the Carnatic v. Eaſt 
India Company for diſcovery and ac- 
count of rents and profits of his territo- 
ries while in their poſſeſſion as ſecurity 
for debt; and for the balance, ſubmit- 
ting to pay it, if againſt him. Plea, 
that by divers charters, c. and ſtatutes 
confirming them Defendants have ſole 
privilege of trading to India, and a 
right 


right to ſend men, ſhips, &c. and to 


commiſſion officers to continue or make 


with any natives not Chriſtians ; that 
Plaintiff is a native ſovereign not a 
Chriſtian; that all the tranſactions in 
the bill paſſed between him as ſuch ſo- 
vereign and Defendants in exerciſe of 
their privileges; and related to matters 
tranſacted between them with regard to 
peace and war, and ſecurity and defence 
of their reſpective poſſeſſions; and there- 
fore are not cognizable in this or any 
municipal Court. Plea overruled ; and 
having been once amended, farther time 
refuſed ; and Defendants compelled to 
anſwer immediately. MNabob of the Car- 
natic v. Eaſt India Company. 371 


12. Plea to juriſdiction muſt ſhew ano- 
ther. Nabob of the Carnatic v. Eaſt 
India Company. 372 


13. Plea to juriſdiction of all Courts ab- 
ſurd, becauſe the ſame as plea in bar. 
Nabob of the Carnatic v. Eaft India 


Company. 372 
14. Plea muſt tender iſſuable matter. 393 


15. Plea of ſtatute of frauds a good de- 
fence to parol variation of agreement 
for a leaſe: not if it only amounts to 


waiver of part, or to a declaration of 
truſt. Jordan v. Sawkins. 402 


46. Demurrer allowed to bill to perpetu- 
ate teſtimony to a right of common and 
of way, becauſe charged ſo generally, 
that Defendant could not know the 
point to be examined to. Creſſet v. 
Mitton. 449 


- Pledge. 


Leaſe depoſited to ſecure a debt: depoſi- 
tary decreed to perform the covenants, 
and take an aſſignment, paying the coſts 
of it; and cannot abandon, becauſe, be- 
ing entitled to a legal conveyance, equity 
will conſider him as having it. Lucas 
v. Comerford. 235 


Plenipotentiarp. 
SEE Power 8. 


peace and war,*&c. for their advantage 


, 


ö 
1 
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Prattice. 


1. One man not bound by the defence of | 
another. | 8 


2. Deeds not delivered out of Court to a. 


deviſee, unleſs heir is before the Court. 
Anonymous. 29 


3. Upon a ſecond verdi& the ſame as the 
firſt, but for a leſs ſum, the laſt ſum 
recovered only, and the coſts of the laſt 
trial, are to be paid out of money in 
Court upon an injunCtion to ſtay execu- 
tion on the firſt; the coſts of which 
are to be returned. Wadale v. Johnſon. 

30 

4. After injunction diſſolved upon the me- 
rits, motion to ſtay trial of ejectment 
till full anſwer to the amended bill re- 
fuſed with coſts. Lady Markham v. 
Dickenſon. 30 

5. The Court will not keep money after 
the party is entitled to it even at his 
requeſt. Iſaac v. Gompertz. 44 


6. Two days notice ſufficient for a re- 
hearing. | 45 
7. Where money is directed by an Act of 
Parliament to be paid to the Accountant 
General: he is bound by the act to re- 
ceive it, and the Court will not make 
an order for that purpoſe. Anonymous. 
85 56 
8. Adminiſtrator not brought before the 
Maſter by motion after a decree paſſed 
and entered, if any thing in it affecting 
him by way of order to pay : otherwiſe, 
if only to witneſs what is done. Ha- 
bergham v. Vincent. 63 


9. Before report Court refuſed to order 
balance of charges allowed againſt De- 
fendant upon account and the whole al- 
ledged in his diſcharge to be paid into - 
Court upon certificate by the Maſter 
and Defendant's examination before 
him: but alſo refuſed to take the certi- 
ficate off the file. Fox v. Mackreth. 


..: 0 
10. No certificate by a Maſter as by Ac- 


countant General : but there muſt be a 
report in order to take notice of any 
thing in the Maſter's office. 


70 
11. Motion for ſeparate report, and pro- 
ceedings de die in diem. 72 


12. Queſtion 


12, Queſtion of intention to be determin- 
ed by the Court: but not proper for the 


Maſter. 


13. Second anſwer may be put in pending 
exceptions to the firſt. Knox, v. Sym- 
monds, 87 


14. Second anſwer may be filed at any 


time before the order to amend, c. 


even the moment exceptions are taken. 


88 


15. To put party to election to ſue at law 
or in equity is motion cf courſe. Anuo- 
mymous. 91 


16. Order made to prevent removal of, 


timber wrongfully cut. Anonymous. 93 


17. Decretal order cannot be diſcharged 
upon motion; though made by conſent, 
and ſurprize alledged. Anonymous. 93 


18, Court will not make purchaſer ap- 
point a clerk in Court; which is only 


neceſſary, where the party is to appear. 
Child v. Lord Abingdon. 94 


19. Plaintiff cannot on motion diſmiſs his 


bill without coſts on the ground, that 


the Court would have decreed accord- 


Anonymous. 
140 


ing to it, unleſs conſent. 


20. Quære, whether affidavit of notice 
muſt ſtate poſitively, that the perſon 
ſerved acts as clerk in Court; or whe- 


ther upon information and belief is ſuffi- 
McCauley v. Collier. 141 


21. Evidence of a Plaintiff being neceſ- 
fary, and Defendant refuſing to conſent 
to his examination, the bill -on motion 
amended by making him a Defendant, 
and replication: withdrawn, on terms of 
coſts, amending Defendant's copy, and 
requiring no farther anſwer. MAotteuæ 
v. Mackreth. 142 


22. Petition to ſet down cauſe for farther 
directions, or ſuch farther order, as Court 
ſheuld think fit, diſmiſſed, though the par- 
ties could not proceed; an enquiry be- 

fore the Maſter being rendered uſeleſs 
by the event of a verdict upon iſſue di- 
rected; and farther directions having 
been reſerved till after trial and report. 
Dixon v. Olmius. 153 


23. Deeds not delivered up upon petition. 
Ex parie Poole. 160 


cient, 


Pitt v. Lord Camelford. 83 


FF FG. ONCE ENCES. 


| 


| 24. Upon bill by ſon committee of father 4 


29. Reſiduary legatee muſt be party to 


lunatick to ſet aſide a voluntary ſ:ttle- 
ment by him motion. for Defendant to 
let the houſe, ſell the furniture, Ce. 
and bring the whole into Court, refuſed, 
Plaintiff not conſenting. Colman v. 
Croker. 160 
25. Relief prayed by the bill, but given 
up at the hearing muſt be expreſsly 
waived on the record. Dundaſs v. Du- 
tens. 197 
26. Bill amended after anſwer; coſts muſt 
be paid for that; then it is conſidered as 
an original bill: Plaintiff is not bound 
by offers in the original bill ; nor De- 
fendant by ſubmiſſions in his anſwer. 

| 210 

27. Croſs bill, being for a mere legal ti- 
tle, diſmiſſed with coſts, though the ori- 
ginal bill was diſmiſſed. 213 


28, General rule not broken through on 
account of inconvenience. 234 


29. Intereſt under power of appointing the 
application of a charity not ſufficient to 
ſuſtain a bill. Attorney General v. City 
of London. 243 


39. On amended bill it is not neceſſary to 
ſerve new ſubpenas on the original De- 
fendants. Angerſtein v. Clarke. 250 


31. Amended bill taken as a new bill for 
certain purpoſes. 250 


32. Point argued by leave of the Court 
on motion to vary minutes. Perry v. 
Philips. 251 

33- Huſband a formal party to bill againit 
wife in reſpect of ſeparate eſtate. 278 


34. If defence to bill for ſpecihck perform- 
ance of agreement for a purchaſe depends 
merely on want. of title. in vendor, De- 
fendant ought to reſt on his anſwer, and 
not file croſs bill to have it delivered up, 
or to prevent an action; for Plaintiff 
cannot ſucceed at law. Hilton v. Bar- 
row. 284. 


35. Where a ſurplus to be diſtributed is 
an uncertain ſum, the Maſter ought to 
report the ſhares in aliquot parts, not 
in money. Attorney Gencral v. Haber- 


daſber's Company. 295 


bill for ſpecifick legacy; and there muſt 
be a general account, if aſſets are not 
admitted; 


1A 31. 


admitted; otherwiſe, if they are. Nain- 
wright v. Naterman. 313 
37. Award on general reference not to be 
impeached by exceptions, but by creſs 
motions to ſet aſide and confirm it. 
Knox y. Symmonds. 369 
38. Amendments moved ought properly to 
be ſtated. 388 
39. Court not bound to take notice of par- 
ticular privileges under charters con- 
firmed by private ſtatutes notwithſtand- 
ing a clauſe declaring them publick acts. 


. 393 
40. To entitle Defendant to ſecurity for 
coſts it is not ſufficient, that Plaintiff 
appears by the bill to be out of the ju- 
riſdiction: he muſt appear to be reſident 
abroad: then it is of courſe, Green v. 


41. Witneſs examined before decree, but 
then accidentally and without fraud in- 
competent, on motion allowed to be 
generally re-examined after decree : but 
if competent at firſt, ſecond examina- 


different. Sandford v. i 398 
42. Impertinent interrogatories ſuppreſſed. 
400 


43. Injunction cauſe ſtood over at hearing 
for want of parties: injunction not diſ- 


Flaintiff compelled to ſpeed the cauſe, 
Price v. Williams. 401 


44. Plaintiff can in no caſe diſmiſs his bill 
without coſts: with coſts it is of courſe : 
but after motion to diſmiſs without coſts 
rcfuſed conſent is neceſſary. Dixon v. 
Parks, 402 


45. New Plaintiff by ſupplemental bill 
may impeach a decree upon re-hearing 
on petition of former parties. Hill v. 
Chapman. 405 

46. Joint owner not neceſiary party to bill 
againſt factor on a demand againſt the 


ſ-parate accounts, and admitted the pro- 
duce of chat oiety to be in his poſſeſ- 
lion. IW/eymauth v. Beyer. 417 


Defendant to be a merchant abroad, and 
one witneſs ſwearing, he knew him late 
VoI. I. 


Charzork, 396 


tion can be only to matter ſubſtantially 


ſolved, nor receiver appointed on mo- 


tion without ſpecial caſe of waſte: but 


other moiety, Defendant having kept - 


47. 4. ſtated by books in evidence for 
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a merchant abroad, and no evidence of 
his return, ſufficiently proved out of the 
juriſdiction, as would be preſumed at 
law ; 2nd Defendant precluded from ob- 
jecting, that he was not a party. Mey- 
mouth v. Doerr. 417 
48. Defendant examined as a witneſs : bill 
diſmiſied as to him with coſts. Ie. 
mouth v. Boyer. | 418 


49. Intereſt refuſed, becauſe not prayed 


by the bill. 


50. Injunction bill charging fraud in ob- 
taining verdict: a{kdavits contradictiag 
the anſwer read in ſupport of the in- 
junction on the merits. Iſaac v. Hum- 
page. 427 

51. In ordinary caſes no injunction til! 
hearing, unleſs a ground for it in the 
anſwer : but in caſes of waſte, patents, 
and irreparable miſchief, it will be 
granted on aflidavits after anſwer. 430 

52. After plea ſet down order obtained of 
courſe by Plaintiff to amend the bill, and 
ſerved on Defendant : Plaintiff not ap- 
pearing when the plea came on to be 
argued, it was allowed of courſe with 
coſts, Jennings v. Pearce. 447 

53. Amended bill is out of Court by allow- 


ance of plea poſterior to the date of the 
bill ; otherwiſe if prior. 448 


IVeymouth v. Boyer. 418 


54. Motion of courſe after plea or demur- 
rer to amend the bill on 20 ſhillings coſts 
muſt ſtate, that the plea or demurrer is 
not ſet dovyn. 448 


55. Appointment of receiver is in the diſ- 


cretion of the Maſter ; who need not 


ſtate his reaſons. To ſapport an ex- 
ception there muſt be a ſubſtantial ob- 
jection. Themas v. Dewhir. 452 


56. Biddings are opened for benefit of the 
ſaitor and eſtate; net of the purchaſer ; 
as where he was too late, and the over- 


bidding is ſmall. Anonymous, 453 


57. To bill by aflignce of judgment a- 
ſignor is a neceſſary party. Caticart v. 


Lewis, 463 


58. Where a cauſe is heard on bil and 
anſwer, only 40 ihilliugs colts on di- 


miſing the bill, unleſs a ſpecial caſc, 
Bayly v. The Cn poration of Leemirfter, 
| | 476 


7 L | | 59. Plca 
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59. Plea of another ſuit depending for the 
ſame cauſe referred to the Maſter of 
courſe without being ſet down. Anory- - 
motis. 484 

60. The Court will not execute a will 
partially. 498 

61. Party diſcharged as well as charged by 
his own examination. Blount v. Bur- 
roto. 546 


SEE Annuity 1. Arbitration 4. Baron 
and eme 25. Cots, PRading 10, 11. 
Prochein Amy 1. Purchaſer 3. Settle- 
ment be Ward of Gourt 1. Will 27. 


4 


_ Þrincipal and Surety. 


Any evidence of converſation between 
principal and ſurety at time of raiſing 
the money is evidence to rebut. 179 


_ 


Private Statute. 
SEE Practice 39. 


Prize. 


1. Prize cauſes determined in municipal 
Courts not by conſent of nations; for it 
is juſt cauſe of war, if their deciſions 
are not agreed to. 391 


2. Statutes of prize do not extend the Ad- 
miralty juriſdiction beyond its natural 
extent. 391 


Probate. 
SEE Evidence 1.. 


Proceſs. 


Are, Whether there can be any ſale of. 
goods taken under a ſequeſtration upon 
meſne proceſs, farther than to pay the 
expences. tales v. Shaftoe. 86 


SEE Payment into Court 1. 


Prochein Amy. 


i. After anſwer Plaintiff not compelled to 
change the next friend on affidavit, that 
ſhe was worth nothing, and not found 
til after anſwer, contradicted by her 


ſwearing to 44. a year. Defendant 


ought not to have anſwered ; but ſhould 
have ſaid, he could not find her. Ano. 
nymous. 409 
. Next friend cannot fue in forma paupe- 
ris; but ought not to be diſcharged for 
poverty: dangerous to diſplace him; 
though perhaps there may be a caſe groſs 
enough for it. 410 


SEE Infant 2. 


Prokeſllon (religious). 


Name given on profeſſion in a convent is 
not meant for the reſt of the world : 
but former name continues. 416 


Proviſo. 
SEE ſees 1. Condition. Will 28. 


— 


Q. 
Quo Uarranto Information. 
SEE Corporation 1. 
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Beceiver. 


1. Receiver muſt pay in his money yearly ; 
and muſt pay nothing out without an or- 
der. He ſhall pay intereſt for money 
kept in his hands even a quarter of a year 
after it ought to have been paid in. In- 
quiry directed as to that, though he had 
paſſed his accounts, and alh parties de- 
clared themſelves ſatisfied. Fletcher v. 
Daad. 8 

. Receiver here gives ſecurity duly to 
account; not for faithful management. 
He cannot ſet and let, or make expen- 
ditures without application to Court: 
manager in It Indies may. 139 

3. Motion for receiver to diſtrain. Hughes 

A. Hughes. 161 


4. Motion by a remote remainder- han and 
tenants to reſtrain receiver from ejecting | 

- tenants refuſed with coſts ; their intereſt 
not being ſufficient. Vynne v. Lord 
Newborough. 164 


5. Receiver is to let the eſtate to the 
beſt advantage: but he cannot raiſe the 


rents 


”_ — +” 
Aer ee + Per ea 
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rents upon ſlight grounds; nor turn out 
tenants ; nor let even for one ycar with- 
out application to the Maſter. 165 


SEE Cyfts 5. Pratiice 55. 


Recoverp. 
SEE Hate for Years. 


Regiſtry Att. 
SEE Bankrupt 9. 


Be hearing. 
SEE Pradtice 6. 


Belator. 
SEE Charity 3. 


Releaſe, 


Releaſe after a general affignment no an- 
ſwer to the aſſignee, if notice. Defen- 
dant's knowledge, that aſſignee was on 
many occaſions a truſtee for aſſignor 
may be ſufficient to affect him with no- 


tice. | | 43 
'Remainder. 
Particular eſtate conſidered to be given 
for the ſake of limitation over. 151 
Remote Limitation. 


SEE Will 26. 
Renewal of Leaſe. 


Leſſor for lives under covenant to renew 
on expiration of one not bound, if no. 
application till two drop. Bayly v. The 
Corperation of Leominſter. 476 


Rents and Profits. 


Terms to raiſe by rents and profits : truſ- 
tees may raiſe by ſale or mortgage. 234 


SEE Lien 1, 3. Will . 


_ Report. 
SEE Prafice 11. © 


Republication of Qill. 
SEE JWV:1! 55, 56, 58. 


Relvue. 
SEE Truft 6, 8, 9, 17. 


Beſiduary bequeſt and legatee, 


1. Bequeſt of “ al! other unbequeathed 
« goods and chattels” is reſiduary, not- 
withftanding a ſubſequent bequeſt to the 
ſame perſon of debts due to the teſtator. 
Bennet v. Batchelor. 63 


2. Reſiduary clauſe is a mark of intention; 
but not ſufficient ground to ſay, it was 
abſolutely the intent, there ſhould be 
ſomething to ſatisfy it. ISI 


SEE Practice 36. Truſt 8. Will 25. 
Reſulting Truft, 
SEE Truft 6, 8, 9, 11, 17. 
Revocation. 
SEE Settlement 1, 7. Will 1, 4, 13. 
ule. 
SEE Practice 28. 
+ 
Sale by Auction. 
SEE Agreement ꝙ 10. 


Satisfattion. 


1. Members of a ſociety covenanted mu- 
tually, that their widows ſhould receive 


annuities from the ſociety: payment 


from the ſociety is not a ſatisfaction for 
a covenant in the ſettlement by the huſ- 


band to pay her an annuity in lieu of all. 


claim on his perſonal. Rhodes v. Rhodes. 
5 96 
2. Portion a ſatisfaction of a legacy from 
the father to the ſame amount ; the evi- 
dence not being ſufficient to repel the 


preſumption. £E:ſon v. Corkjon. 100 


3. The preſumption is according to the 
Civil Law : but is not ſupported by the 
reaſons given for it. 105 


4. Legacy 


tl 


— — — — 
— . - — 
- — — — 


* n — . 
—— — A — -  DDÞ£ A GG A — t! — 


'4. Legacy to a child deemed a portion: 
thence ariſes the preſumption. 107 
5. The preſumption cannot be tried by a 
jury, becauſe it is a preſumption of law: 
may bs rebutted by evidence of intent, 


that legacy {hall itill be a ſubſiſting be- 


nenefit. 108 
6. The preſumption admitted; but the 


principle of it denied by the Court. 109 


7. On deficiency of aſicts marriage por- 


tion no ſatisfaction of a legacy to the 
wife from her father ; the portion being 
leſs than tae legacy; and having bee: 


paid abſolutely to the huſband upon giv- _ 


ing up a certain intercit of his Wife; 
the legacy being to the wife for life, re- 
mainder to her children and gramd-chil- 
dren, remainder over,; and being ex- 


preſsly in ſatisfaction of another diſtinct 


intereſt of the wife: no ademption, the 
intent not being ſufficiently plain. 
Baugh v. Read. 257 


8. Agreement between mother, tenant in 


fee and in tail, and her ſon, that ſhe 
would convey to him the eſtate in fee, 
and chat he ſhould, when in poſſeſſion 
of the eſtate tail at her death pay his 
ſiſter 20, 00. © for her fortune and por- 
« tion;“ the agreement was never exe- 
cuted ; but the mother afterwards made 
a general deviſe in favour of her ſon, 
charged with a legacy of 20,000/. to 
her daughter “ for her portion, fortune, 
and advancement:” the legacy a ſa- 
tisfaction cf her intereſt under the agree- 
Finch v. Finch. 534 
9. To raiſe a queſtion cf ſatisfaction or 
election the intent muſt be clear: if it 
is, deviſce cammot take under the will, 
and alſo in oppoſition to it, even his 
own property intended by teſtator to go 
otherwiſe. Finch v. Finch, 535 


SEE Portion. 
Separate Cſtate. 
SEE Baro and Feme. 


| Separate Beport, 
SEE Practice 11. 


ment, 


Segueſtration. 
SEE Proceſs. 
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Servant, 
SEE Fraud 7. 


Settlement. 


1. A woman pending a treaty of marriage 
with A. ſettled all her property to her 
ſeparate uſe with his approbation : a few 
days after B. by a ftratagem induced 
her to marry him the day after ſhe fiſt 
thought of it: B. had no notice of the 
ſettlement: the ſettlement was eſtabliſn- 
el; and a deed of revocation obtained 


by dureſs ſet alide. Counteſs of Strath- 


more v. Bawes. 22 


2. Marriage ſettlement not alteted in ta- 


vour of the intention; the recital being 
too general, and nothing dehers the 
words to do it by. Doran v. Roſs. 

. 57 # 

3. If any thing in the recital, by which 
to correct, it may be done. 59 


4. Creditor impeaching a ſettlement for 
fraud muſt ſtate, that he is defrauded 
by it, and get judgment for his debt. 

| 161 

5. Settlement reformed according to in- 

tention declared in recital. 171 


6. Settlement after marriage of the wife's 
property, reciting, and'in purſuance of, 
a parol agreement before, in truſt as 
to part of the produce to tae ſeparate 
uſe of the wife; as to the reſt, for huſ- 
band for life, then for wife for life, then 
among the children according to ap- 
pointment of the ſurvivor, good againſt 
creditors of the huſband. Their bill 
to ſet it afide was diſmiſſed with colts ; 
and Defendants were held entitled to 
that judgment even againſt a Plaintiſt, 
wao was made .ſo without authority: 
but his whole expence, and alſo the 
whole expence above the cotts taxed af 
all the Defendants except the huſband 
were decresd to be paid by the Solicitor 
for Flaintiffs ; the tranſaction being con- 
ſidered as a combination between the 
huſband, the creditors, who authorized 
the bill, and the Solicitor, to defraud 
the children. Dundaſs v. Dutens. 196 

7. Charge well created by ſettlement, 


though for a voluntcer, not revoked by 
general revocation of the uſes under a 


power 


power for the mere purpoſe of partition 
of joint eſtate, and reſettling to the 
ſame uſes-the ſeparate part to be taken 
on partition. Earl of Uxbridge v. Bayly. 
500 


SEE Agreement 3. Infant 1. Ward of 
Court. 


Ship. 
SEE Bankrupt 9. 


Simple Contract Debt. 
SEE Intereſt 1. Will 44, 46. 


Solicitor. 
SEE Attorney. Settlement 6. 


Specitick Bequeſt. 
SEE Truft 17. Will 17. 


Specilick Performance. 
SEE Agreement 17. Practice 34. 


State (Foreign). 
SEE Pleading 11. 


Statute. 
SEE Practice 39. 


Statute of Frauds. 


SEE Agreement 3, 11. Pleading 15. 
Will 1, 3, 4, 50, 58. | | 


Statute of Lunaticks. 
SEE Lunatick 5. 


Statute of Mortmain. 
SEE Will 24, 59. 


Statute of Uſes. 


SEE Vill 14. 
Statute of Caliils, - | 
SEE Will 12. 
Steward. 
SEE Fraud 5. | 


Vor. I. | 
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Stock, 
SEE Charity 1. Cheſe in Action 

Subject. 
SEE Power 8. 

Subpoena. 
SEE Practice 30. 
Supplemental Bil. 

SEE Prattice 45. 

Surcty. 
SEE Principal and Surety. 


Surplus.. 
SEE Reſidue. 


-. 
Tenant for Life. 
SEE Eflate for Life. Truft 13. 
Tenant for Years. 
SEE Eftate for Years. = 


Tenant in Tail. 
SEE Eflate Tail. 


Term. 
SEE Aﬀfets x Mortgage. Eftate for 


Years. 


Teſtamentarp Deed. 
SEE ill 40. 
Timber. - * 
SEE Heir 1. Eftate for Life 3. I ge. 
Title Deeds. 
SEE Deed. Pleading 1. 
CTrover. 


T rover does not lie for one not having the 


property, nor againſt one in poſleſſion 
under, and making fale by, order of the 
owner; for converſion is the giſt of 
it; and if no converſion at moment of 


7M A ſale, 
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ſale, refuſal afterwards will not do. 


Weymouth v. Boyer. 418 
SEE Estate fer Life 3. 


Truſt and Truſtee. 


i. Account decreed againſt a truſtee, who 
having engaged the truſt property in an 
adventure afterwards renounced it for 
the truſt, and declared it to be on his 
own account. Though no part of the 
truſt money actually laid out. Miltin- 
ſon v. Stafford. 32 


2. Truſtee not anſwerable for having ap- 
plied the truſt property even to what 
turned out a lofing adventure, if with- 
out fraud or negligence. 41 


3. Truſtee not anſwerable for having engag- 
ed the infant's name in an adventure, if 
afraid of the conſequences he does not 
engage the property. Contra Morton 
Eden's caſe in the Houſe of Lords. 42 


4. Truſtee having engaged truſt property 
in an adventure cannot ſell either to 
himſelf or another. 42 


5. The Court views truſtees with jealou- 
ſy; and in caſe of two eſtates, one in 
truſt, the other belonging to the truſ- 
tee, will not permit him to act for his 
own or infant's benefit, as he pleaſes. 


| 43 

6. Deviſe of real and perſonal in truſt: 
perſonal alone being ſufficient, and the 
reſidue undiſpoſed cf, there is a reſulting 


truſt as to the real for the heir at law. 


Robinſon v. Taylor. 44 


7. Where neceſſary to come to equity to 
raiſe an intereſt by way of truſt, there 
muſt be at leaſt a meritorious conſidera- 
tion, 55 

8. Reſiduary legatce dying in life of teſ- 


tator, executors are truſtees of reſidue. 


for next of kin, though no legacy to 
them, except 10/. to one for mourning. 
Bennet v. Batchelor. 63 


9. Executor truſtee of the ſurplus for next 
of kin where both had legacies. Ken- 
nedy v. Stainſby. 66 u. 

10. If it is neceſſary for A. to keep mo- 
ney at his Banker's, and he uſes B's 


money for that, it is making advantage 
of it, | 90 


11. Reſulting truſt for grantor in a deed, 
where the conſideration is only 5 ſhil- 
lings. 92 

12. Truſtees are mere ſtake-holders; and 
cannot be affected with more, than they 
actually received, withcut wilful default. 
Pybus v. Smith. 190 


13. Fenant for life ſubject to a truſt term 
not let into poſſeſſion before account; 
nor till the truſt is executed, unleſs on 
paying into Court a ſum ſufficient to 
anſwer it; or where the beſt way of per- 
forming the truſt appears to be by let- 
ting him into poſſeſſion. Blake v. Bun- 
bury. 194 

14. Payment in name of A. wich his mo- 
ney raiſes a truſt: but it is an equity, 
which may be rebutted by eyidence. 

cz 

I5. Truſtee miſtaking his power ſold ſtock 
without authority: decreed to replace 
it immediately; if at a leſs price, to in- 
veſt the ſurplus in the fame ſtock to the 
ſame uſes. Earl Powlet v. Herbert. 

297 

16. Bill being diſmiſſed without coſts, as a 
hard caſe, parties made truſtees without 
their knowledge, and as ſuch being ne- 
ceſſary parties to the bill, cannot have 
coſts againſt Plaintiff; but left to their 
remedy, againſt their principal: other- 
wiſe perhaps if Plaintiff had prevailed; 
becauſe then thoſ2 coſts might have been 
given over againſt other Defendants. 
Brodie v. St. Paul. 326 


17. Reſidue unbequeathed ; codicil diſpo- 
ſing af it, but with blanks for names, 
Sc. not filled up, and uncxecuted, found 
with the will; and contradictory evi- 
dence of intent : executor having a ſpe- 
cifick legacy truſtee for the next of kin. 


Naourſe v. Finch. 1 344 
18. Truſt legacy cannot lapſe by death of 
truſtee. 475 


SEE Agreement 14. Charity 4. Coffs 1, 
2,  5- Fraud 10. Infant 3. Inte- 
reſt 3. Patent 6. Payment into Court 
3. Power 6. Will 22, 31, 39, 53. 


U. 
Underwood. 


| SEE Efate for Life 2, 3. 


Uſe. 


'The deciſions, that where the uſes to con- 
vert perional into land are united with 
the fund in the ſame perſon, it ſhall be 
conſidered as land, without intent de- 
clared to the contrary, have gone too 
far; for in that caſe the uſes are merged, 
there being no perſon to call for the 


application. 204 


Uſes (Statute of) 
SEF Will 14. 


Ulſury. 


Uſury is taking more, than the law al- 


lows, upon a loan, or for forbearante of 
a debt? 531 


SEE Agreement 16, 
V. 
Ueſted Intereſt. 
SEE Pover 7. Will , 33. 


Uoluntary Agreement, 
SEE Agreement 1. 


CUoluntary Deed. 
SEE Deed 1. 


Uoiunteer. 


Court of Equity does not interfere for vo- 
lunteers. 275 


SEE Agreement 14. Settlement 7. 
w. 
Wager. 
SEE Agreement 8. 
N Card of Court. 


There muſt be a reference to Maſter for 
a proper ſettlement, before contempt 
for marrying a ward of Court can be 


*cleared. In ſuch caſe ſettlement of her 


perſonal property to huſband for life, 
chen to wife for life, then to children ac- 
cording to appointment of ſurvivor, va- 
_ ried, ſo as to veſt a moiety in the chil- 
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dren at her death, if before his; but 
ſtill ſubject to his appointment. Stevens 
v. Suvage. 154 


TUaſte, 


1. Tenant for life puniſhable for waſte, 
with power under an incloſing act to 
mortgage for the expence of the inclo- 
ſure, felled timber, and applied the pro- 
duce inſtead: decreed to account to 
owner of next eſtate of inheritance. Lee 
v. Aiſton. | 78 

2. Admiſſion, that any timber has been 
wrongfully cut, gives a right to an ac- 
count. 82 


SEE Eſtate for Life 3. 
Practice 1b, 51. 


Witke. 


SEE Baron and Feme. 
CULlL. 

1. Will ſubſcribed by three witneſſes, be- 
fore whom teſtator declared it to be his 
will, but did not ſign it: ſuch declara- 
tion is equivalent to ſigning it before 
them; and ſuch will is good within the 
fifth ſection of the ſtatute of frauds, and 


is alſo a good will of revocation within 
the ſixth. Ellis v. Smith. 11 


2. The conſtruction of the execution of 
a will the ſame in equity as at law. 
10 

3. Witneſſes may atteſt ſeparately; in that 
Caſe it teftator acknowledges before euch, 
or ſigns before one, and acknowledzs 
before the reſt, it is good; bad, if he 
ſigns it before each, becauſe three diffe- 
rent executions, and no one good with- 
in the ſtatute. 16 


4. Will to an heir at law void : but if ex- 
ecuted according to the ſtatute of frauds, 
it is a good revocation of a former will. 

| : 17 

5. Legacy payable at 21, with proviſo to 
go over, if legatee ſhould at any time 
become ſciſed of the real, to willch he 
was entitled in remainder after an eſtate 
tail limited upon an eſtate for life ſub- 
ſiſting, when he became 21: even ſup- 
poſing there is a contingency left, he 
muſt have the legacy at 21 : but it may 

be 


Lunatick 5, 
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be diſputed afterwards upon the happen- 
ing of the contingency, Griffiths v. 
Smith. : 97 


6. Teſtator gave a legacy to his ſon, an 
eſtate in fee to a nephew, then ſeveral 
parts of his freehold, and a future pur- 
chaſe of freehold, to be made with part 
of his perſonal, and all leaſehold, to his 
wife for life, then to his ſon and his iſſue 
lawfully begotten, or to be begotten, to 
be divided among them, as he ſhould 
think fit; if he die without iſſue, all, 
as well & preſent” freehold and leaſe- 
hold, as the eſtates to be purchaſed, to 


be fold; the produce to go over: no 


part of his © preſent” freehold and leaſe- 
hold, or the eſtates to be purchaſed, to 
be ſold during life of wife and ſon: all 
reſt, reſidue, and remainder of property 
and effects whatſoever and whereſoever, 
after paying debts, &c. to the wife. 
The ſon is tenant for life; and the de- 
viſe over is good; but eſtates not men- 
tioned do not paſs by it. Hockley v. 
Hatobey. 


SI 


. Perſonal to be laid out in land, but lent 
on mortgage inſtead, conſidered as land, 
having been always out in truſtees, and 
the uſes never united with the poſſeſſion; 
and paſſed by ſuch general words in a 
will as would paſs land. Raſhley v. 

Maſters. 201 


8. © All my eſtates in law and equity” in 


a will will paſs perſonal to be laid out 
in land. 204. 


9. Deviſe of perſonal and cf rents and pro- 
fits of real in truſt to accumulate, and 
be laid cut in land to be conveyed with 
the real to the youngeſt or only fon of 
the truſtee at 21: held a veſted intereſt 
by executory deviſe in an only ſurviving 
ſon, and not to wait till the death of 
the father: but liable to be deveſted by 
birth of another ſon. The truſtee ſur- 
vived his ſon ſeveral years, and reccived 
the rents and profits till his death, but 
never laid them out in land, as direct- 
ed: thoſe accrued after the ſon made his 
will held to-be an equitable intereſt in 
land, and thercfore to paſs by it. Perry 
v. Philips. 251 


143 


10. A poſſibility is deviſable. (a) 284 
11. Any equitable intereſt is deviſable. 
| | 254 

12. Teſtator cannot by any words deviſe 
lands either under the ſtatute or at com- 


mon law, which he had not at the time 
of making the will. 255 


13. In caſes of contracts for land before 
but executed after making a will of 
land the ſubſequent execution is not a 
revocation : the legal intereſt coming 
in eſſe afterwards would not paſs by the 
will at law, but in equity is bound by 
the prior deviſe of the equitable inte- 
reſt. 255 


14. Executory deviſe is in its nature equi- 
table; and becomes legal eſtate only 
by application of the ſtatute of uſes, 
which executes every ſpecies of inte- 
reſt, that a Court of Equity would be- 
fore; and that has been extended to 
caſes not in contemplation of the ſta- 
tute. 255 


15. An equitable lien is an equitable obli- 
gation to do according to conſcience; 
and a deviſe of it good in equity. 255 


16. Latent ambiguity ariſes dehors the 
will; and evidence is admiſſible to ex- 
plain it; as in caſe of two manors of 
the ſame name, or an inadequate de- 
{cription of a child: not to explain a 
patent ambiguity upon the face of the 
will, | 259 


17. Will is ambulatory : but a ſpecifick 
bequeſt is fixed as much as a deviſe of 
land. 260 


18. Annuity bequeathed to teſtator's bro- 
ther Edward for life, remainder to his 
children by his preſent wife. At date 
cf the will he and his wife were dead; 
and their children had other legacies 
under it; and teſtator had only one 
brother, Samuel, whom he had been in 
the habit of calling Edward and Ned. 
His children held to be entitled upon 
theſe - circumltances. Parſons v. Par- 


ſons. 266 


{a} If coupled with an intereſt, 3 Term. Rep. B. 
R. 93, 96. | 


19. Teſ. 
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19. Teſtator bequeathed to his wife the 
leaſe of his houſe and all the furniture, 
Sc. then for life the intereſt of all mo- 
ney, he ſhould die poſſeſſed of, then 
half of the debts due to him at his death; 
{one excepted, which he directed debtor 
to retain as long as he pleaſed, paying 
the intereſt to her) to be diſpoſed of as 
ſhe thought fit; in caſe the intereſt of 
the money, he ſhould die worth, ſhould 
not bo ſufficient for her maintenance, 
executors to allow part of principal out 
cf the debts, except that before except- 
ed, to make her life eaſy and comfort- 
able ; after her death intereſt of all mo- 
ney remaining to his ſiſter; after her 
death to her daughter all ſums remain- 
ing for ever; if they die before his 


wife, one half of all ſums remaining to 
be diſpoſed of as his wife ſhould think 
fit; the other to J. Upon bill by teſ- 
tator's niece againſt executors of the 
wife the niece held entitled to all be- | 
yond the debts and a moiety of all 
debts but that excepted ; the other moi- 
. ety to wife's executors; who, being 
alſo executors of teſtator, were de- 
creed to take out of wife's ſhare a a 
ſum advanced under their power. Collet 
v. Lawrence. 268 


20. An expreſs immediate diſpoſition in a 
will not controlled by ſubſequent infe- | 
rence, | 269 

21. Some effect muſt be given to every | 

part of a will. 270 

22. Deviſe of abſolute intereſt to one with 


any expreſſion that he ſhall diſpoſe of 


the whole or part to A., not properly a a 


-deviſe, but a truſt for A., which Court 
will execute. after death of the firſt de- 


viſee. 271 


23. Deviſe to one for life or abſolutely 


with directions that he ſhall diſpoſe of 


it to another at his death operates as an 
immediate deviſe without any ſuch diſ- 
poſition. 271 
24. Teſtator declaring, his debts ſhould 
come out of the real, not the perſonal, 
gave the real to truſtees charged with 


ſome charitable legacies, .and one to 

each truſtee; by codicil he removed one 
: truſtee, and reyoked his legacy, ap- 
-pointing another with the ſame legacy; 3 


Vor. I. 


he revoked all the charitable legacics; 
and gave a leſs legacy to one of the 
charities mentioned before, and other 
new charitable legacies without ſpeci- 
fying any fund: all held to be charged 
on the real; and therefore void as to 
'the charitable legacics. ws” v. 
Maynard. 279 


25. Teſtatrix directed all her eſtate to be 
turned into caſh; if amounting to 
20,000. to go thus; if leſs, in ſimilar 
proportions : then ſubject to ſome lega- 
cies, debts, &c. the reſidue of her eſ- 
tate in ſixteenths, two to her mother 
for life, the others to different perſons 
abſolutely : ſhe then made three refidu- 
ary legatces : the ſhares given are only 
of the 20,000/. ſubject to the charges; 
all beyond that goes to the reſiduary le- 
gatees. Green v. Scett. 2.82 


26. Intereſt of reſidue of perſonal given 
by will to a woman for life ; then the 
reſidue to her nieces ; if they die with- 

out iſſue, over: the laſt limitation over 
is too remote; and on death of the 


aunt the nieces take the whole. Zve- | 


reft v. Gell. 286 


27. Deviſe of annuity of 50/7. to be pur- 
chaſed by executor, who till the pur- 
chaſe was to pay annuitant 40l. a year: 
Executor inſtead of purchaſing paid 50ʃ. 
a year from teſtator's rents: annuitant 
entitled to 40l. the firſt year and to 500. 


a year afterwards: though the Court 


might have charged executor with the 
over-payment from the eſtate, the Maſ- 
ter on a general account with juſt al- 
lowances cannot. Browne v. Spooner. 
291 

28. Teſtator may provide, that in caſe of 
a devolution to executors they ſhall not 
alien: but it muſt be very ſpecial. 295 


29. Deviſe of perſonal for life, then among 
all children of deviſee in ſuch ſhares and 
manner, for ſuch intereſts, with ſuch 
ſurvivorſhip, and to veſt at ſuch time, 
as deviſee for life ſhould by deed or 
will appoint ; in default of appointment 
of the whole or part, equally; if but 
one, to that one, payable at 21; never- 
theleſs the ſhares of any attaining 21 
in life of deviſee for life to be yeſt- 

7 N | | ed; 
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ed; but payment to be poſtponed till 


her death: that clauſe veſting an inte- 


reſt at 21 held to relate only to the 
caſe of default of appointment ; and one 
of two children being dead without iffue 
after 21, and without receiving any 
ſhare, that circumſtance will not pre- 


vent an appointment of the whole fund 


to the ſurvivor, Beyle v. Biſbop of Pe- 
terborough. .299 


Zo. Teſtator after giving life intereſts in 
ſtock to each of his daughters, after- 
wards the principal among his grand- 
children, in purſuance of a power in 
articles of partnerſhip appointed his ex- 
ecutors to carry on the trade in his 
room, with power. to diſſolve, or no- 
minate any other perſon; and gave 
them his ſhare of the capital and all 
frechold and leaſehold in truſt to carry 
, on the trade as long as they ſhould 
think fit; and after expiration of part- 
nerſhip to ſell the eſtates, and with the 
produce, and profits of the trade, and 
all the reſt of his eſtate, form a fund to 
accumulate 12 years ; then among the 


- grandchildren living: by codicil he ſub- 


ſtituted his partner, who was his ſon- 


in-law, in the room of one executor re- 


moved; and deſired, that if his execu- 
tors ſhould continue trade, and his 
grandſons 7. and J. ſhould attain 21, 


his executors would nominate each a 


partner for a quarter, when executors 
. ſhould think fit, with legacies at the 


ſame. time, to ſink into the eſtate, if 
- , they ſhould. decline the partnerſhip, or 


dic before 21; executors. to advance 
any farther ſum they might want to 
carry on trade ; the reſt of his property 
among all the grandchileren except T. 
and J.: 
entirely in diſcretion of the executors to 
appoint J. or not; if they ſhould not 
think proper, his legacy to be void : 


T. and J. both entitled to be partners 


and to their legacies at.21, one execu- 
tor, their father, being for admitting 
them, the other two againſt it 
all had without -fraud-united in declar- 
ing F. unfit, they might have excluded 
him; in which cafe he could have taken 
nothing under this deviſe. 
v. Haterman, WS 1 
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by another codicil he left it 


: but if 


Wainwright 


N 
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31. Teſtator deviſed his eſtate upon truſt, 
that his manſien-houſe, park, garden, 
c. pictures, plate, furniture, &c. (to 
go as heir-looms) ſhould by the truſtee 
be kept in hand, and in good order and 
repair, till all incumbrances paid; upon 
farther truſt to permit teſtator's daugh- 
ter to have, hold, occupy, uſe, and en- 
joy his ſaid manſion-houſe, park, gar- 
den, Cc. pictures, plate, furniture, &c, 


for life; upon farther truſt to lay out 


from rents and profits all he ihould 
think neceſfary to keep the manſion- 
houſe, Cc. in repair, then to pay the 
daughter an annuity of Go.. for life 
(for whom he alſo charged the eſtate 
with 10, oool.) and to apply the ſurplus 
in diſcharging the incumbrances, from 
which he excepted the manſion-houſe, 
&c.; he gave the truſtee 200/. a year 
above all charges; and after charges 
paid limited the eſtate over ; the daugh- 
ter oceupied the houſe till her death; 
afterwards the truſtee lived in it: the 
daughter held to have had an equitable 
- life eſtate in the houſe, &c. as except- 
ed from the general deviſe to the truſ- 
tee ; who therefore ,upon account was 
not allowed for rates and taxes paid, 
and expence of the garden defrayed. by 
him during her life: but allowed for 
them afterwards, becauſe under this will 
neceſſary for him to occupy either him- 
ſelf or by a ſervant : allowed for ne- 
ceſſary expence of procuring a thing to 
be done, which turned out to be rea- 


ſonable, though he might have come to 


the Court to ſee, whether it was pro- 
per: not allowed for coſts of à ſuit 
againſt the daughter voluntarily paid by 
him, even though ſhe was entitled to 
them from the eſtate; nor for à park- 
keeper upon the truſt eſtate, becauſe 
uſed as his own ſervant. Fauntaine v. 


Pellet. : 337 


32. Teſtator's miſtake not rectified, be- 
cauſe nothing to ſhew what would have 
been the intention, if no miſtake. Smith 
v. Maitland. 302 


33. Legacy out of a fund in the E. 
Indies given over in caſe of death 
of legatee before he might have re- 


: ceived 


ceived it, veſted from death of teſ- 
tator. FHutchin v. Mannington. 


34. Eſtate deviſed on truſt to be ſold with 
all poſſible diligence, or in reaſonable 
time, conſidered as ſold from teſtator's 
death, 367 


35. Plate excepted from bequeſt of per- 


ſonal to wife, after her deceaſe over, and 


recited to be hereinafter given to daugh- 


ter, but not farther noticed: undiſpo- 


396, 


ſed of, Frederick v. Hall. 
36. Legacies i in truſt for all grandchildren 


then in exiſtence by name, to ſons at 
23, daughters at 21; meſne intereſt 
for education; lus to accumulate; 
with ſurvivorſhip for want of iſſue ; re- 


ſidue for all the grandchildren generally 


for their benefit “ as aforeſaid :” by 
codicil a fund ſet apart to pay life annu- 
ities: grandchild born after tzſ{tator's 
death not entitled to a ſhare of the re- 


2 


ſidue; into Which the fund under the 


codicil falls after the purpoſe anſwered. 
Hill v. Chapman. 405 


37. Codicil conſidered as part of the 


will;; and intent drawn from the whole. 


407 


38. Deviſe properly atteſted of land upon 
ſeveral truſts, remainder to ſuch truſts 
as teſtator ſhould by any deed appoint : 


whether land would paſs by the deed of 
appointment ſent to law upon a caſe ſta- 


ting the deviſe to be to uſes. Haberg- 
ham v. Vincent. 410 
39. Land deviſed in truſt to pay debts and 


legacies charged with all, that the ec- 
cleſiaſtical Court would eſtabliſh. 411 


40. Deeds teſtamentary in their nature 
often required to be proved as ſuch. 
411 

41. Teſtator nl to all the children of 


his two ſiſters 4. and B.: A. long be- 


fore the date of the will changed from 
the Jewiſh to the Roman Catholic re- 
ligion, was baptized by a new name, 
and became a profeſſed nun at Genoa - 
bill by the children of C. a third ſiſter, 
living with B. at Leghorn, upon ground 


of miſtake in teſtator, and evidence f. 


intent to provide for his ſiſters" at Le- 
bern, diſmiſſed. an v. A 
A 412 
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42. Latent ambiguity produced and di- 
ſolved by parol: but parol never ad- 
mitted on patent ambiguity, 415 


43. Bequeſt to the ſon and daughter of 


one, who has ſeveral ſons : latent am- 
biguity. | | ; 415 
44. Deviſe of land to be ſold : money pro- 
duced by the ſale charged with ſimple 
contract debts on the intention, though 
doubtful. Xiduey v. Coufſmaker. - 436 


45. © After paying debts” amounts to a 
charge for debts ; for which very little 
is ſufficient, the Court leaning that way. 

440 

46. The leaning of the Court to charge 

land with ſimple contract debts muſt. be 
warranted by the intention. 443 


47. Where teſtator combines real with 
perſonal generally, the real is ſubje& to 
all the burthens of the perſonal. 444 


48. Intent may be argued from, though the 


words, by which it appears, were unne- 
ceſſary. 444 


49. Legacies nearly ſimilar given to the 


ſame perſons by different inſtruments: 
legatees not entitled to both. Afog- 
gridge v. Thackwell. 464 


50. Bequeſt to A. his executors and ad- 
miniſtrators, defiring him to diſpoſe in 
ſuch charities, -as he thinks fit, recom- 
mending poor clergymen with large fa- 
milies and good characters: A. died 9 
years before teſtatrix, who had notice 
of that: executed by the Court by re- 
ference to the Maſter to ſettle a plan, 
having particular regard to that re- 
commendation. Maggridge v. Thack- 
well, 464 


51. Legacies to the ſame perſons by differ- 


rent inſtruments generally preſumed ad- 
ditional, unleſs contrary intent appears; 
of which ſimple repetition, if exact, is 
ſufficient proof. | 472 
52. Legacies by one inſtrument not adeem- 
ed by a ſecond not relating to the firſt, 

; 473 

53. Where legacy is given only to erect a 


charity, legatee is a truſtee at all events; 
Ne can have no pretenſions for himſelf. 


| 475 
not to be conſtrued by ſubſe- 
ircumſtances. | ; 475 
3. Lands 


1 Wi 
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A. 4. 'Lands purchaſed after a general de- 


viſe paſs under it, republication being 
implied from a codicil concerning per- 
ſonalty referring to the will, directed to 
be taken as part of it, and atteſted by 
threa witneſſes. . Barnes v. Crowe. 480 
56. Since the ſtatute of frauds annexation 
of a codicil to a will not admiſſible evi- 
dence of republication, becauſe parol. 


495 


57. Codicil by its nature refers to a former 


will, and becomes part of it. 497 


58. To republiſh a will re-execution not 


neceſſary, nor a particular intent to re- 
publiſh: intent to conſider it as of a 
. ſubſequent date is ſufficient 3 which in- 


tent in caſe of land muſt ſince the ſtatute | | 


of frauds appear in writing. 497 


59. Bequeſt of money to be laid out in | 
land for eſtabliſhment of miniſter of a 


chapel void under the Mort r ain Act 


and not ſupported by ſuppoſing a difcre- | 

tion in the truſtees not to lay it out in 

land, the directions being imperative. | | 
. Grieves v. Caſe. 548 


60. Where the general object of the deviſe 
is void, to ſupport upon an intention of 
perſonal benefit the intereſt of a deviſee 
it muſt be totally ſeparate from that ob- 


jet. Grieves v. Caſe. h 548 


61. Bond to pay an annuity till a legacy 
recited to have been bequeathed bY the 
Jaſt will of obligor to obligee ſhould be 
paid: by a previous will he had given a 
legacy: but that was revoked by a ſub- 
ſequent will; and a leſs legacy@piven 
payable ſix months after teſtator's death, 
« over and above the annuity, which I 
e have ſecured to him for his life :” the 
annuity and bond were aſſigned by the 
. obligee “ as ſome proviſion for his mo- 
« ther, to be received by her during the 
<« life of the obligor as fully and bene- 
« ficially, as it could have been by the 
4 obligee:” the bond and aſſignment 
were put into the poſſeſſion of the teſta- 
tor; and continued ſo till his death: the 


legatee is entitled to the legacy with in- 
tereſt, if not paid at the time; and alſo 
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to the annuity for his li fo in truſt for his 
mother. Croſbie v. Murray. 555 
62. Deviſe may be by implication, if up- 
on a clear preſumption. | 561 
63. Deviſe of lands to be. ſold in aid of 
perſonal, & and after death of my wife 
« the eſtates not ſold and the perſonal 
« not applied to be ſubject as after men- 
« tioned; the rents and produce to be 
« carried on in accumulation of 3 per 
« cents. as aforeſaid during her life, and 
« alſo for 5 years after her death, and 
« to. be laid out in land; then if my 
« fon M. ſhall be living, and any lawful 
« iſſue of his body, and if my ſon G. 
« ſhall be living and any lawful iſſue of 
„his body, to them for life as tenants 
« in common, then to their iſſue in 
c moieties; if only iſſue of one, to that 
« jiflue ; if but one, to that one; with 
power of ſettlement; © my wife to re- 
« ceive ſuch proviſion as aforeſaid neat 
« and clear, and the reſidue only to be 
« ſubject to the deviſe over to take 
« place after her death; and if both 
„ my ſaid ſons ſhall be dead without 
“ iſſue,“ then to his daughter for life; 
after her death to her ſon, his heirs, 
Sc. and if ſhe ſhould have any other 
iſſue, to them, their heirs, Sc. on fai- 
lure of iſſue of his ſons and grandſon: 
the deviſe over is attached to the ſingle 
event of both ſons being dead without 
iſſue at the death of the wife, or 5 years 
after at moſt; and one ſon being alive 
at that time, though without iſſue, it 
never took effect: but the ſon is not 
entitled to the eſtate abſolutely on ac- 
count of the contingent intereſt in his 
iſſue. Graves v. Bainbrigge. 502 
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